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PREFACE. 


To  Lord  Campbell  the  country  are  indebted  for 
one  of  the  greatest  and  best  reforms  in  our  Crinunal 
Law,  which  has  ever  been  made;   and  which  is  not 
only  calculated  to  afford  great  and  extraordinary 
fieunlities  in  the  administration  of  criminal  justice, 
but  must,  in  its  consequences,  have  a  serious  and 
most  beneficial  effect  upon  the  state  of  crime  in  the 
country.    Whoever  is  conyersant  with  our  old  re- 
ports and  our  ancient  text  books  on  the  Pleas  of  the 
Crown,  must  often  have  felt  that  both  the  Bench 
and  the  Bar  were  exercising  all  their  ingenuity  in 
devising  little  points  and  subtle  distinctions,  to  en- 
able the  accused  party  to  escape  conviction.    And  it 
was  so.  But  it  was  done  firom  the  purest,  the  most 
praiseworthy  of  motives : — ^by  the  Bar,  firom  a  sense 
of  duty  to  their  clients ;  by  the  Bench,  firom  a  feeling 
of  humanity  towards  the  accused.    At  a  time  when 
our  criminal  code  was  the  most  sanguinary  of  any 
in  Europe,  when  every  felony  was  pimished  with 
death,  no  wonder  that  the  judges,  in  favarem  vita, 
fistened  favourably  to  objections  and  nice  distinc- 
tions, which,  if  now  introduced  for  the  first  time, 
would  not  be  entertained  for  a  moment.    And  even 
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when  our  criminal  code  by  d^rees  was  ameliorated; 
softened  down^  the  practice,  fortified  by  the  autho- 
rity of  former   decisions^   decisions  often  by  the 
whole  of  the  judges  or  a  great  majority  of  themi; 
continued  and  ev^  incEeaaed,  until  a  mass  of  little 
points  was  accumulated,  which  operated  as  a  great 
and  serious  obstruction  to  the  course  of  justice. 
However  pure  and  praiseworthy  the  motives  firom 
which  this  state  of  our  criminal  code  originated,  it 
was  attended  with  most  mischievous  consequences. 
Juries  looked  astonished  at  finding  a  prisoner  acquit- 
ted whom  they  considered  to  be  clearly  guilty,  merely 
on  account  of  some  technical  subtlety,  which  to 
their  unlearned  judgments  must,  no  doubt,  have  i^ 
peared  an  absurdity.    Prosecutors  were  discouraged 
from  seeking  to  punish  ofienders,  imagining  that, 
after  expending  their  time  and  money  in  the  en- 
deavour, they  would  have  the  mortification  of  seeing 
the  party  acquitted  from  some  cause  entirely  irr^ 
spective  of  the  merits.    And  the  offender  himself; 
the  hardened  offender,  acquitted  on  account  of  some 
'^  flaw  in   the  indictment,"   as  it  was  technically 
termed,  exulted  in  his  success,  laughed  at  his  judges, 
his  jury,  his  prosecutor,  and  quitted  the  dock  more 
determined  than  ever  to  continue  his  trade  of  crimen 
speculating  on  this  state  of  the  law  fcur  impunity,  he 
grew  i^ore  audacious  in  hi^  exploits,  until  at  last, 
after  a  coyrse  of  crime  for  years,  he  was  perhaps 
cionvicted,  and  punished. 
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•   This  was  not  «  hebhibj  or  Bound  state  of  our 
eriminal  law;  sod  the  only  wonder  is,  that  the  state 
of  crime  in  the  countij  was  not  very  much  worde 
than  it  is*    The  judges  of  themselves  oonM  e£Pect 
aollij&g  to  remedy  the  evil;   they  could  not  ebian- 
eipAte  tliemselTdb  firom  the  authorities  by  SAich 
thisj  were  fettei^d,  and  which  originated  and  per* 
^etnated  the  mass  of  little  subtleties  by  i^hich  the 
adtauaistration  of  the  orhninal  law  was  in^Mded. 
Nodiing  but  an  Act  of  Parliament  conid  effect  it. 
Alid  tiiiS  Lord  Oahpbbi.l  fianied>  and  introduced^ 
and  cans^d  to  be  passed^^-^t  task  y^eSl  worthy  of  the 
first  ifBtige  of  the  first  Criminal  Court  in  the  coun- 
try.    By  the  statute  14  A  15  Vieib.  e.  100^  the 
wbciB  moBB  of  Utde  points  and  legal  subtteties  in 
mdicttMe  oi^^  has  been  swept  away,  and  heiiBafter 
erfidHial  trials  will  be  upon  the  merits,  and  th^ 
merits  alone.    Nor  can  or  ought  the  accused  to 
doiii)dain  df  this :  if  guilty,  he  has  no  right  to  be  ac- 
quitted 3  if  iiincteent,  his  best  defence  will  be  upon  the 
ibeHts.    And  in  both  cases,  he  will  ex^erienciB  the 
same  mild,  patient^  unimpassioiied  mbde  of  trial,  the 
taabe  inditlgtanoe,  the  same  facilities  of  bringing  his 
easB  before  the  jury  in  the  best,  the  most  adv&ii- 
tageons  manner,  that  has  hitherto  prevailed;     And 
if  there   be   a  fiiir  and   reasonable  doubt   upon 
the  merits)  he  will  still  find  the  jury  incliiied>  and 
diteeted  by  the  judge,  to  gitB  him  the  benefit  of 
the  doiibt. 
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We  are  now,  ^eretoee,  entering  upon  a  new  era 
in  the  administration  of  our  Criminal  Law;  and 
Lord  Campbell's  Act,  together  with  other  statutes 
recently  passed,  create  a  new  system  of  procedure, 
pleading,  and,  I  may  add,  evidence,  very  different 
from  that  hitherto  in  practice.  I  have  undertaken 
to  develope  this  new  system  in  the  following  woik; 
and  in  doing  so,  I  have  encountered  the  umial 
difficulty,  in  engrafting  the  new  matter  on  the  old, 
so  as  to  form  of  the  whole  cme  uniform,  consistent 
system.  Whether  I  have  succeeded  or  not,  it  would 
not  become  me  to  assert;  but  I  can  with  great 
sincerity  say,  that  I  have  used  every  endeavour 
within  my  limited  ability  to  do  so.  Nor  is  this  so 
recent  an  undertaking  as  some  persons  may  imagine. 
Lord  Campbell  first  brought  in  his  Bill  in  1850;  and 
I  then,  foreseeing  the  immense  consequences  of  the 
measure,  and  the  new  system  of  administering  our 
Criminal  Law  which  it  would  introduce,  determined 
on  developing  it,  and  reducing  the  whole  to  a  prac- 
tical form.  I  then  arranged  the  plan  of  my  intended 
work,  collected  and  arranged  my  materials,  and 
actually  wrote  a  portion  of  it,  when  Lord  Campbell's 
Bill,  owing  to  his  Lordship  being  on  circuit  at  the 
time,  was  relinquished  by  Ministers  in  the  Commons. 
In  1851,  his  Lordship  again  brought  it  forward;  it 
passed  the  House  of  Lords,  and  by  the  aid  of  a  good 
select  committee,  with  the  Right  Honourable  the 
President  of  the  Poor  Law  Commission  as  Chairman, 
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it  passed  the  House  of  C!oiiunoiifl,  and  after  some 
stigbt  difficolty  in  the  Lords  relating  to  some 
amendments  of  the  Commaas,  the  Bill  was  passed. 
I  then  renewed  my  labours^  the  result  of  which  I 
now  offer  to  the  Profession  for  their  approval^  trust- 
ing that  it  will  be  received  with  the  same  favour 
and  indulgence  which  they  have  shown  to  mj 
former  works. 

This  work  will  be  found  to  comprise  the  whole  of 
the  Criminal  Law  in  indictable  cases,  from  the 
apprehension  of  the  offender,  to  his  conviction  and 
sentence.  The  apprehension  of  the  prisoner,  with- 
out warrant,  is  given  from  the  common  law  antho- 
rities;  his  apprehension  by  warrant,  the  examination 
of  the  witnesses  against  him,  and  his  commitment 
or  bail,  is  given  from  the  first  of  Jervis's  Acts, 
Stat  11  &  12  Vict.  &  42.  The  indictment  has 
assumed  a  new  and  more  concise  form :  no  addition 
is  given  to  the  drfendant,  because  it  is,  and  has 
long  been  useless,  and  the  indictment  is  now  good 
withoot  it;  time  is  stated,  not  that  it  is  now  re- 
quired, but  in  order  to  eonform  to  the  prejudices  of 
Grand  Juries,  who  might  possibly  otherwise  throw 
out  the  BHl ;  place  or  special  venue  in  the  body  of 
the  indictment  is  omitted,  in  all  cases  where  it  is 
not  of  the  essence  of  the  offence ;  and  the  statement 
of  the  offence,  instead  of  being  in  that  inverted 
style  hitherto  used,  and  seemingly  borrowed  from 


Mtenl  tendfitiooB  of  ottr  old  LrfaB  EktriM^  ^ 
woardisig  to  tlM  ii«nl  and  ordinaiy  BngUgh  ooUa- 
oatim  of  tbfi  wordBy-**'^idDoli  has  often  die  efieot  of 
Tettdermg  avwmentB  unoeoeasarj,  wUchtlw  ia  vetted 
9tji&  nquired.  TJpoa  this  new  principky  I  hape 
gifan  a  wkole  body  of  foaaB,  ooni|iTising  iadiot- 
mente  in  nearly  all  the  cases  whicli  oocor  m  pno- 
tice;  and  as  the  new  system  in  many  caaee  onatad 
an  alteration  in  the  evidence;  I  have  thoug^ht  it 
rig-ht  and  conTenient^  after  aach  indiotmant,  to  state 
the  eridenoe  neceBsaiy  to  eujppQrt  it.  I  have  Utftk 
dae  to  add,  exoept  that  I  havv  endeavoured  to  be 
convct;  I  have  endearoared  to  use  language  so 
plain  and  prrasa,  that  it  cannot  be  misunderstood 
or  misiiitefpreted ;  I  have  endeayouied  to  arrange 
tfao  natter  of  the  work  in  a  manner  to  render  it 
eMily  intdligiUe;  and  I  have  laboured  to  give  an 
indez;  6om  which  any  matter  contained  in  the  work 
may  be  found  with  great  fiioility.  I  do  not  say 
that  I  hare  suoeeeded  in  all  this ;  but  if  I  have; 
I  trust  the  reader  will  agree  with  me  in  thinking 
that  the  work  will  be  useful;  whioh  is  the  only 
coDuaendation  I  expect  or  wish  for  it. 

J.  F,  A. 
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4  Q.  4,  c  76,  «.  14^  16,  p.  610.-^83. 10, 16,  96»  p.  611. 
40.4,0.91,8.  l,p.  613. 

5  0.  4,  c.  84,  8.  22,  p.  74.-8.  94,  p.  142.--8.  9,  p.   182.~ 

88. 4,  10,  18,  19,  p.  904. 

6  O.  4,  c  50,  8. 13,  p.  8o.-~8.  1,  p.  157.-HM.  9,  3,  48,  49, 

p.  158.-M.  4,  6,  8,  9,  10,  19,  13,  14,  47,  p.  150.— 
m.  90>22,  25, 40-48,  p.  160.— 8. 88,  p.  161.— 8. 93,  p.  162. 
— «.  29,  p.  163.— •.  27,  p.  164.— 8.  21,  p.  566. 

7  O.  4^  c  64,  8.  9,  p.  15.— «.  12,  13,  p.  66.-8.  9,  p.  74.— 

8.  20,  p.  76.-8.  19,  p.  78.-8.  14,  p.  81.-88.  15,  16, 
p.  82.-88.  16-18,  p.  83.— 8.  21,  p.  84.-8.  20,  p.  99.— 


xIiT  TabU  of  Siuiiaei, 

9  G.  4,  e.  21,  B.  31,  p.  19. 

90.  4,  e.  SI,  8.  S5,  pp.  90,  80.— st.  7,  8,  p.  60.— «.  %,  9%^ 
p.  67.— s.  8,  p.  68.— •.  »,  p.  74.— «.  14,  p.  174.— «.  3* 
4,  p.  181.— «.  16,  16,  p.  181.— 6.  I,  p.  I84<— «.  6,  p. 804. 
— «.  3,  p.  206.— 6.  7,  p.  208.— «.  10,  pp.  216,S23w— €B.  S, 
31,  p.  254.-0.  9,  p.  255.-0.  II,  p.  S5a— a.  12,  pp.  M$, 
267.— •.  14,  p.  280.— ».  25,  p.  285.— «.  84,  pp.  266^  lO?. 
—8.  25,  pp.  288,  290.— «.  14,  p.  297.-«.  21,  p.  900.— 
M.  19,  20,  p.  301.— 8.  20,  p.  302.-8.  25,  p.  804.— s.  16, 
p.  305.— 8.  25,  p.  808.— 88.  15,  18,  25,  p.  309.-8.  20, 
p.  310.— 88. 15,  18, 25,  p.311.— «.  17, 18,  p.  312.— 8. 18, 
p.  313.— fi.  22,  pp.  610,  613,  614.— 8.  25,  p.  630. 

0  G.  4,  e.  32,  pp.  140,  150.— 8.  2,  pp.  151,  587. 
9  G.  4,  c.  64,  8.  44,  p.  78. 

9  G.  4,  e.  69, 88. 1,  2,  p.  82.--H8.  1, 2,  9, 12,  p.  245.— «8. 2,9, 
p.  289.-88.  6, 9,  p.  406.— 8.  12,  p.  407.— 8.  13,  p.  400.— 
8.  4,  p.  410.— 8.  9,  p.  584. 

9  O.  4,  o.  02,  8.  8,  p.  850. 

10  G.  4,  c  56, 8.  21,  p.  850. 

11  G.  4  &  1  W.  4,  c  39,8.  7,  pp.  182, 204. 

1  W.  4,  c.  66,  8.  25,  pp.  13, 19.— 4.  27,  p.  67.-88.  3,  10,  25, 

26, 80,  p.  536.-8.  24,  p.  546.^-88.  3,  12-18,  p.  565.— 
88.  3, 10,  p.  566.-88. 6, 6,  8,  9, 10, 19,  80,  p.  557.-8. 3, 
p.  558.-8. 10,  p.  561.— 88.  2,  3, 11,20,  p.  568. 

2  W.  4,  c  4, 88. 1-4,  p.  462.-8.  2,  p.  463. 

2  W.  4,  o.  34,  8.  18,  pp.  13, 10.— 8.20,  p.  67.-8. 15,  p.  73. — 
8. 19,  p.  183.— 8.  8,  p.  571.— 88.  7,  17, 21,  p.  672.-8.  21, 
p.  573.-8.  7,  pp.  574,  575.-88.  7,  9,  p.  576.-88.  8, 19, 
21,  p.  577. 

2  ft  3  W.  4,  c.  76,  pp.  181,  904. 

3  ft  4  W.  4,  e.  40,  pp.  150, 505. 
3  ft  4  W.  4,  c  58, 1.  77,  p.  67. 

3  ft  4  W.  4,  c.  82,  pp.  150,  505. 

4  ft  5  W.  4,  c.  20,  s.  1,  p.  181. 

4  ft  5  W.  4,  e.  27,  M.  1,  2,  3,  p.  45. 

4  ft  5  W.  4,  c.  36, 8.  22,  p.  68.— «8.  2,  3,  99,  p.  76.— «.  92, 

p.  188. 

5  ft  6  W.  4,  e.  38,  8. 3,  p.  46.— «.  3,  p.  46.— s.  4,  pp.  182, 202, 

204. 
5  ft  6  W.  4,  c  54, 8.  2,  p.  614. 
5  ft  6  W.  4,  c.  62,  8.  21,  p.  602. 


Tmbk  ofSUUMUs^  Hv 


5  &  6  W.  4,  c  69,  s.  7,  pp.  82,  deO« 

^  ft  6  W.  4,  ci  76, 8. 100»  p.  a4L-^131^  p.  157.-*i«8.  2S,  121, 
p.  168^— A.  121,  pp.  161^  168. 

6  W.  4,  c  4,  p.  d51. 

6  Ic  7  W.  4,  c.  90|  B.S,  puIBl. 

64c  7  W.  4,  e.  76, ».  6-8,. p. 319. 

e4c  7  W.  4,  c  ^, «.  1, 1 1, 16,  IZ,  18,  »4,  26^66,  p.  <ai.— 

ai.%4,  20,21yp^612. 
6  &  7  W«  4,  e.  Ill,  pp.  624, 626. 
6  &  7  W.  4,  <v  114, 8. 1,  p.  169. 
1  V.  c  66, 8.  So,  p.  19.— 6.  86,  p.  90.«iB.  37,  p.  73.-88.  26, 

49, 42,  p.  678.*HB.  36,  p.  679.^-88.  28,35^41,  p.  582.— 

88.  27,  35,  41, 42,  p.  583. 
1  V.  c.  84, A. 2,  pp.  536, 555, 656.-'^  1^  p..657.-Hk 2,p.  656. 

—48. 1,  2,  p.  563w--8.  1,  p.  567. 
1  V.  c  85,.p.  20.-6. 4,  p.  dQ.*P«.  10,  p.  07v*-8.  II,  p.  174.^ 

88.  2,  7,  8,  p.  256.-88.  3,  7, 8,p.258.— jb.2,  3, 1,  p.  259. 

—8.  7,  p.  260.— 8.  4,  pp.  263,  264,  267.— 88.  2,  7,  8, 

p.  269.-8.  2,  p.  270.— 88.  3,  7,  8,  ppu  271j  27^—88.  4, 

7,  8,  p.  275.-88.  3, 7,8,  ^,  276, 277,278.— 8. 5,pp.  280, 
281.— 88.  6, 7,  8,  pp.  295,  297v«hi.  11,  p.  630* 

1  y.  c  86, 8.  4,  pp.  23,  328.-88.  %^  3, 6,  7«  p.  829.-8.  4, 
pp.  832,  388.-48.  2, 6,  p.  341.-4.  4,  p.  343.^48. 5,  7, 
p.  436. 
1  y.  c  87,  B.  6,  p.  20.— 88. 1, 4,  p.  327.^-48.6, 0,  p*  418.— 

8.  4,  PL  420.--48. 2, 3, 10^  p.  424.-88. 3, 6, 10,  p.  426.— 
88.  3, 10,  p.  426<r-88.  7, 10,  p.  427.-88. 6, 10,  p.  431.— 
88.  8,  10,  p.  440.— 88. 6,  10,  p.  441. 

1  y.  c.  88,  8.  1,  p.  482.— 88.  2^,  p.  484. 

1  y.  c  89,  88.  3,  11,  12,  p.  485^-^  3,  p.  488,— 88.  2,  11, 

12,  p.  490.— 88.  3, 11,  12y  p.  498.-68. 10, 11, 12,  p.  604. 

—88.  9,  12,  p.  508.— 8.  4,  p.  626.-8.  6,  pp.  527,  628.— 

a.  5,  pp.  680,  531.— 88. 1^&,  p.  632. 
1  y.  c  90,  8. 2,  p.  344^-8.  1,  p.347.-Hk  2,  p.  349.-<«88. 1, 3, 

pp.  398, 401, 433.-4B.  2,.d,  pp.  437,  488, 439,  dOd^-^s.  2, 

pp.  $23^626. 
1  y.  c.  91,  88.  1,  2,  p.  601. 
lA  2  y.  c  77,  p.  595. 
1  &  2  y.  c.  105,  p.  596. 

1  &  2  y.  p.  110,  8.  105,  p.  146. 

2  &  3  y.  c.  68,  8.  10,  p.  417. 


8  &  4  V.  c.  64y  88.  I,  2y  S,  p.  6. 

3  A  4  V.  a  7a,  a  1^  p:6U. 
a  4t  4  V.  c  110,  pu  dfi9, 

4  &$  V.  e.  66,  •.  a,  ppw  181,  dD4, 819. 
6  &  6  V.  c  38,  B.  6,  pp.  46],  462. 

6  ft  6  V.  c.  61,  a.  1,  pp.  165, 666,  66a.**M^  8,  8,  p.  170. 

6  ft  6  V.  c  67,  B.  16,  pp.  88,  860. 

6  ft  6  V.  c  66,0.  9,  p»666L 

6ft  6  V.e.  118,  p.  618. 

6  ft  7  V.  c  10,  p.  494. 

6ft;7  V.  C.39,  p.  618. 

6  ft  7  V.  c.  85,  B.  1,  pp.  161,  162,  163, 166, 107, 687,  606. 

6  ft  7  V.  e.  96,  88.  4,  6,  p.  316.*-8. 6,  p.  SI7.«-b.  7,  p.  318. 

18.  4,  6»  6,  8,  p.  388.--8.  3^  p.  383. 

7  ft  8  V.  c  2,  89.  U2,  p.  68.-^.  1>  pp.  188,  808. 
7ft8V.  c29,  8.2,  p.22. 

7  ft  8  V.  e.  66,  p.  6U. 

7  ft  8  v.  c  62,  8.  1,  pp.  487,  488.-HM.  1, 3,  pi.  491.— 8.  2, 
p.  483. 

7  ft  8  V.  c.  66,  8.  16,  p.  169. 

7ft8V.  c.  101,8. 71,p.  146.  ■    y    '     ;    •     ' 

8  ft  9  y.  c  25, 8. 13,  p.  27.-8.  17,  pi  07 ..1-8.  11,  p.  188.-- 

8.9,  p.  184.— 88.  4,  11,  p.  2f8^i8,'4,  9,  10,  11,  16, 
p.279.— BB.  4,  10,  11, 16,  p.  e80.rHW..4,8)  9,  10, 11, 16, 
p.  381.-^  7,  p.  48a*^8. 1,  p.  496.  ^«ft  5, 6, 9, 10,  11 , 
16,  p.  497.-88.  7,  11,  pp.  608, 5^^,438.-^^  7,  8, 11, 
p.  629. 

8  ft  9  v.  c  39,  SB.  7, 11,  pi  584.  ^ 

8  ft  9  V.  c  44,  8.  3,  p.  32.«^8;  l,pp.  682, 683. 

8  ft  9  V.  c  68,  88.  1,  3,  8,  p.  800.^-^  a,  pit  381. 

8ft9y.  c.87,8.86,  p.67.— 8.186,  p.  13.-.^  9^  p.  78.— 
8.  133,  p.  136^-4.  6^  p.  888^Hi»t8.  «i8,  186, 184,  p.  684. 
—88.  66, 126, 134,  p.  686.— 88.  64,iKW,  138, 184,p.  686. 
.  --48.  66»  136,  131,  134,  p.  683.. 

8  ft  9  V.  0.  113,  8.  3,  p.  14L.-.48. 3,  3,  pu  144»— *.  8,  p.  145. 

—8. 1,  p.  146.-HB.  4,  p.  663. 

9  ft  10  V.  c.  24,  8.  1,  p.  183. 

9  ft  10  V.  c.  95,  8.  Ill,  p.  144. 
9  ft  10  y.  c.  99, 8.  38,  p.  71. 
10  ft  11  y.c  58,  p.  613. 


TM^^BtatMta.  xIth 


10  &  11  V.  e.  06,  a.  1,  p.  824.— «.  2»p.  8S8^-«.  1^  p.  A». 
10  &  11  Y.  c  07,  p.  SOi. 

10  db  11  Y.  c  98,  s.  1,  p.  60.— tB.  fi,  4, 5,  7,  8,  9^  p.  00^ 

«.  13,  16,  16,  17,  p.  61.— fls.  1,  3,  6,  p.  6S.-^b.  1,  p.  1^. 

11  Y.  c  13,  •.  10,  p.  180.— «.  1,  p.  fi67.— «.  5,  p.  688.--M.  9, 

4,  6, 7,  8,  10,  p.  560. 

11  &  laLY.  e. 42»n»  1, 4^  8,  9, 10,  p.  3L-^mi  1, 8,  0,  p.  82. 

«.  11—14,  p.  34.— fts.  2, 17,  p.  36 b.  21,  pp.  37,  88.-^ 

a.  16^  pp.  30, 42,— s.  18,  p.  43.r-«s.  9,  10,  18,  p.  44.— 
■.  25,  p.  45.— «.  20,  p.  47.— t.  22,  pp.  S^  54.— flfc  11, 
23,  28,  p.  55.— s.  23,  p.  57.^-8S.  23,  24,  p.  58.— «.  2, 
p.  6a— 4.  3,  pp.  104,  107.— 0.  18,  pp.  131, 132»  138.>- 
■.  17,  pp.  141, 147. 

II  ft  13  Y.  c  46,  s.  1,  p.  16-«.2,pp.  18, 19, 75.— s.  3»  p.  93 
— «.  4,  p.  100.— n.  31, 32,  p.  131.— f.  3,  p.  175b— «.  1, 
p.  344.— s.  8,  p.  861.— «.  ]|  p.  417.— «.  3,  pp.  475>  480. 

11  &  13  Y.  e.  68,  n.  1, 9,  p.  613. 

U  &  12  Y.  c  78,  «.  1,  3,  p.  194.— s.  2,  p.  196.— «.  2, 8,  4, 
flu  196wr-«.  6,  p.  188.— i.  6,  p.  201. 

12  Y.  c  11,  m.  1,  3,  pp.  355.— «.  2,  pp.  441,  442.— •.  3, 

p.  620. 
12  ft  13  Y«  e.  45,f.  10, p.  100. 
12ftlDY.c68,p.613. 
12  ft  19  Y.  e.  76,11. 2, 3,  p.  189.— fs.  1, 2,3,  p.  30& 

12  ft  13  Y.  c  106,  B.  286,  p.  144.— s.  237,  p.  145. 

13  ft  14Y.e*87,  B^lyp.50.— aL2,p.  60.— «.  l,p.  184. 
13ftl4Y.e.  109,  iB.  6, 18,  p.  464. 

14  Y.  c.  11,  SB.  1,  2, 6,  pp.  291, 292. 

14  ft  15  Y.  c  19,  BB.  1-4, 7, 8, 10, 11, 18,  p.  28.— «.  9,  pp.  108, 
165.— «.  14,  p.  180.— BS.  4,  6,  p.  263,  267.— BB.  4,  14, 
p.  268.— B.  4,  p.  269w-«.  12, p.  299.-4B.  1,2, 18,p.3d8. 
— B.  2,  p.  354.— «.  3,  p.  432^-flB.  6, 14,  p.  519.— bb.  7, 14, 
pu  580.— BS.  8, 14,  p.  521.— «.  1,  p.  085.— bb.  2, 9,  p.  6B6. 

14  ft  15  Y.  c.  23,  p.  476. 

14  ft  15  Y.  c  55,  B.  18,  p.  34.  -  BB.  19,  20,  21,  p.  40.— «.  19, 
d4,  p.  64^-«.  23,  p.  180.— B.  2,  p.  187.— bb;  1,  6,  p.  188. 
— «.  8,  p.  189.— B.  4,  p.  190.— B.  6,  p.  191.— B.  23, 
pp.  192, 202, 204.— B.  3,  p.  282. 

14  ft  15  Y.  c  99,  B.  13,  pp.  113,  143.— «.  7,  p.  144.— b.  12, 
p.  145.— B.  10,  p.  146w— B.  14,  p.  147.— BB.  1, 2, 3,  p.  152.— 
B.  3,  p.  153.— B.  1,  p.  155.— B.2,p.  583.— «.  I6,pp.594, 604. 


p.  458.— fls.  13,  18,  p.  458.— «.  7,  p.  450.— 6.  8,  p.  464. 
— «.  12,  p.  466.— 69.  9, 18,  p.  471.— s.  8,  p.  478.— «.  80, 
p.  473.— «.  15,  p.  474.-1.  14,  pp.  475, 470, 480.— t.  0, 
p.  486.— ft.  1,  p.  400.— B.  0,  p.  505.— «.  1,  p.  506.— ft.  0, 
p.  508.— BB.  5,  8,  p.  534.— «ft.  8,  88,  p.  546.— te.  1, 5,  6, 
p.  556.— ft.  5,  p.  550.— 8ft.  5, 7,  p.  563.— ft.  84,  p.  576.— 
ft.  18,  p.  578.-8.  19,  p.  501.— ft.  20,  pp.  508,  504,605.— 
ft.  88,  p.  602.— fts.  20,  21,  p.  606.-8. 1,  pp.  610,613.— 
.  80,  p.  618.— ft.  0,  p.  628.— ft.  11,  p.  680.— ft.  10,  p.  630. 


THE  NEW  SYSTEM 


PSOCBDUBE  AND  PLEADING  IN  CBIMWAL  CASSB 
BfDICTABLB  OFFSNCBS. 


Ikdictablb  offences  compriM  erery  ipeciM  of  tNuony  all 
Monies  at  common  tew  or  by  statute,  all  misdenuaiiort  of  a 
public  nature  at  common  law,  and  all  ndsdemeanon  cnatai 
by  statute  for  which  the  remedy  by  faodictamit  Is  appointed 
ezpresBly  or  by  necesnaiy  ImjAcation.  If  a  statute  pr^iiUt  s 
matter  of  public  grieranoe  to  the  liberties  and  ssenrity  of  the 
subject,  or  command  a  matter  of  public  oouTeoieaee,  sndi  as 
the  repairing  of  the  common  streets  cf  a  town,  or  the  lilie,-— 
an  offender  against  such  a  statute  is  punishable,  not  only  by 
any  pmitj  aggsiered,  but  by  indictaMnt  for  hie  contempt  of  tlw 
statote,  unless  that  mode  of  proceeding  appear  manifestly  to 
be  excluded  by  the  statute.  3  Hawk.  c.  86,  s.  4.  But  if  a 
statute  extend  only  to  pri?ate  persons,— or  if  it  extend  to  all 
persons  in  general,  but  chiefly  concern  disputes  of  a  private 
nature,  such  as  distresses  by  lords  on  th^  tenants,  or  the 
fflce, — ^there  an  indictment  will  not  lie.  Id.  If  a  statute 
enjoin  an  act  to  be  done,  without  assigning  any  punishment 
for  the  not  doing  of  it,  there  an  indictment  will  lie  for  disobey- 
ing the  injunctions  of  the  statute ;  22.  v.  Dotrit,  Sayer,  183; 
ai^  this  mode  of  proceeding  by  indictment  will  not  be  taken 
Away  by  a  subsequent  statute,  assigning  a  particular  punish- 
ment for  the  disobedience,  Voug,  441,  446.  B,  y.  ^oyalf  2 
Bmrr.  881.  R.  v.  BaXme,  Cotop,  648,  unless  by  express 
aegatiye  words,  or  by  necessary  implication.  So,  if  a  statute 
ibnrtiid  the  doing  of  a  ^og,  without  assigning  any  punishment 
for  it,  the  doing  of  it  wilfully  is  an  indictable  offence,  nd 
punishable  as  a  common  law  misdemeanor.  R,  v.  Saitu^rff, 
4  T.  B.  461.  Even  if  a  statute,  creating  a  new  offence,  which 
was  not  prohibited  by  the  common  law,  assign  a  particular 
punishment  and  mode  of  proceeding  for  it,  but  not  in  the  same 
dause  which  created  the  offence,  aa  indLctment  will  lie,  as 

b 


2        Persons  punishable  or  excusable  far  Crime. 

for  a  common  Uiw  mlademeanor ;  per  Denmmnif  J.,  1  Burr. 
546  ;  and  i  fortiori  is  it  so,  where  the  punishment  is  aarigned 
or  the  mode  of  proceeding  is  directed  by  a  eabeeqnent  atatnte. 
Doug,  441,  446.  But  if  the  mode  of  proceeding  or  puniah- 
ment  be  directed  by  the  aame  section  or  clauae  crea^ng  the 
offence,  that  punishment  alone  most  be  inflicted,  or  that  mode 
of  proceeding  adopted,  which  the  statute  directs;  3  Hawk.  e. 
26,  a.  4;  yet  even  in  such  a  case,  if  the  statute  direct  that  the 
prosecutor  shall  proceed  in  «  oeitain  way  "  or  otherwise,"  an 
indictment  will  lie.  Id.  Or,  if  an  ofl^snce  at  common  law 
have  a  farther  or  additional  punishment  assigned  to  it  by  sta- 
tute, the  prosecutor  may  still  indict  as  for  the  common  law 
ofibnce ;  and  his  concluding  his  indictment  contra  fomuxm 
etatuti,  will  not  prerent  him  from  maintaining  it  as  an  indict- 
ment at  common  law.  Id.  So,  if  the  law  cast  a  public  duty  upon 
a  person,  and  he  refuse  or  neglect  to  perform  it,— -as  if  a  man 
be  appointed  to  a  public  office,  and  he  refuse  to  undertake  or 
perform  the  duties  ot  it,  he  may  be  indicted  and  punished  as 
for  a  common  law  misdemeanor.  See  R.  v.  Oeorge,  Cowp.  18. 
So,  if  ha  refuse  to  obey  the  order  of  a  magistrate  or  court  of 
quarter  sessions,  he  may  be  indicted. 

H«Ying  thus  stated,  shortly  and  generally,  what  oflbnces  are 
indictable,  I  shall  now  proceed  to  state  the  mode  of  proceeding 
against  persons  chaiged  with  or  suspected  of  having  committed 
them,  as  regulated  by  the  recent  statutes.  And  I  propose  to 
do  so  under  the  following  heads : — 

Part    I.  Proceedings  for  Indictable  Ofl^ces. 

II.  Indictment  and  Evidence  in  particular  Cases. 


PART  I. 

Proceedings  for  Indictable  Offences. 

I  propose  to  treat  of  this  part  of  the  work,  under  the  following 
heads: — 

Chapter  1.  Persons  capable  qf  committing  Indictable  Of- 
fences,  and  tJte  Degree  in  which  they  may 
be  Gttiity. 

3.  Apprehension  qf  the  Offenders. 
8.  The  Indictment  and  Pleadings. 

4.  .Evidence. 

5.  The  Trial,  ic. 


Infants. 


Chaptbb  L 


Permtu  capable  qf  commuting  Indictable  Qffvnce$,  and  the 
Degree  in  which  ihey  may  be  Chrilty. 


82CTI0N    I. 

What  Pereona  are  PtmiehabU  er  BxeuetAlefor  Crime, 

Infants.']  Ab  infaDC,aooonling  to  the  legal  aceeptatioD  of  the 
term,  la  a  penon  under  twenty-one  yean  of  age.  At  and  above 
the  age  of  fourteen,  an  infant  may  be  oonvicted  of  any  o£bnce, 
except  those  which  consist  of  a  non-feasance  merely,  such  as 
the  not.  apprehending  persons  committing  felonies,  or  the  like. 
1  Hale,  21,  22,  25.  3  Bae.  Abr.  581.  Ol.  Under  seven 
yean  of  age,  he  cannot  be  convicted  of  felony ;  1  Hale,  27 ,  28 ,: 
and  under  fourteen  he  cannot  be  convicted  of  a  rape,  I  Hale] 
630,  or  of  carnally  knowing  a  girl  under  the  age  of  ten,  or 
between  the  age  of  ten  and  twelve,  although  he  have  arrived 
at  the  age  of  puberty,  and  be  capable  of  committing  the  offence: 
R.  T.  Jordan^  9  Car.  ^  P.  366 ;  but  he  may  be  convicted  as 
for  an  indecent  assault.  Between  the  ages  of  seven  and  four- 
teen, however,  although  presumed  by  law  not  to  be  doli  eapax, 
yet  that  presumption  may  be  rebutted  by  evidence  of  circum- 
stances, showing  clearly  that  the  infant  was,  at  the  time  of 
committing  the  offence,  capable  of  discerning  between  good 
and  evil ;  and  in  such  a  case,  he  is  as  amenable  for  offices 
(excepting  rape  and  offences  of  that  description,  and  also 
offences  of  omission  as  above  mentioned)  as  if  he  were  of  full- 
age.  Thus,  a  girl  of  thirteen  was  executed  for  killing  her 
mifitrees.  1  Haley  26.  A  boy  of  ten,  and  another  of  nine, 
who  had  killed  their  companion,  have  been  sentenced  to 
death,  and  Le  of  ten  years  actually  hanged^  because  upon 
their  trials  it  appeared  that  the  one  hid  hlowelf,  and  the  other 
hid  the  body  he  had  killed,  which  hiding  manifested  a  con- 
sciousness of  guilt,  and  a  discretion  to  discern  between  good 
and  evil.  1  HalBj  26,  27.  4  Bl,  Cam,  23.  And  there 
was  an  instance  in  the  seventeenth  century,  where  a  boy  of 
eight  years  old  was  tried  at  Abingdoii,  for  firing  two  bams ; 
aad  it  appearing  that  he  had  malice,  revenge,  and  cimning, 
be  was  found  guilty,  and  hanged.  Bvelyn  on  1  Hale,  25.  4 
BL  Com,  24.  And  in  1748,  a  boy  of  ten  yean  old,  indicted 
for  the  murder  of  a  girl  of  five,  was  found  guilty  and  sentenced 
to  be  hanged:  the  girl  was  found  buried  in  a  dung  heap, 
cat  and  mangled  in  a  most  barbarous  and  horrid  manner; 
and  as  the  boy  and  girl  were  companions  and  slept  together, 
he  was  charged  with  the  oiBonoe,  but  he  denied  it ;  afterwards, 
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however,  he  conieMed  it,  and,  according  to  his  eonfessioo,  ft 
appeared  that  he  had  carried  the  girl  from  the  bed  to  the 
dung  heap,  and  there  killed  her,  catting  and  mangling  her  In 
the  manner  abore  mentioned,  then  dag  a  pit  for  the  body  Ita 
the  heap,  and  hftvlng  placed  the  dmng  and  itraw  which  wa» 
bloody  under  the  body,  he  coyerod  it  ap  with  whftt  waa  clean, 
and  haying  done  so,  he  got  water  and  washed  himself  as  dean 
as  he  conld.    As  the  judge  who  tried  him  did  not  wish  to 
leave  him  actually  for  execution,  before  he  had  consulted  the 
other  judges  on  the  subject,  he  rsprieTed  Um  ;  and  a  report 
of  the  facts  being  afterwnrds  laid  before  all  the  judges,  they 
were  unanimously  of  opinion  that  there  were  so  many  drcum- 
stances  stated  in  the  report,  which  were  undoubted  tokens  of 
what  Lord  Hale  (1  Hii/«,680)  called  a  "  mhichlevoas  discre- 
tion," that  the  prisoner  was  cwtainly  a  proper  object  f>r  capi- 
tal punishment,  and  ought  to  suffsr :  '*  for  it  would  be  of  very 
dangerous  consequence  to  have  it  thought  that  children  may 
commit    such    atrocious  crimes  with    impunity;  there  are 
many  crimes  of  the  most  heineus  nature,  such  as  the  murder 
of  young  children,   poisoning  parents  or  masters,  burning 
houses,  or  the  like,  which  children  are  very  capable  of  com- 
mitting, and  which  they  in  some  circumstances  may  be  under 
strong  temptations  to  commit;    and    therefore,    although 
taking  away  the  life  of  a  boy  of  ten  years  old  may  savour  of 
cruelty,  yet,  as  the  example  of  this  boy's  punishment  may  be 
a  means  of  deterring  oth^  children  from  the  like  ofibnces,  and 
as  the  sparing  this  boy  merely  on  account  of  his  age  will  pro* 
bably  have  a  quite  contrary  tendency,  in  justice  to  the  public 
the  law  ought  to  take  its  course."     Y(rrk*$  ca49y  Fait.  70. 

See  as  to  the  summary  convictioa  of  juvenile  ofibnden, 
pott,  ch.  2,  sec  4. 

Idiots  and  Lunatics,']  Idiots  are  persons  who  have  been  per- 
manently of  nonsane  memory  from  their  birth;  lunatks, 
persons  who  labour  at  times  under  temporaiy  insanity,  with 
lucid  intervals ;  and  there  are  others  who,  bom  aane,  have  be- 
come permanently  insane  from  disease  or  other  cause :  and 
where  in  any  of  these  cases,  the  degiee  of  insanity  is  such, 
that  the  party  knows  not  whether  he  is  doing  right  or  wrong, 
he  is  not  punishable  for  any  o^nce  he  may  commit  whilst  in 
that  state.  R,  v.  Higginson,  1  Car.  ^  K.  129.  M'Natighten*s 
case,  where  the  opinions  of  the  judges  were  taken  in  the  House 
of  Lords,  1  Car,  ^  K.  180  n.  R,  v.  Arnold,  per  Tracy,  J., 
16  How.  St.  Tr.  764.  Lord  Ferrer's  ease,  19  How.  St.  Tr. 
947,  948.  R.  v.  Offord,  6  Car.  ^  P.  168.  R,  v.  Oxford,  9 
Car.  ^  P.  525.  Even  if  a  man  of  sound  memory  commit  a 
capital  offence,  and  before  arraignment  he  becomes  insane,  he 
ought  not  to  be  arraigned  for  it,  because  he  is  not  able  to  plead 
to  it  with  that  ndvice  and  caution  that  he  ought;  if  after  he  is 
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tried  and  fiMtnd  guilty,  he  become  insane  before  judgment, 
Judgment  shall  not  be  proooonoed;  and  if  after  judgment  he 
become  insane,  judgment  shall  be  stayed.  1  Haley  §4;  A  BL 
Cm.  24. 

By  Stat.  39^  40  0.3,  e.  04,  s.  1, where  it  shall  be  given  in 
evidence,  upon  the  trial  of  any  person  for  treason,  murder,  or 
felony  [or  any  misdemeanor,  3^4  Viet,  e.  64,  s.  3],  that  such 
person  was  iasaae  at  the  time  of  the  commission  of  Shch  of- 
fenoe,  and  such  person  shall  be  acquitted,  the  jury  shall  be 
reqnh^  to  find  specially  whether  such  person  was  insaae  at 
the  time  of  committing  such  ofienoe,  and  to  declare  Aether 
they  acquitted  him  on  account  of  such  insanity ;  and  if  they  do 
so  find,  the  court  sluill  order  such  person  to  be  kept  in  strict 
custody,  in  such  place  and  in  such  manner  as  to  them  shall 
aeem  fit,  until  His  Hiyesty's  pleasure  shall  be  known.  But 
the  grand  Jury  haVe  no  right  to  ignore  a  bill,  because  it  is 
proYed  to  them  that  the  party  was  insane  at  the  time  he  com- 
mitted the  oWmce;  they  must  find  the  bill  as  if  the  o^nder 
had  been  sane,  and  leave  the  court  and  petty  jurors  to  deal  with 
the  case,  in  the  manner  here  provided.  B.  t.  Hodgeif  8  Car. 
^  P.  105. 

And  by  sect.  2,  where  a  person  indicted  for  any  oiRmce  shall 
be  insane,  and  upon  indictment  shall  be  found  by  a  jury  im- 
panelled for  that  purpose  to  be  insane,  so  that  he  cannot  be 
triedf^^r  where  upon  the  trial  he  shall  be  found  to  be  in- 
sane,— the  court  may  record  such  finding,  and  order  tlie  party 
to  be  kept  in  strict  custody  until  His  Mi^esty's  pleasure  shall 
be  known.  This  section  applies  to  all  oases,  as  well  misde- 
meanors as  felonies.    R.  v.  JUttUj  R.  ^  By,  430. 

Also,  if  any  person  charged  with  any  offence,  shall  be  brought 
before  any  court  to  be  discharged  for  want  of  prosecution,  and 
such  person  shall  appear  to  be  insane,  the  court  may  order  a 
jury  to  be  impanelled  to  try  the  sanity  of  such  person  ;  and 
if  thejury  find  him  to  be  insane^  the  court  may  order  him  to 
be  kept  in  strict  custody,  in  such  place  and  in  such  manner  as 
to  them  shall  seem  fit^  until  His  Mi^esty's  pleasure  shall  be 
known.    39  ^  40  (?.  3.  c.  94,  s.  S. 

Provision  is  made  by  stat.  3  &  4  Vict  c  54,  ss.  1,  3,  for 
ymHiny  gach  lunstics  to  a  lunatic  asylum,  and  for  their  main- 
tenance there,  at  the  expense  of  the  pari^  which  is  the  last 
place  of  their  legal  settlement,  if  they  have  no  property  appli- 
cable to  tlie  purpose ;  or  if  they  have  no  settlement,  the  ex- 
pense of  their  miaintenanco  shall  be  paid  by  the  treasurer  of  the 
county, borough,  dec,  where  th^  are  imprisoned.  See  Arch. 
Paup,  Lun.  94,  ^c. 

It  may  be  necessary  to  mention  that  drunkenness  is  no  ex- 
ease  for  crime,  but  rather  an  aggravation  of  it,  Co.  Lit,  247, 
noleai  indeed  it  can  be  proved,  to  tlie  satisfectlon  of  the  jury, 
that  iiie  defendant  was  at  the  time  in  such  a  state  of  mind,  us 
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not  to  be  »w«re  of  the  coneeqiieDeee  of  his  aetknie.    A.  ▼. 
MmikhomM^  14  Shoaoi^  J.  P.  116. 

WyfeJ]  If  the  husband  be  present  at  the  time  hie  wife  com- 
mits a  felony  (except  murder  and  robbery),  the  Uw  presamee 
that  the  wife  acts  under  the  coercion  of  her  husband,  excuses 
her,  and  punishes  the  husband  only.  1  Hawk.  c.  I,  «.  2.  But 
if  she' commit  it  in  his  absence,  even  although  it  be  prored 
that  he  incited  her  to  it,  she  is  as  amenable  to  punishment  as 
if  she  were  a  feme  sole.  1  Hale,  45.  Stamidf,  26.  8o,  if  a 
wife  commit  treason,  murder,  or  robbery,  eyen  in  the  oompany 
of  her  husband,  the  law,  on  account  of  the  odioosness  and 
dangerous  consequences  of  these  crimes,  will  not  excuse  her. 
1  Hawk.  0. 1,  «.  9.  1  Hale,  47.  So,  if  a  wifb  commit  an 
offence  under  felony,  eren  in  company  with  her  husband,  she 
is  liable  to  punishment  as  if  she  were  not  married.  1  Hawk, 
c.l.s.  13.  Dalt.  c.  139,  p.  314 ;  but  see  B.  r.  Prite,  8  Car. 
^  P.  19,  semb.  cent.  Where  the  prisoners,  husband  and  wife, 
were  indicted,  the  wife  with  forging  and  uttering  an  order  and 
certificate  for  prize  money,  and  the  husband  as  accessory  be- 
fore the  fact,  it  was  clear  upon  the  evidence  that  the  husband 
planned  the  matter,  and  urged  and  insisted  on  the  wife  pre- 
senting the  foiiged  onler,  dec.,  and  applying  for  the  prise  money, 
but  he  was  not  present  when  she  did  so ;  and  it  was  therefore 
objected  that  as  it  appeared  plainly  that  tbe  wife  acted  under 
the  compulsion  of  her  husband,  she  could  not  be  found  guilty ; 
and  if  she  as  principal  were  acquitted,  he  as  accessory  must 
necessarily  be  acquitted  also :  both  however  being  convicted, 
the  judges  held  that  with  respect  to  the  wife's  guilt  as  principal, 
the  presumption  of  coercion  by  the  husband  did  not  arise,  as 
he  was  not  present  at  the  time,  and  they  were  therefore  dearly 
of  opinion  that  the  wife  was  guilty  of  the  uttering,  and  the 
husband  guilty  as  accessory  before  the  fact.  R.  v.  Sarah  and 
John  Morris,  B.  ^  Ry.  270.  Where  husband  and  wife  were 
indicted  for  receiving  stolen  goods,  and  both  were  convicted, 
the  judges  held  that,  as  the  charge  against  the  husband  and 
wife  was  joint,  and  it  had  not  been  leit  to  the  jury  to  say 
whether  she  hail  received  the  goods  in  the  absence  of  her  hus- 
band, the  conviction  of  the  wife  could  not  be  supported,  even 
although  it  appeared  that  she  had  been  more  active  in  the 
matter  than  he.  R.  v.  Eliz.  Archer  et  al.,  Ry,  jr  AT.  148. 
See  R.  V.  M*Clarene,  13  Skate's  J.  P.  348.  R.  v.  Matthews 
et  al.f  14  Shaw's  J.  P.  399.  So,  where  a  woman  was  indicted 
for  the  murder  of  her  husband's  apprentice,  by  not  furnishing 
him  with  proper  nourishment,  Lawrence,  J.,  held,  that  as  tbe 
wife  was  in  that  respect  the  servant  of  her  husband,  and  as  it 
was  not  her  duty  to  provide  tbe  boy  with  proper  nourishment, 
she  could  not  be  guilty  of  any  breach  of  duty  in  neglecting  to 
do  so ;  if  indeed  the  husband  bad  given  her  food  for  the  boy, 
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■ad  8be  liad  idlfiilly  withheld  it,  it  would  he  otherwise.  12.  v. 
Squire  and  wife,  1  JRusa,  16.  A  woman,  however,  may  be 
coDTicted  of  perjury,  even  although  her  husband  were  present 
at  the  time  of  her  taking  the  oath,  &c.  R,  v.  Dicks,  MS, 
Bofiey^  J.,  cit.  1  Buss.  16.  So,  she  and  her  husband,  or  she 
alone,  may  be  indicted  for  keeping  a  disorderly  house,  1  Hawk. 
e.  1,  «.  12,  or  gaming  house,  H.  v.  Dixon  and  tcife,  10  M(id. 
935,  or  ibr  forcible  entry,  Dalt.  126^,  riot,  conspiracy,  &c.  But 
a  wHe  cannot  be  charged  with  having  conspired  with  her  hus- 
band alone ;  for  conspiracy  must  be  between  two  persons  at 
the  least,  and  husband  and  wife  are  but  one  person  in  law. 
1  Hawk.  e.  72,  »^  8.  Nor  is  she  deemed  accessory  after  the 
fact,  in  receiving  her  husband,  although  she  may  know  at  the 
time  of  his  having  committed  a  felony ;  for  she  is  under  his 
power,  and  is  obliged  to  receive  him.  1  Hale,  47,  and  Mee  R. 
V.  Mary  Good,  1  Car.  (^  K.  185.  So,  if  the  husband  and  wife 
jointly  receive  a  third  person,  knowing  him  to  be  guilty  of 
felony,  the  husband  alone  is  guilty,  the  wife  not;  but  if  the 
wife  alone  receive  him,  in  the  absence  of  her  husband,  she  may 
be  convicted.    1  Hale,  621. 

That  a  wife,  who  has  committed  a  felony,  has  done  so  under 
the  eoercion  of  her  husband,  is  however  a  presumption,  which, 
Hke  all  other  presumptions,  may  be  rebutted  by  eyidence  to 
the  contrary ;  and  therefore  if  it  appear  clearly  upon  evidence, 
that  the  wife  was  not  drawn  into  it  by  the  husband,  but  that 
she  was  the  principal  actor  in  and  inciter  to  it,  she  seems  to  be 
gniltv  as  well  as  her  husband.  1  Hale,  516.  B.  v.  Boober, 
14  Shaw*»  J.  P.  355. 

Also,  a  woman  can  never  be  said  to  be  gn^lty  ^^  larceny  of 
the  goods  of  her  husband,  or  of  goods  which  are  the  property 
of  her  husband  and  others,  unless  she  steal  them  from  some 
third  person,  with  intent  to  make  such  person  chargeable  for 
them ',  for  as  the  husband  and  wife  are  one  person  in  law,  the 
wife's  possession  is  deemed  the  possession  of  the  husband.  1 
Hale,  514.  1  Hawk.  c.  33,  s.  19.  Where  money,  belonging 
to  a  IHendly  society,  was  deposited  in  a  box,  and  placed  in  the 
custody  of  one  of  the  members,  and  his  wife  broke  open  the 
box  and  stole  the  money,  the  judges  held  that  an  indictment 
against  her  as  for  larceny  could  not  be  sustained.  B.  v.  Willig, 
By.  ^  M.  375.  If  however,  the  box  at  the  time  were  in  the 
custody  of  any  other  person  but  the  husband,  she  might  be 
eonvicted,  although  the  husband  were  a  part  owner  of  the 
money  in  it;  because  the  taking  would  have  the  effect  of  cliar- 
ging the  bailee.  1  Hale,  51 3,  and  see  B.  v.  PkcBbe  Bramley,  B, 
^  By.  478.  Where  the  wife  of  the  prosecutor,  and  a  man  with 
irhom  she  afterwards  cohabited,  jointly  took  money  and  goods 
belonging  to  the  husband :  the  judges  held  that  an  indict- 
ment as  for  larceny  would  lie  against  the  man,  although  not 
Sffsinst  the  wife ;  and  that  notwithstanding  the  wife's  consent, 
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the  propertj  mast  be  considered  M  hAvfaig  been  taken  ituU0 
domino.  R.  ▼.  Tolfree,  Ry.  ^  M.  248.  R*  ▼.  Thompson^  14 
Shaw's  J.  P.  309.  R.  ▼.  Tollett  ^  Taylor,  Car,  ^  Jf.  1 12. 
And  where  upon  an  indictment  against  a  woman  for  setting  fire 
to  the  house  of  her  husband,  it  appeared  that  she  had  liTed 
separate  from  him  for  two  yearn,  and  had  gone  by  her  maiden 
name ;  and  it  also  appeared  clearly  from  the  evidence,  that 
she  had  set  fire  to  the  houM  ont  of  malice  to  her  husband, 
she  hi^yfng  declared  that  she  wished  to  bom  him  in  the  house: 
the  judges  held  that  she  ought  not  to  be  conrieted.  R,  ▼• 
Eliza  March,  Ry.  $•  M.  182. 

If  the  woman  be  indicted  as  a  wife,— that  being  an  admia* 
sion  upon  record  that  she  is  so,  will  be  sufficient  R.  y.  Knight 
andieife,  1  Car,  ^  P.  116.  Otherwise,  if  she  set  up  her 
coverture  as  a  defence,  she  must  prove  it.  And  proof  merely  of 
coliabitation  with  the  man,  and  passing  by  his  name,  does  not 
seem  to  be  sufficient  proof  of  this ;  R,  v.  Hassal  et  oL,  2 
Car.  ^  P,  434 ;  although  on  the  other  hand,  actual  evidence 
of  the  marriage  would  not  perhaps  be  required.  See  R,  v. 
Mary  Good,  1  Car.  ^  K.  185. 

Ambasiodors  and  their  servants.^  For  oflfonoes  which  are 
mala  prohibita  merely,  and  not  mala  in  se,  ambassadors  and 
their  suites  are  not  punishable  in  this  country.  But  for  direct 
attempts  against  the  life  of  the  Queen,  they  are  punii«hable  ^ 
ind  if  they  are  not  punishable  in  the  same  manner  ibr  con- 
spiracies against  the  Queen,  this  arises  rather  from  political 
reasons,  than  from  any  rules  of  law.  1  Hale,  96—90 ;  Foot. 
187,  188.  Also  for  murder,  rape,  or  any  other  ofibnce  of 
g^reat  enormity  against  nature  and  the  fundamental  laws  of 
society,  they  are  punishable  by  the  laws  of  this  country  as  any 
other  alien.  Id.  And  Lord  Hale  cites,  as  an  instance,  the 
execution  of  Don  Pantaloon  8a,  the  Portuguese  ambassador's 
brother,  and  some  of  the  ambassador's  servants,  for  a  murder 
committed  by  them  in  London.  See  however  the  case  of  R. 
v.  Otterchy,  (1  W.  Bl.  545),  where  the  attorney-general 
entered  a  nolle  prosequi  to  an  indictment  found  asainst  the 
French  ambassador,  for  hiring  a  person  to  assassinate  the 
Chevalier  D'Eon. 

Aliens.']  Aliens  are  punishable  in  this  country,  for  offences 
committed  here,  in  precisely  the  same  way  as  natural  born 
subjects ;  and  if  indicted,  it  is  no  excuse  whatever  that  the  act 
charged  against  them  is  no  offignce  by  the  laws  of  their  native 
country.    R.  v.  Esop,  7  Car.  ^  P.  450. 

Corporations. ]  It  was  formerly  Imagined  that  an  indict- 
ment would  not  lie  against  a  corporation  aggregate ;  and  it 
was  then  the  custom  to  join  in  the  indictment  with  the  corpo- 
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ratioay  or  indict  alone,  such  of  Um  leading  members  of  the 
body  as  principally  caused  the  act  or  omission  complained  of. 
It  was  afterwards  holden  that  an  indictment  would  lie  against 
them  by  their  corporate  name  for  a  breach  of  duty.  12.  v.  The 
Birmingham  and  Gloueetter  BaUtoay  Co,  3  Q.  B,  223. 
And  it  is  now  fully  settled  that  an  indictment  will  lie  against  a 
oorporation  aggregate,  as  well  for  a  misfeasance  as  a  non- 
feasance — for  a  wrongful  act  as  well  as  for  a  wrongful  omission. 
R,  Y.  The  Great  North  of  England  Railway  Co,,  11  Shaw's 
J.  P.  21. 

Persons  offending  from  chance,  mistake,  ^.J  Where  a 
man,  in  the  execution  of  one  act,  by  misfortune  or  chance, 
and  not  designedly,  does  another  act,  for  which,  if  he  had 
wilfully  committed  It^  he  would  be  liable  to  be  punished  :  — 
in  that  case,  if  the  act  he  was  doing  were  lawful,  or  merely 
maluin  prohibitunt,  he  shall  not  be  punl^hable  for  the  act 
arising  from  misfortune  or  chance ;  but  if  tnalum  in  scj  it  is 
otherwise.  1  HaU,^;  Fost.  259.  Even  the  killing  of  another 
by  misfortone,  or  in  any  other  way  not  felonious,  is  not  now 
punishable,  nor  is  any  forfeiture  incurred.  But  this  exemption 
from  punishment  must  be  uudei-stood  of  esses  where  the  in- 
nocent act  is  done  with  reasonable  skill  and  cara :  if  the  imin- 
tended  offence  arise  from  ignorance,  where  skill  was  i-equired, 
or  from  negligence,  where  care  and  caution  were  required,  the 
party  will  in  most  cases  be  liable  to  punishment  for  the  act 
done,  which  was  not  intended.  If  a  man  take  upon  himself  an 
odice  or  duty,  requiring  skill  or  care, — ^if  by  his  ignorance, 
oarelessness,  or  negligence  he  cauae  the  death  of  another,  he 
will  be  g^uilty  of  manslaughter :  as  if  a  person,  by  careless  or 
furious  driving,  unintentionally  run  over  another  and  kill  him, 
it  will  be  manslaughter ;  R.  v.  Walher,  1  Car.  j-  P.  320.  R. 
V.  Mastin,  6  Car,  §■  P.  396.  R,  v.  Grout,  Id.  029.  R.  v. 
Timming,  7  Id.  499.  R.  v.  Suindall  et  aL,  2  Car.  ^  iC.  230; 
or  if  a  person  in  command  of  a  steam-boat,  by  negligence 
or  carelessness,  unintentlally  run  down  a  boat,  &c.,  and  the 
person  in  it  is  thereby  drowned,  he  is  guilty  of  manslaughter. 
R.Y.  Green,  7  Car.  $•  P.  156 ;  and  see  R.  v.  Allen,  Id.  153. 
In  like  manner,  if  a  person,  whether  a  medical  man  or  not, 
profess  to  deal  with  the  life  or  health  of  another,  he  is  bound 
to  use  competent  skill  und  sufficient  attention;  and  if  he  cause 
the  death  of  the  other  through  a  gross  want  of  either,  he 
will  be  guilty  of  manslaughter.  JR.  v.  Spiller,  5  Car.  ^  P. 
883.  R.  V.  Van  Butchell,  3  Id.  629.  R.  v.  WUliantson, 
Id.  686.  R.  V.  St.  John  Long,  A  Id.  398,  423.  R.  v.  Webb, 
1  Moody  ^  R.  405.  Or,  if  a  man,  without  malice  to  any  in- 
dividual, wilfully  do  an  act,  which  he  knows  must  or  will  pro- 
bably cause  the  death  of  some  person  whom  he  knows  not,  and 
a  man  be  thereby  killed,  he  will  be  guilty  of  murder.    If  a 
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man,  in  bnilding  or  repairing  a  boiiM,  throw  a  stone  from  it 
into  the  street  or  way,  and  it  lut  a  person  pauing,  and  kill  him, 
— if  he  did  this  in  a  street  where  many  persons  were  passing, 
and  without  properly  warning  tlie  persons  below,  he  is  guilty 
of  murder ;  if  in  a  retired  place  where  no  persons  were  likely 
to  pass,  be  would  not  be  liable  to  punishment.  3  Intt.  70. 
Fost.  263.  If  a  man,  being  on  a  hone  which  he  knows  to  be 
used  to  kick,  wilfully  ride  him  amongst  a  crowd  of  persons, 
and  the  horse  kick  a  man  and  kill  him,  the  rider  is  guilty  of 
murder,  although  he  had  no  malice  against  any  particular 
person,  nor  any  other  intention  than  that  of  diverting  himself 
by  frightening  the  persons  aiound  him.  1  Hav:k,  &  31,s.  OB. 
But  if  a  horse  run  away  with  his  rider,  so  that  he  has  no  con- 
trol over  him,  and  the  horse  kill  or  injure  a  man,  the  rider  is 
dispunishable.  See  Qibbon  ▼.  Pepper^  2  Sail.  638,  I  Ld. 
Raym.  36. 

A  person,  from  ignorance  or  mistake,  not  of  law  but  of  fiict, 
may  commit  an  offence,  and  still  be  dispunishable  for  it :  as 
if  a  man,  thinking  to  kUl  a  housebreaker  in  his  house,  kill  one 
of  his  own  family,  he  is  not  punishable  for  it.  Cro.  Car,  538. 
4  BL  Com,  27.  But  if  the  act  he  intended  doing  were  unlaw- 
ful, he  may  in  general  be  punishable  for  the  act  he  committed 
through  ignorance  or  mistake,  in  the  same  way  as  if  he  wil- 
fully did  it :  as,  for  instance,  if  a  man  intending  to  kill  A. 
kill  B.,  he  will  be  equally  guilty  as  if  he  had  killed  A. 

Persons  qffending  through  compulsion,']  If  a  man  be 
forced  to  commit  an  offence,  by  such  threats  or  menaces  of 
personal  violence  by  othei-s,  as  induces  a  well-grounded  appre- 
hension of  death  or  other  bodily  harm  in  case  he  should  reAise 
to  do  it,  this  will  in  general  excuse  him.  See  3  Inst,  10.  1 
Haley  diB.  Post.  217.  Even  if  a  man  be  thus  compelled  to 
join  rebels  or  foreign  enemies,  in  a  time  of  rebellion  or  war,  he 
will  be  excused  for  remaining  with  them  ^  long  as  the  com- 
pulsion lasted.  Post,  216,  217.  But  no  threat  to  bum  hia 
house  or  destroy  his  property,  or  the  like,  will  be  sufficient 
for  this  purpose.  McGrowther's  case.  Post,  13.  0  St, 
Trial,  666. 

Persons  who  are  the  innocent  agents  of  others,]  If  a  man 
procure  an  offence  to  be  committed  by  an  innocent  agent,  the 
man  alone  is  guilty,  the  agent  not.  If  an  Idiot  or  mad- 
man be  incited  to  commit  murder,  and  he  do  it,  the  inciter  is 
guilty  of  the  murder,  the  idiot  or  madman  not.  And  the 
inciter  in  such  a  case  is  deemed  principal  in  the  first  degree, 
though  not  present  when  the  offence  was  committed  :  he  can- 
not be  deemed  accessory,  for  that  necessarily  presupposes  a 
principal,  and  the  idiot  or  madman,  so  far  from  being  prin- 
cipal, is  merely  the  instrument  of  death  in  the  hands  of  the 
inciter ;  he  must  therefore  be  principal,  and  in  the  first  degree. 


Degrees  of  Guilt. — Principals.  1 1 

for  there  is  no  other  person  whom  he  can  aid  or  abet.  1  Hale, 
617.  S  ffatok,  c.  29,  «.  11.  Where  a  man  was  indicted  as 
priodpal  in  stealing  coal  from  a  mine,  ai]d  it  appeared 
that  he  was  lessee  of  one  mine,  and  irom  thence  caused  his 
vorkmeo  to  take  the  coal  of  other  persons  under  the  adjoin- 
ing land, — he  ^was  convicted,  the  judge,  (Erie,  J.)  saying  that 
altboufrh  the  prisoner  did  not,  by  his  own  hand,  pick  or  re- 
move the  coal,  yet  if  a  man  do,  by  means  of  an  innocent  agent, 
in  act  which  amounts  to  a  fblony,  the  employer,  and  not  the 
agent,  Is  the  person  accountable  for  the  act.  R.  ▼.  Bleasdale,  2 
Car,  if  K,  765.  So  where  a  post-oifice  order  was  payable  to  Wm. 
Smart,  and  tbe  prisoner,  knowing  the  fact,  forged  Smart's  name 
to  a  letter  authorizing  one  Bartlett  to  sign  Smart's  name  to  the 
usual  receipt  on  the  money  order,  which  Bartlett  (not  knowing 
the  fraud)  accordingly  did,  and  received  the  amount  of  the 
post-office  oTder,  and  gave  it  to  the  prisoner  for  Smart :  the 
prisoner  being  indicted  for  forgery  of  the  receipt,  Piatt,  B., 
after  conferring  with  the  Lord  Chief  Baron,  held  that  Bartlett 
must  be  deemed  an  innocent  agent,  and  the  case  must  there- 
fore be  considered  the  same  as  if  the  prisoner  himself  signed 
the  receipt,  i?.  v.  Clifford,  2  Car,  §•  K.  202.  So,  where  A. 
employed  B.,  a  die-sinker,  to  make  dies  which  would  impress 
the  resemblance  of  the  two  sides  of  a  shilling,  and  B.  imme- 
diately communicated  the  matter  to  the  officers  of  the  Mint, 
who  directed  Mm  to  execute  A.'s  order,  and  he  did  so :  A.  being 
indicted  for  the  offence  as  principal  and  convicted,  the  judges 
held  that  he  was  rightly  convicted.  R,  v.  Barman,  1  Car.  ic  K 
295. 

SECTION   II. 

Degrees  of  Guilt, 

A  party  is  gniilty  either  as  a  principal  or  accessory :  as  prin- 
cipal, he  is  either  principal  in  the  first  degree  or  in  the  second ; 
*K  accessory,  he  is  either  accessory  before  the  fact,  or  accessory 


1.  Principals. 

The  distinction  between  principals  and  accessories,  only  ob- 
tains in  felonies ;  in  treason  and  misdemeanors  all  are  prin- 
dpals. 

Principals  are  either  In  the  first  degree  or  in  the  second. 
He  who  actually  commits  the  ofience,  is  said  to  be  principal 
in  the  first  degree ;  he  who  is  present,  aiding  and  abetting  him 
la  doing  it,  is  said  to  be  principal  in  the  second  degree.  See 
fi'  V.  Boyce,  4  Burr,  2078.  Persons  who  are  present  at  the 
commission  of  an  offence,  are  said  to  be  aiding  and  abetting 
^  party  octoally  committing  it,  if  they  be  confederated  or 
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engaged  with  him  in  a  common  design,  of  which  the  ofloioe 
is  part,  J?,  y.  Tattersall,  I  Jiusg,  22.  Ji.  v.  Standley,  £• 
^  By,  305.  jR.  ▼.  JBowen,  Car.  ^  AT.  149,  and  see  B.  t. 
Hornby  et  al.,  1  Car.  ^  K,  305,  or  if  by  their  preitence  they 
encourage  him  in  the  commiwion  of  it.  B»  y.  Murphy,  6 
Car.  ^  P.  103.  And  persons  ai-e  said  to  be  so  present,  who, 
being  engaged  in  the  same  design  with  the  pei'^in  who  actu- 
ally commits  the  offence,  although  not  actually  ])res«at  at  the 
commission  of  it,  are  yet  at  such  a  convenient  distance  as  to 
be  able  to  come  to  the  immediate  assistance  of  their  asaociafee, 
if  required,  or  to  watch  to  prevent  surprise,  or  the  like.  See 
Foet.  350-355.  B.  v.  Goggerly  ^  Whitferd,  B.  ^  By.  343. 
And  where  a  person  was  waiting  outside  of  a  house,  to  receive 
goods  which  his  confederate  was  stealing  within,  he  was  holdea 
to  be  a  principal  in  the  theft,  h.  v.  Oioen,  By.  jr  M.  96. 
80,  ])erson8  present,  aiding  and  abetting  in  part  of  the  offence, 
may,  if  the  offence  be  completed  by  their  confederate,  be  in- 
dicted as  principals :  and  therefore  where  two  persona,  with 
their  umbrella,  screened  a  third  whilst  he  was  breaking  into  a 
dwelling  house  in  the  day  time,  and  then  went  away,  and 
were  not  seen  near  the  place  whilst  the  thii-d  party  was  com- 
mitting a  larceny  witkiin  the  house,  Gahelee,  J.,  andOurney,  B., 
held  that  they  were  principals  as  to  the  whole  offence,  namely, 
the  breaking  and  entering  the  dwelling  house,  and  stealing 
therein.     B.  v.  Jordan  et  aL,  7  Car.  ^  P.  432. 

But  if  a  man  be  at  such  a  distance  from  the  place  where  the 
offence  is  committed,  that  he  could  nut  assist  in  it  if  required, 
he  cannot  be  deemed  a  principal :  and  therefore  it  was  holden, 
that  going  towards  the  place  where  a  larceny  was  to  be  com- 
mitted, for  the  purpose  of  agisting  in  carrying  off'the  property , 
and  assisting  accordingly,  did  not  make  the  party  a  prindpal 
in  tlie  larceny,  where  it  appeared  that  he  was  at  such  a  dis- 
tance at  the  time  of  the  felonious  taking,  that  he  could  not 
have  assisted  in  it  B.  v.  Kelly,  B.  ^  By.  421.  So,  where 
])ei-sons,  having  stolen  goods  from  a  warehouse,  carried  them 
along  the  street  for  about  thirty  yards,  and  then  fetched  the 
pi-isoner,  who  was  apprised  of  the  robbery,  but  not  at  all  act- 
ing in  it,  and  he  assisted  in  carrying  away  the  property :  it 
was  holden  that  he  was  not  a  principal,  but  an  accessory 
merely.  B.  v.  King,  B.  $•  By.  332.  So,  where  a  servant 
let  another  into  his  master's  house,  for  the  purpose  oi  stealing 
in  it,  and  where  he  remained  all  night ;  the  servant  left  the 
house  the  next  morning  and  did  not  return  until  the  evening, 
and  during  his  absence  the  other  committed  a  larceny  in  the 
house  :  the  servant  being  indicted  as  accessory  before  the  fact, 
it  was  contended  by  his  counsel  that  he  should  have  been  in- 
dicted as  principal ;  but  Coleridge,  J.,  held  that  there  was  no 
ground  for  the  objection,  as  no  part  of  the  larceny  was  com- 
mitted whilFt  the  servant  was  in  the  house  or  could  be  aiding 
in  it.    B.  V.  Tucktoell  ^  Perkins,  Car.  ^  Af.  215.      So, 
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where  several  povoiM  irere  ont  for  the  purpooe  of  committing 
a  felony,  but,  upon  an  alarm,  ran  different  ways,  and  one  of 
them,  to  avoid  being  taken,  wounded  a  man  who  was  pursuing 
him :  it  was  bolden  that  tiie  otheni  could  not  be  deemed  prin- 
dpals  in  thia  offisnoe.  R,  v.  White,  R.  Sf  Ry.  99.  So, 
where  tvro  peraons  were  riding  their  hones  violently  along 
the  road,  seemingly  racing,  and  the  first  of  them  paseed  a  man 
on  horseback  without  ii^uring  him,  but  the  last  rode  against 
him,  threw  him,  and  he  was  killed :  Patteson,  J.  held  that 
'  the  first  of  the  two  could  not  be  deemed  a  principal  in  the 
homicide.     R,  v.  Martin  et  a/.,  6  Car,  if  P.  896. 

The  law,  however,  recognizes  no  difii^rence  between  the 
ofience  of  the  principal  in  the  first  degree,  and  of  the  princi- 
pal in  the  second  ;  both  are  equally  guilty.  And  so  imma- 
terial ia  the  distinction  considered  in  practice,  that  if  a  man 
be  indicted  tti  principal  in  the  firvt  degree,  proof  that  he  waa 
present  aiding  and  abetting  another  in  committing  the  ofienoe, 
although  bis  waa  not  the  hand  which  actually  did  it,  will  sup- 
port the  indictment ;  2  Hawk,  c,  34,  f.  64 ;  and  on  the  other 
hand,  if  he  be  indicted  as  principal  in  the  second  degree,  proof 
that  he  was  not  only  present,  but  committed  the  ofibnce  with 
his  own  hand,  will  support  the  indictment.  Theretbre  if  A. 
be  indicted  for  being  present  aiding  and  abetting  B.  in  com- 
mitting a  felony,  A.  may  be  convicted,  although  B.  is  acquit- 
ted. See  R.  ▼.  Phelps  et  al,.  Car,  ^  M,  18U.  So  when  an 
offence  is  punishable  by  a  statute  which  makes  no  mention  of 
principals  in  the  second  degree,  such  principals  are  within  the 
meaning  of  the  statute  as  much  an  the  parties  who  actually 
commit  the  offence ;  and  therefore  in  the  case  of  rape,  a  per- 
son may  be  convicted  on  an  indictment  charging  him  with 
being  present  aiding  and  abetting  another  who  actually  com- 
mitted it.  R.  V.  Criskam,  Car,^ M,  187.  So,  for  the  same 
reason,  principals  in  the  second  degree  are  always  punishable 
in  the  same  manner  as  principals  in  the  first  degree :  this  is 
Bometiroea  expressly  mentioned  in  the  statutes  relating  to  the 
offences,  as  in  Peet's  Actn  for  Larceny,  &c.,  7  &  B  6.  4,  c.  tS0, 
s.  61,  and  for  malicious  injuries,  7  &  8  G.  4,  c.  90,  s.  26,  in  the 
itatnte  relating  to  forgery,  1  W.  4,  c.  66,  s.  25,  and  in  the 
statute  relating  to  counterfeiting  the  coin,  2  W.  4,  c.  t)4,  s.  18, 
and  others ;  but  such  express  enactment  appears  to  have  been 
unnecessary  from  what  has  been  above  observed  as  to  the 
I  identity  of  the  ofibnce  of  the  principal  in  the  second  degree 

with  that  of  principal  in  the  first  degree. 

But  although  a  principal  in  the  second  degree  may  be  con- 
victed and  punished  upon  an  indictment  chai-ging  him  as 
having  committed  the  offence,  yet,  as  a  g^und  jury,  ignorant 
of  tills  rul<*  of  law,  may  by  mistake  ima^ne  in  such  a  case 
that  the  evidence  does  not  support  the  indictment,  and  ignora 
the  biil,  it  may  be  thought  convenient  in  some  caftes  to  indict 
tfatf  aider  and  abettor  in  felony,  as  such. 


14  Degrees  of  Guilt, 

The  following  may  be  the  form  of  an 

Indictment  against  a  PrineipaX  tn  the  second  Degree, 

Berks,     )     The  jurors  for  our  lady  the  Queen  upon  their 

to  toit :    ]  oath  present,  that  A .  B,,  on  the day  of , 

tn  the  year  of  our  Lord,  1851,  [&c.,  stating  the  offence  of  the 
principal  in  the  first  degree ;  and  then,  before  the  conclusion  add- 
ing] :  And  the  jurors  aforesaid  on  their  oath  aforesaid  do  fur ' 
tf^  present,  that  C.  £>.,  on  the  day  and  year  aforesaid,felo~ 
niously  was  present,  aiding,  abetting,  and  assisting  the  said 
A.  B,,  the  felony  aforesaid  to  do  and  commit.  Against  ^the 
form  of  the  statute  in  such  case  made  and  provided,]  and 
against  the  peace  qf  our  lady  the  Queen,  her  crown  and 
dignity. 

Where  a  man  was  indicted  for  murder,  the  indictment  staling 
the  wound  to  have  been  given  on  the  27th  May,  and  the  death 
to  haye  been  on  the  29th,  and  two  others  were  indicted  as 
principals  in  the  second  degree,  the  indictment  stating  that  they 
on  the  day  and  year  first  aforesaid  were  present  aiding,  Sec. :  it 
was  objected  that  this  was  repugnant  and  bad,  as  the  offence 
was  not  completed  until  the  death,  on  the  29th ;  but  the  judges 
held  it  to  be  correct.   R.  v.  O' Brian  et  al.,  2  Car.  ^  K,  115. 

2.  Accessories  brfore  the  Fact, 

Who,  and  in  what  cases. '\  An  accessory  before,  the  foot  to 
a  felony,  is  one  who  counsels,  incites,  moves,  procures,  hires 
or  commands  another  to  commit  it,  but  la  not  himself  present 
aiding  or  abetting  in  tlie  commission  of  it.  2  Hawk,  c.  29, 
s,  16.  R.  V.  Gordon,  1  Leach,  516.  1  East,  P,  C,  352. 
And  see  R,  y.  Tuckwell  et  al,.  Car,  ^  M,  215.  And  if  the 
felony  afterwards  committed,  be  the  same  in  substance  with 
that  counselled  or  commanded,  the  party  who  counselled  or 
commanded  it  will  be  deemed  an  accessory  to  it,  although 
there  be  some  variance  in  time,  plaoe,  manner,  or  other  cir- 
cumstance between  the  advice  or  command  and  the  execution 
of  it :  as  where  a  person  advises  a  man  to  kill  another  In  the 
day,  and  he  kills  him  in  the  night, — or  to  kill  him  in  the  fields, 
and  he  kQls  him  in  the  town, — or  to  poison  him,  and  he  stabs 
or  shoots  him, — in  these  cases  he  is  as  much  an  accessory,  as 
if  his  advice  or  command  had  been  strictly  pursued.  2  Hawk, 
c,  29,  s,  20.  But  if  the  execution  vary  in  substance  from  the 
advice  or  command, — as  if  a  man  advise  another  to  kill  A., 
and  he  kills  B., — or  to  bum  the  house  of  A.,  and  he  bums  the 
house  of  B., — or  to  steal  an  ox,  and  he  steals  a  horse, — or  to 
steal  a  particular  horse, and  he  steals  another, — or  to  commit  a 
felony  of  one  kind,  and  he  commits  another  of  quite  a  different 
nature, — in  these  and  the  like  cases,  the  party  who  advised  or 
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commancigd,  &c.,  cannot  be  deemed  an  acoeaaory  before  the 
ftct  to  the  felony  actually  committed.    2  Hawk,  c.  29,  «.  31. 
There  cannot  however  be  an  accessory  before  the  foct  to  man- 
slaughter;  for  that  offence,  in  its  nature,  cannot  be  pre- 
meditated.   1  Hale,  616.    The  doctrine  as  to  accessorie^i,  also, 
is  confined  entirely  to  felonies;   for  in  treason  and  misde- 
meanors, those  wl\o,  by  counsel  or  incitement,  ice.,  would 
be  accfistories  before  the  fact  in  felony,  are  deemed  principals, 
and  prosecuted  and  punished  accordingly.    Thus,  where  a 
woman  advised  and  encouraged  a  man  to  set  fire  to  a  malt- 
house,  and  he  attempted  to  do  so,  but  she  was  not  present  at 
the  time,  it  was  holden  that  both  of  them  might  be  jointly 
indicted  as  principals  for  the  attempt     B,  t.  Clayton  et  at., 
1  Car.  ^  iC.  1 28.    It  is  not  necessary,  in  order  to  constitute  the 
ofl^ce  of  accessory,  that  there  should  be  any  direct  communi- 
cation between  him  and  the  principal ;  the  procurement  may 
be  through  the  intervention  of  an  agent.    H.  v.    Cooper, 
5  Car.  ^  P.  534.    And  if  managed  through  an  agent,  it  is 
not  necessary  that  the  principal  should  be  named  by  the  ac- 
oessory ;  if  the  latter  desire  the  agent  to  procure  some  person 
to  commit  the  ofibnce,  without  naming  him,  and  the  agent 
accordingly  procure  a  person,  wholly  unknown  to  the  acces- 
sory, to  commit  it,  it  will  be  sufficient  to  constitute  the  offence 
of  acceasory  before  the  fact.    Id.     If  the  principal  felon  be 
unknown,  the  indictment  of  the  accessory  may  state  it  ac- 
cordingly ;  and  if  it  afterwards  turn  out  that  he  is  known, 
although  this  formerly  would  be  a  fatal  variance,  R.  v.  W{tlker, 
9  Camp.  264,  yet  now  it  seems  the  court  may  order  the  in- 
dictment to  be  amended,  according  to  the  fact.    See  14  ^  15 
Viet.  c.  100,  s.  1. 

When,  and  htno  tried  and  puniBhed,'\  Formerly  accessories 
before  the  fact  could  only  be  tried  vith  the  principal  or  after 
the  principal  was  convicted;  and  they  were  punishable  in 
various  ways  by  several  statutes.  See  2  Hawk,  c.  29.  But 
now,  by  stat.  7  G.  4,  c.  64,  s.  9,  if  any  person  shall  counsel, 
procure,  or  ccnnmand  any  other  penon  to  commit  any  felony, 
whether  the  same  be  a  felony  at  common  law  or  by  statute, 
the  person  so  counselling,  procuring,  or  commanding  shall 
be  deemed  guilty  of  felony,  and  may  be  indicted  and  con- 
victed, either  as  an  acceasory  before  the  feet  to  the  princi- 
pal felony,  together  with  the  principal  felon  or  after  his 
conviction,  or  may  be  indicted  and  convicted  of  a  substantive 
felony,  whether  the  principal  felon  shall  or  shall  not  have 
been  previously  convicted,  or  shall  or  shall  not  be  amenable 
to  jostice,  and  may  be  punished  in  the  same  manner  as  any 
accessory  before  the  feet  to  the  same  felony,  if  convicted  as  an 
accessory,  may  be  punished ;  and  the  offence  of  the  peraon  so 
eoonselling,  procuring,  or  commanding,  howsoever  indicted, 
may  be  inquired  of,  tried,  determined,  and  punished,  by  auy 
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court  which  ahidl  ham  jnrMictioa  to  try  the  principa]  felon, 
in  the  lame  manner  as  if  such  oflbnoe  had  been  eommitted  at 
the  tame  place  as  the  princi(ial  felony,  althouirh  such  oflenee 
may  have  been  committed  on  the  high  teas  or  at  any  place  on 
land,  whether  within  His  Mi^jeaty's  dominions  or  withoot ; 
and  that  in  case  the  principal  felony  shall  have  been  com- 
mitted within  the  body  of  any  county,  and  the  oiibnoe  of 
rounselling,  procuring,  or  commanding  shall  have  been  com- 
mitted within  the  body  of  any  other  county,  the  last-men- 
tioned offence  may  be  Inquired  of,  tried,  determined,  and 
punished  in  either  of  such  counties. 

In  order  to  amend  the  law  still  further,  by  stat.  11  &  IS 
Vict.  c.  46,  s.  1,  after  reciting  that  it  was  expedient  that  an 
accessory  before  the  feet  to  felony  should  be  liable  to  be  in- 
dicted, tried,  convicted,  and  punished,  in  all  respects  like  the 
principal,  as  was  then  the  case  in  treason  and  in  all  misde- 
meanors,— it  was  enacted,  that  *'  if  any  person  shall  beconae 
an  accessory  before  the  feict  to  any  felony,  whether  the  same 
be  a  felony  at  common  law  or  by  virtue  of  any  statute  or 
statutes  made  or  to  be  made,  such  person  may  be  indicted, 
tried,  convicted,  and  punished  in  all  respects  as  if  he  were  a 
principal  felon." 

In  all  cases  of  felony,  therefore,  tho  accessory  is  punishable 
in  the  same  manner  precisely  as  the  principal  felon ;  and  he 
may  now  be  indicted  either  as  a  principal,  that  is,  he  may  be 
charged  in  the  indictment  with  having  actually  conunitted  the 
offinice  as  principal  in  the  first  degree,  or  he  may  be  indicted 
as  accessory  as  for  a  substantive  felony,  or  he  may  be  iudicied 
as  accessory  with  the  principal,  at  the  option  of  the  prosecu- 
tor.   The  following  may  be  a  form  of  an 

Indictment  of  an  Accessory  before  the  Fact,  uHth  the 

Principal, 

Yorkshire^  )      The  Jurors  for  our  lady  the  Queen  upon 

to  loit :     S  *heir  oath  present ,  that  A .  B.,  an  the day 

of ,  in  the  year  of  our  Lord ,  [Ac.,  stating  the  of- 
fence against  the  principal ;  and  then,  before  the  conclusion, 
stating  the  offence  of  the  accessory  thus:]  And  the  furore 
aforesaid  upon  their  oath  qforesaid  do  further  present  that 
C.  D.f  before  the  committing  of  the  eaid  felony  by  the  said 
A.  B»ae  aforesaid,  to  wit,  on  the  day  and  year  aforesaid^ 
feloniously  did  counsel,  procure,  and  command  the  said 
A,  B,  the  said  felony  in  manner  and  form  aforesaid  to 
commit :  [against  the  form  of  the  statute  in  such  case  made 
and  provided^]  and  against  the  peace  of  our  lady  the  Queen, 
her  crofon  and  dignity. 

It  is  not  nocetfsary  in  this  indictment  to  conclude  "  againet 
the  form  of  the  statute,"  unless  the  offence  of  the  principal 
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nqsire  it.  But  in  an  indictment  against  an  aceenory  aione^ 
M  for  a  substantive  felony,  tbe  conclusion  ought  to  be  so.  In 
other  respeets  tbe  indictment  against  the  accessory  as  for  a 
nbttantive  felony,  is  the  same  in  form  as  the  above.  The  in* 
dictment  against  the  accessory  as  a  principal,  is  of  course  in 
the  same  form  as  an  ordinary  indictment  a^^iinst  the  person 
vho  actually  committed  the  principal  felony.  There  is  an  in^ 
ooovenlence,  however,  in  indicting  in  the  latter  form  alone,  as 
the  grand  jury,  perhaps,  not  knowing  the  law  upon  the  sub- 
ject, may  ignore  tbe  bill.  In  order  to  avoid  this,  it  may  be 
advisable  to  add  a  count  as  accessory,  in  the  above  form. 

And  lastly,  by  stat.  14  k  15  Vict,  c  100,  s.  15,  reciting  that 
it.oftsn  happens  that  the  principal  in  a  felony  is  not  in  custody 
or  amenable  to  jui^tioe,  although  several  accessories  to  such 
febny.  or  receivers  at  di£fbrent  times  of  stolen  property  the  sub- 
ject of  such  felony,  may  be  in  custody  and  amenable  to  justice  : 
—for  the  prevention  of  several  trials,  it  is  enacted  that  any  num- 
ber of  such  accessories  or  receivers  may  be  charged  with  sub- 
stantive felonies  in  the  same  indictment,  notwithstanding  the 
principal  felon  shall  not  be  included  in  the  same  indictment,  or 
shall  not  be  in  custody  or  amenable  to  justice.  It  is  not 
stated  whether  by  the  word  accessories  here  is  meant  accesso- 
ries before  tbe  fact,  or  after  the  fact,  or  both ;  probably  as  the 
word  is  coupled  with  *'  receivers,"  it  will  be  understood  to 
mean  accessories  after  the  fact.  It  does  not  appear  also 
whether  it  wsw  intended  that  the  section  should  extend  to 
aeeeesories  in  all  felonies,  or  in  larceny  only ;  probably  the 
latter.  It  is  also  not  stated  whether  theie  may  be  several 
counts  against  each  accessory  or  receiver;  probably  it  will  be 
holden  that  there  may. 


3.  Accessories  after  the  Fact, 

Who,  and  in  what  cases.']  After  a  felony  has  been  committed, 
if  any  person  receive,  harbour,  or  assist  the  principal  felon, 
knowing  him  to  have  committed  the  felony,  he  is  deemed  an 
•ooMsory  after  the  fact;  in  law,  any  assistance  whatever  given 
to  him,  in  order  to  hmder  his  being  appi'ehended  or  tried,  or 
to  prevent  his  suffering  tbe  punishment  to  which  be  is  liable, — 
rescuing  him,  allowing  him  to  escape,  opposing  his  apprehen- 
rion,  or  the  like, — the  party  knowing  at  the  time  that  he  had 
committed  a  felony,  makes  such  party  guilty  as  accessory  after 
the  feet  to  the  felony.  2  Haujh,  c.  29,  ss.  26,  27.  Upon  the 
trial  of  a  man  an  principal  in  the  second  decree  to  a  larceny,  it 
appeared  that  a  person,  having  stolen  goods  from  a  warehouse, 
carried  them  along  the  street  for  about  thirty  yards,  and  then 
fetched  the  prisoner,  who  was  apprised  of  the  robbery ,  but  not  at 
all  acting  in  it,  and  he  assisted  in  carrying  away  the  property : 
it  was  holden  that  he  was  not  a  principal,  but  an  accessory 
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after  the  fiiet  J?,  t.  King^  A.  ^  J?y.  838.  But  reeeiTiiig 
stolen  goods,  knowing  them  to  have  been  Btolen,did  not  anKmnt 
to  the  oflfenoe  of  acoessory  after  the  ihct  to  the  prinei|>al  felon, 
until  made  so  by  stat.  3  &  4  W.  ft  M.  e.  9,  and  5  Anne,  c  31, 
s.  5.  2  Hawk,  c,  29,  s,  3.  And  a  wife  cannot  be  couTicted 
as  aeceesory  after  the  fiict,  for  any  receipt  of  or  assistanee  to 
her  husband.  Id.  s,  34.  See  R,  t.  Mary  Good,  1  Car.  ^  JT. 
185.  But  the  eiemption  does  not  extend  farther :  a  hus- 
band may  be  indicted  as  accenory  after  the  feet  to  his  wile, 
a  brother  to  a  brother,  a  master  to  a  semnt,  a  servant  to  a 
master.  2  Hawk,  e,  29, «.  34.  And  the  doctrine  extends  to 
every  felony,  and  to  manslaughter  as  well  as  to  others.  R,  ▼. 
Oreenacre,  8  Car.  Sf  P.  36.  But  it  must  be  considered  as 
having  reference  to  felony  only ;  the  same  receipt  which  in 
felony  will  make  a  man  accessory  after  the  fact,  will  in  treason 
make  the  party  a  principal  traitor,  1  Hale,  238,  but  in  misde- 
meanors is  not  punishable.    1  Hale  f  613. 

When,  and  koto  tried.']  Formerly  an  accessory  after  the  fiust 
could  only  be  tried  with  the  principal,  or  after  the  principal 
was  convicted ;  and  if  tried  after  the  conviction  of  the  princi- 
pal, he  could  only  be  tried  in  the  county  where  the  oflbnoe  of 
accessory  was  commited.  But  by  stat.  11  &  12  Vict  c.  46, 
s.  2,  reciting  this,  and  that  it  was  sometimes  productive  of  a 
ihilure  of  Justice,  it  is  enacted  that  if  any  person  shall  be- 
come an  accessory  after  the  fact  to  any  felony,  whether  the 
same  be  a  felony  at  common  law  or  by  statute,  he  may  be  in- 
dicted and  convicted  either  as  an  accessory  after  the  feet  to  the 
principal  felony  together  with  the  principal  felon,  or  after  the 
conviction  of  the  principal  felon,— or  may  be  indicted  and 
convicted  of  a  substantive  felony,  whether  the  principal  felon 
shall  or  shall  not  have  been  previously  convicted,  or  shall  or 
shall  not  be  amenable  to  justice,  and  may  thereupon  be  punished 
in  like  manner  as  any  accessory  after  the  fact  to  the  same 
felony,  if  convicted  as  an  accessory,  may  be  punished ;  and  the 
ofibnce  of  such  person,  howsoever  indicted,  may  be  inquired  of, 
tried,  determined,  and  punished,  by  any  court  which  shall 
have  Jurisdiction  to  try  the  principal  felon,  in  the  same  manner 
as  if  the  act  by  reason  of  which  such  person  shall  have  become 
an  accessory  had  been  committed  at  the  same  place  as  the 
principal  felony. 

The  following  may  be  the  ferm  of  an 

Indictment  against  an  Accessory  after  the  Fact,  with  the 
Principal,  or  for  a  suJbstantive  Felony. 

Hants,  >  The  Juror$  for  our  lady  the  Queen  upon  their 

to  wit ;    S  <>«**  present,  th€U  A .  B.,  on  the day  of — , 

in  the  year  of  our  Lord  ,  [ftc,  stating  the  offence 

against  the  principal ;  and  immediately  before  the  condusiou 
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add  {]  And  the.  juror »  afofrwnd  upon  ihmr  oath  aforesaid  do 
Jurther  present,  that  C.  2>.,  after  the  said  A.  B,  had  done 
0nd  eommUted  the  said  felony,  to  wit,  on  the  day  and  year 
itforesttid,  toell  knowing  that  the  said  A,  B,  had  done  and  com* 
ndtted  the  same,  him  the  said  A,  B,  did  feloniously  receive, 
harbour,  and  maintain :  against  the  form  of  the  statute  in 
such  case  made  and  prorided,  and  against  the  peace  of  our 
lady  the  Queen,  her  crown  and  dignity, 

ThiA  form  answers,  as  well  where  the  accessory  is  tried 
alone  for  a  sahstantive  felony,  according  to  stat.  1 1  &  12  Vict, 
c  46,  8.  2,  aboye-mentioned,  as  where  he  is  tried  with  the 
prtttdpa].  B,  ▼.  Hansill,  13  Shawns «/.  P,  666.  In  either 
ease,  the  prosecotor  must  first  prove  theofihnce  of  the  principal, 
as  if  he  alone  were  on  his  trial ;  and  then  he  must  prove  the 
receipt  or  assistance  of  the  accessory,  and  that  he  knew  at  X\m 
time  that  the  principal  had  committed  Uie  felony.  On  the 
other  hand,  the  accessory  may  not  only  controvert  his  own 
guilt,  but  that  of  his  prindpal  idso ;  and  if  he  succeed  in  either, 
he  must  be  acquitted. 

As  to  the  joinder  of  several  accessories,  see  stat.  14  &  15 
Vict,  c  100, 8.  15,  ante,  p.  17. 

Punishment.']  There  is  no  uniform  punishment  for  the  of- 
fence of  accessory  after  the  fact.  The  offence  in  all  cases  is 
felony ;  bat  it  is  punishable  in  various  ways,  by  the  several 
statutes  which  assign  the  punishment  to  the  principal  felony. 
In  felonies  within  etat.  7  &8  G.  4,  c.  29  (the  Larceny  Act), 
accessories  after  the  fact  are  punishable  with  imprisonment  with 
or  without  hard  labour,  for  any  term  not  exceeding  two  years, 
by  sect.  61 ;  and  the  same,  in  felonies  within  stat.  7  &  8  O.  4, 
c  80  (Malicious  Injuries),  by  sect.  26 ;  in  felonies  within  stat. 
9  O.  4,  c.  21  (Offences  against  the  Person),  by  sect.  31 ;  in 
felonies  within  stat.  1  W.  4,  c.  66  (Forgery),  by  sect.  25  ;  in 
felonies  within  stat.  2  W.  4,  c.  32  (Coin),  by  sect.  18 ;  and  in 
felonies  within  stat  1  Vict  c.  36 (Post  Office),  by  sect.  35. 


4.  Persons  who  solicit  and  incite  others  to  commit  Offences, 
which  are  not  afterwards  committed. 

We  have  seen  that  the  oflfonce  of  accessory  before  the  fact 
is,  where  a  person  incites  another  to  commit  a  felony,  which 
the  other  afterwards  commits.  The  ofibnce  of  the  accessory,  in 
this  case  is  a  felony.  But  if  the  party  thus  incited  do  not  / 
afterwards  commit  felony,  or  if  a  man  solicit  or  incite  another 
to  commit  an  indictable  misdemeanor  which  the  other  does  not 
afterwards  commit,  the  offence  of  the  inciter  is  but  a  common 
law  misdemeanor,  punishable  as  such  with  imprisonment  or 
fine,  or  both.    R.  r.  Higgins,  2  East,  5. 
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The  following  may  be  the  fonn  of  an 

Indictment  for  wliciting  a  Person  to  commit  an  indictoM^ 

Offence. 

Bedfordthxre^  )  The  jurors  for  our  lady  the  Qtieen  upon  their 

to  tcit :       S  oath  present,  that  A.  jB.,  on  the day  of 

,  in  the  year  of  our  Lord ,  unlawfully  did  solicit  and 

incite  one  C.  2>.  to  [here  state  the  ofiencej  :  against  the  peace 
of  our  lady  the  Queen,  her  crown  and  dignity. 

Also,  by  Stat.  1  Vict  c.  36,  which  defines  and  punishes 
several  felonies  and  misdemeanors  in  respect  of  the  poet-office, 
such  as  stealing  or  embeuling  lettem,  stealing  (ram  letters, 
opening  or  delaying  letters,  ftc,  it  is  enacted  by  sect.  36,  that 
every  person  who  shall  solicit  or  endeavour  to  procure  any 
other  person  to  commit  a  felony  or  misdemeanor  punishable 
by  the  Post-offlce  Act,  shall  be  deemed  g  uilty  of  a  misdemeanor, 
and  be  adjudged  to  be  imprisoned  for  a  term  not  exceeding 
two  years. 


6.    Persons  who  attempt  to  commit  Crimes,  but  do  not 

complete  them. 

All  attempts  to  commit  a  felony,  not  specially  provided  for 
and  made  punishable  by  some  puticular  statute,  are  punish- 
able as  misdemeanors  at  common  law,  whether  committed 
with  force  or  otlierwise.  See  R,  v.  Higgins,  2  East,  5.  And 
in  like  manner,  every  attempt  to  commit  a  misdemeanor,  either 
at  common  law,  or  created  by  statute,  is  itself  a  misdemeanor 

at  common  law.    R.  v. ,  R.  ^  Ry.  107,  per  Le  Blane, 

J.  R.  ▼.  Butler,  6  Car.  ^  P.  368,  per  Patteson,  J. 
R.  V.  Roderick,  7  Car.  ^  P.  7tf5.  R.  ▼.  Ball,  Car.  ^ 
M,  249.  The  punishment  at  common  law,  is  by  fine  or 
imprisonment,  or  both.  But  the  punishment  by  statute,  for 
some  cases  of  this  description,  is  more  severe :  an  assault 
with  intent  to  commit  a  ielony,  generally,  is  punishable 
with  imprisonment,  with  or  without  hard  labour,  for  not  more 
than  two  years ;  9  6r.  4,  <;.  31,  «•  25 ;  an  assault  with  intent 
to  rob,  is  made  a  felony,  and  punishable  with  imprisonment 
with  or  without  hard  labour,  for  not  more  than  three  years ; 
1  Viet.  c.  87,  tf.  6 ;  attempts  to  murder,  by  poison,  by  stabbing, 
cutting  or  wounding,  by  shooting  or  attempting  to  tihoot,  or 
by  attempts  to  drown,  suffocate,  or  strangle, — are  all  made 
felonies,  And  punishable  with  great  severity.  1  Viet.  c.  86. 
These  several  oflbnoes  we  shall  notice  fully  in  a  subsequent  part 
of  the  work,  when  we  come  to  give  the  forms  of  indictments, 
and  the  evidence  necessary  to  support  them. 
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Chaftbr  II. 

Appreheneian  of  the  Offender, 

I  propofle  to  arrange  tbe  matter  of  this  chapter,  under  the 
fcOowing  heads: — 

Section  1.  Arreat  without  Warrant, 

2.  Arreet  with  Warrant, 

3.  The  Examination  and  Commitment  or  Bail. 

4.  Conviction  of  Juvenile  Offenderefor  Larceny. 

SECTION    I. 

Arreet  of  Offender  without  Warrant, 

In  the  act  of  committing  the  offence.^  Bvery  person, — 
I»iT8te  indlndouals  as  well  as  constables, — ^preaent  when  a 
felony  isi  committed  or  a  dangerous  wound  given,  not  only 
mty  apprehend  the  ofiiroder,  but  they  are  bound  to  do  so.  2 
Hawk,  e,  12,  #.  1.  1  Eaet,  P,  C,  377,  s,  1.  If  a  private 
person  be  present  at  an  affray,  he  may  stay  the  afflrayers  until 
the  beat  is  over,  and  then  deliver  them  over  to  the  constable, 
and  he  may  stop  others  coming  to  join  either  party ;  2  Hawk, 
c,  13, «.  8 ;  and  a  constable  of  coarse  may  act  in  like  manner, 
and  may  keep  any  of  the  affrayers  in  safe  custody  until  he  can 
bring  them  before  a  justice  of  the  peace.  So,  it  has  been 
hokien  that  any  person  may  arrest  another,  whom  he  sees 
cheathig  with  &lse  dice.  2  Hawk,  e.  12,  s.  20.  But  after 
the  aftay  is  ended,  the  parties  cannot  be  arrested  without  war- 
nmt.    2  Hawk,  c,  13,  s,  8.    Id,  e.  12,  e,  20.    2  Inet.  52. 

In  all  cases  of  offimces  against  stat.  7  &  8  G.  4,  c.  29  (Peel's 
Act,  Larceny,  ftc),  it  is  enacted,  that  any  person  found  com- 
mitting any  oflfence  punishable,  either  upon  indictment  or 
open  summary  conviction,  by  virtue  of  that  Act,  (except  only 
the  oSeace  of  angling  in  the  day  time,)  may  be  immediately 
*pprehended  without  a  warrant,  by  any  peace  officer, — or  by 
ny  owner  of  the  property  on  or  with  respect  to  which  the 
oAnce  shall  be  committed, — or  by  his  servant, — or  by  any 
Person  authorized  by  him, — and  forthwith  taken  before  some 
neighbouring  justice  of  the  peace,  to  be  dealt  with  according 
to  l«w.    7  ^  8  &.  4,  c.  20,  s,  68. 

8o,  in  all  offences  against  stat.  7  dc  8  O.  4,  c.  30  (Peel's 
Act,  Malicious  Injuries),  persons  found  offending  may  be  ap- 
pfobended  in  like  manner.  Id.  e,  28.  In  these  cases,  and  in 
cases  within  ch.  29  above  mentioned,  the  oflbnder  must  be 
tAksn,  either  in  the  act  of  committing  the  offence,  or  on  fresh 
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pursuit;  Hanway  ▼.  Boultbee,  1  Moody  ^R.lo.  JR.  v. 
Curran,  3  Car,  ^  P.  397  ;  bat  not  on  his  return  after  com- 
mitting the  ofibnce.    J7.  ▼.  Phelp$  et  al.,  Car.  ^  Jf.  180. 

Soy  by  the  statute  against  night  poachers,  9  G.  4,  c.  69,  s.  S, 
it  is  enacted,  that  if  any  person  shall  be  found  on  any  land, 
oommitting  any  such  ofihnoe  as  hereinbefore  mentioned,  it 
shall  be  lawful  for  the  owner  or  occupier  of  such  land,^-or  for 
any  person  having  a  right  or  reputed  right  of  free-warren  or 
free-chase  thereon, — or  for  the  lord  of  ^e  manor  or  reputed 
manor  wherein  such  land  may  be  situate, — and  also  for  any 
gamekeeper  or  servant  of  any  of  the  persons  herein  mentioned, 
or  any  persons  assisting  such  gamekeeper  or  servant, — to 
seize  and  apprehend  such  offender  upon  such  land,  cftj  in  caae 
of  pursuit  being  made,  in  any  other  place  to  which  he  may 
have  escaped  therefrom,  and  to  deliver  him  as  soon  as  may  be 
into  the  custody  of  a  peace  officer,  in  order  to  his  being  con- 
veyed before  two  justices  of  the  peace.    See  R.  v.  Ballf  By,  ^ 
M.  330.    The  o&nder,  however,  to  come  within  this  clause 
of  the  Act,  must  have  by  night  (that  is,  from  the  expiration 
of  the  first  hour  after  sunset,  until  the  beginning  of  the  last 
hour  before  sunrise)  unlawfully  taken  or   destroyed  game 
or  rabbits,  in  any  land,  whether  open  or  inclosed,  or  have  by 
night  unlawfully  entered  into  or  been  in  any  land,  whether 
open  or  inclosed,  with  any  gun,  net,  engine,  or  other  instru- 
ment, for  the  pm*pose  of  destroying  game.    See  9  G,  4,  c.  G9, 
s,l,    R.  V.  Tomlmton,  7  Car,  if  P,  183.    So,  if  any  person 
by  night  shall  take  or  destroy  game  or  rabbits  on  a  public  road 
or  foot  path,  or  the  sides  thereof,  or  at  the  openings,  outlets,  or 
gates  from  land  into  such  road  or  path,  the  owner  or  occupier 
of  any  land  adjoining  either  side  of  that  part  of  such  road  or 
path  where  the  ofiender  shall  be,  and  the  gamekeeper  or  ser- 
vant of  such  owner  or  occupier,  and  any  person  assisting  sudi 
gamekeeper  or  servant,  and  for  all  the  persons  authorized  by 
Stat.  9  G.  4,  c.  69,  s.  2,  to  apprehend  any  penon  offi^nding 
against  the  provisions  of  that  Act,  may  seize  and  apprehend  any 
olfender  against  the  provisions  of  this  Act.    7  {^  8  Ftc^.  c,  ^, 
s,  2.     But  if  the  poachers  are  not  found  upon  the  land  or  road 
oommitting  the  ofienee,  but  are  met  by  the  gamekeeper  on  the 
road,  on  their  return  alter  committing  it,  he  has  no  right  to  ap- 
prehend them  under  these  statutes.     R,  v.  Meadkam,  2  Car, 
\f  K,  633.    It  may  be  necessary  to  mention,  that  a  person 
appointed  as  a  watcher,  is  within  the  meaning  of  these  claoaea. 
R,  V.  Price,  7  Car,  ^  P.  178.    R,  v.  Fielding^  2  Car,  ^ 
K,  621.    But  the  gamekeeper  of  a  person  who  is  not  himself 
the  owner  or  occupier  of  the  land,  but  has  merely  the  permis- 
sion of  the  owner  to  shoot  over  it  and  to  preserve  the  game 
there,  cannot  apprehend  poachers  under  the  above  statutea. 
R.  V.  AddiMy  6  Car.  &•  P,  888. 

So,  by  the  statute  for  the  protection  of  works  of  art,  and 
scientific  and  literary  collections,  (8  &  9  Vict.  c.  44),  sect  3, 
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ft  JA  enacted,  that  any  i>enon  found  oommittiog  any  oflfence 
agiinst  that  Act,  may  be  immediately  appreheoded,  without  a 
Biiraot,  by  any  other  person,  and  forthwith  taken  before  some 
neigbbonriog  justice  of  the  peace,  to  be  dealt  with  according 
to  law. 

Also,  by  the  recent  statute  for  the  prevention  of  o0ences, 
14  &  15  VicL  c.  19,  it  is  enacted  by  sect.  10,  that  it  shall  be 
lawful  for  any  person  whatsoever  to  apprehend  any  person  who 
shall  be  found  committing  any  ofibnce  againtjt  the  provisions 
of  that  Act,  and  to  convey  him  or  deliver  him  to  some  con- 
stable or  other  peace  officer,  in  order  to  his  being  conveyed  as 
soon  as  conveniently  may  be  before  a  Justice  of  the  peace,  to  be 
dealt  with  according  to  law.  And  the  offences  within  the  Act 
are— being  found  at  night  armed  with  any  dangerous  weapon 
or  instrument,  with  intent  to  break  and  enter  a  dwelling  house 
or  building,  to  commit  a  felony  therein, — or  being  found  by 
night,  having  in  his  posseasion  any  picklock  key,  crow,  jack, 
bit,  or  other  implement  of  housebreaking, — or  being  found 
by  night,  with  his  face  blackened  or  otherwise  disguised,  with 
intent  to  conmiit  a  felony, — or  being  found  by  night  in  any 
dwelling  house  or  building,  with  intent  to  commit  a  felony 
therein  ;  Id.  ».  1 ; — using  chloroform,  laudanum,  or  othvr 
stnpifying  drug,  &c.,  with  intent  to  enable  or  assist  the  of- 
fender or  others  to  commit  a  felony ;  Id,  s,  d ; — inflicting 
grievous  bodily  harm  with  or  without  a  weapon  or  instrument, 
or  cutting,  stabbing,  or  wounding  any  person  ;  Id.  s,  4 ; — 
malicious  injuries  to  railways,  with  intent  to  obstruct,  upset, 
or  injure  any  engine,  carriage,  or  truck,  or  to  endanger  the 
safety  of  any  person  travelling  or  being  on  the  railway ; — or 
malicionsly  casting  or  letting  fall  any  wood,  stone,  dec,  upon  a 
railway  carriage,  engine,  &c.,  with  intent  to  endanger  any  per- 
son in  such  carriage,  or  on  such  engine,  &c. ;  Id.  s.7  ;  mali- 
ciously setting  fire  to  a  railway  station  or  building,  or  goods 
therein.    Id.  s.  8. 

And  lastly,  by  the  htst-mentioned  Act,  14  &  15  Vict.  c.  19, 
s.  11,  reciting  that  doubts  had  been  entertained  as  to  the 
aathority  to  apprehend  persons  found  committing  indictable 
o0bnce8  in  the  night,  it  is  enacted,  that  it  shall  be  lawful  for 
say  person  whatsoever,  to  apprehend  any  person  who  shall  be 
found  committing  any  indictable  offence  by  night,  and  to  con- 
vey him  or  to  deliver  him  to  some  constable  or  peace  officer, 
in  order  to  his  being  conveyed,  as  soon  as  conveniently  may 
be,  before  a  justice  of  the  peace,  to  be  dealt  with  according  to 
law.  Night  here  means  the  same  as  in  burglary ;  Id.  s.  13  ; 
namely,  it  commences  at  nine  o'clock  in  the  evening,  and  ends 
at  six  in  the  morning.    1  Viet,  c.  86,  s.  4. 

In  ease  of  riots  J]  A  private  person  may  lawfully  endeavour 
to  prevent  those  whom  he  sees  engaged  in  a  riot  or  rout,  from 
oecoting  their  purpose,  and  he  may  stop  those  whom  he  shall 
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flee  coming' to  Join  them,  1  Hawk,  e.Q5,  #.  11,  and  may  nmet 
tboee  be  fleet  engaged  in  it.  And  for  this  purpoee,  he  maj- 
laviViUy  arm  htmMlf,  and  may  make  nee  of  his  arms,  in  snp- 
pfeflflfng  tlie  riot ;  but  it  is  not  pmdent  or  adTisaUe  for  prinUe 
persons  thus  to  ate  arms,  of  their  own  authority,  in  ordinary 
^ases,  as,  under  pretence  of  keeping  the  peace,  they  may  be 
guilty  of  or  cause  enormous  breaches  of  it ;  it  is  onfy  in  case 
of  riots,  which  aafour  of  rebellion,  that  such  violent  methods 
seem  proper. 

And  what  may  thus  be  done  by  a  prfTate  person,  may  also 
be  done  by  the  roflitary,  even  although  they  be  not  at  the  time 
acting  under  the  orders  of  a  justice  of  peace.  But  they  must 
be  cautious  not  to  use  their  arms  in  such  a  case,  where  there 
is  no  actual  necessity,  except  indeed  in  their  own  defence  in 
case  they  should  be  attacked. 

Constables  and  other  peace  officers  also,  not  only  may  do, 
but  it  is  one  of  the  duties  of  their  office  to  do,  all  that  in  thena 
lies,  for  the  suppressing  of  the  riot,  [and  the  arrest  of  the 
rioters] ;  and  they  may  command  all  other  persons  to  assist 
them  in  doing  so.     1  Hawk,  e,  65,  «.  1 1. 

So,  Justices  of  the  peace,  by  stat.  34  Ed.  3,  c.  I ,  have 
power  to  restrain  rioten,  and  to  pursue,  arrest,  take,  and 
chastise  them,  according  to  their  trespass  and  oflfence,  and  to 
cause  them  to  be  imprisoned  and  duly  punished  according  to 
the  law  and  custom  of  the  realm.  If  any  Justice  of  peace, 
therefore,  find  persons  riotously  assembled,  he  may  not  only 
arrest  the  offenders  himself,  and  bind  them  over  to  keep  the 
peace,  and  be  of  good  behaviour,  or  imprison  them  until  they 
find  bail,  but  he  may  also  authorize  others  to  arrest  them,  by 
a  mere  verbal  command  without  warrant ;  and  the  persons  so 
commanded,  may  pursue  and  arrest  the  offenders,  as  well  in 
his  absence  as  in  his  presence.  1  Haiok,  e,  65,  ».  16.  And  if 
justices  fiill  in  their  duty  in  this  respect,  it  is  a  higrh  misde- 
meanor, and  punishable  upon  indictment  or  information 
with  floe  or  imprisonment,  or  both.  See  R,  v.  Pinnep,  3  B, 
$>  Ad.  047. 

And  by  stat  13  H.  4,  c.  7,  if  any  riot,  assembly,  or  rout  of 
people,  against  the  law,  be  made  in  the  realm,  [whether  in  the 
presence  of  Justices  of  the  peace  or  in  their  absence,  1  Hawk, 
c.  65,  3.  32,]  the  Justices  of  the  peace,  three  or  two  of  them  at 
the  least,  and  the  sheriff  or  under-stierifF  of  the  county  where 
such  riot  shall  be  made,  shall  come  with  the  power  of  the 
county,  if  need  be,  to  arrest  them,  and  shall  arrest  them ;  and 
the  same  Justices  and  sheriff  or  under-sheriff  shall  have  power 
to  record  what  they  shall  find  so  done  in  their  presence  against 
the  law,  and  by  that  record  such  trespassers  and  offenders  shall 
be  convicted,  in  the  manner  and  form  contained  in  the  statute 
of  Forcible  Entries.    See  1  Arch.  J.  P.  407. 

As  to  the  power  of  the  county,  or  poese  camiiaiuSf  above 
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nentiQDed,  it  is  enacted  by  stat2H.5,e.8, 8.2,  tbat  the  King's 
liBge  people  (not  being  clergymen,  women,  persons  decrepit, 
or  infiints  under  the  age  of  fifteen),  being  sufficient  to  travel, 
shall  be  assistants  to  such  jnstiees,  upon  reasonable  warning, 
to  ride  with  them  in  aid  to  resist  such  riots,  routs,  and  assem- 
blies, on  pain  of  imprisonment,  and  to  make  fine  and  ransom 
to  the  King.  And  it  has  been  holden,  that  those  who  thus 
attend  the  justices,  in  order  to  suppress  a  riot,  may  take 
with  them  such  weapons  as  shall  be  necessary  to  enable  them 
eflhctoally  to  do  it ;  and  that  thej  may  justify  beating,  wound- 
ing, ot  even  killing  such  rioters  as  sliall  resist,  or  refuse  to 
sarreoder  themselves.    1  Hawk,  e.  66,  s.  21. 

Aa  to  rioters  remaining  together  after  the  riot  act,  or  rather 
proclamation  to  disperse,  has  been  read,  and  which  is  made  a 
feloay  by  statute  1 0. 1,  st.  2,  c.  5,  s.  1,  it  is  enacted  by  sect  8 
of  that  ttatate,  that  if  such  persons,  so  unlawfully,  riotously, 
and  tnmultuonsly  assembled,  or  twelve  or  more  of  them,  after 
proclamation  made  in  manner  aforesaid,  shall  continue  to- 
gether and  not  disperse  themselves  within  one  hour,  then  it 
shall  and  may  be  lawful  to  and  for  every  justice  of  the  peace, 
sherifl^,  or  under-sheriff  of  the  county  where  such  assembly 
shall  be, — and  also  to  and  for  every  high  and  petty  constable 
and  other  peace  officer  within  su<^  county, — ^and  to  and  for 
also  every  mayor,  justice  of  the  peace,  sheriff,  bailiff,  and 
other  bead  officer,  high  or  petty  constable  and  other  peace 
officer  of  any  city  or  town  coi'porate,  where  such  assembly 
shall  be, — and  to  and  for  such  other  person  and  persons  as 
shall  be  oommanded  to  be  adsistiog  unto  any  such  justice  of 
the  peace,  sheriff,  &c.,  (who  are  hereby  auUiorized  and  em- * 
powered  to  command  all  His  Majesty's  subjects  of  age  and 
ability,  to  be  assisting  to  them  therein),  to  seize  and  appre- 
hend, and  they  are  hereby  required  to  seize  and  apprehend, 
snch  persons  so  unlawfully,  riotously,  and  tumultuously  con- 
tinuing together  after  proclamation  roaide  as  aforesaid,  and  forth- 
with to  carry  the  persons  so  apprehended  before  one  or  more 
of  His  Majesty's  justices  of  the  peace  of  the  county  or  place 
where  snch  person  shall  be  so  apprehended,  in  order  to  their 
being  proceeded  against  for  such  their  ofibnoes  according  to 
law.    I  O.l,  St,  2,  e,  6,  s.  8. 

After  qffence  commiiied.]  Upon  a  strong  case  of  suspicion , 
a  private  person  may  justify  the  apprehending  of  another  for 
felony,  if  in  fact  a  felony  was  committed.  See  Beckwith  v. 
PhUby,  6  B.tf  C.  635.  But  a  suspicion  tliat  a  man  has 
eoBDmitted  a  misdemeanor  on  a  former  occasion,  will  not 
justify  a  private  person  in  giving  him  in  charge  to  a  constable ; 
aod  there  is  no  distinction  in  this  respect  between  one  kind  of 
miademeanor  and  another.  Fox  v.  Oaunt,  3  B,fp  Ad.  798, 
and  see  Matthews  v.  Biddulph,  11  Law  J,  18m.     And  even 
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in  cases  of  felony,  it  is  often  impfradent  in  a  private  penon  to 
arrest  for  an  off^ice  formerly  committed,  at  least  imlesa  he 
was  present  at  the  time  the  party  comn.itted  it,  and  there  i» 
danger  of  his  otherwise  escapfaig.  It  is  better  for  a  private 
person  to  disclose  his  suspicion  to  the  constable,  and  let  bins 
take  upon  himself  the  responsibility  of  airssting  the  suspected 
party,  or  to  a  justice  of  the  peace,  who  mmy  grant  a  warrsurt 
to  a  constable  to  apprehend  him. 

And  if  a  reasonable  charge  of  felony  against  a  person  be 
made  to  a  constable,  the  constable  will  be  Justified  in  airesdng^ 
him  without  warrant,  although  it  afterwards  turn  nut  tb«k 
the  person  was  perfectly  innocent,  or  that  no  felony  in  fiKSt 
had  been  committed.    Samuel  t.  PtiynM  et  a/.,  Dtmg.  359. 
HobbiHY.  Branseomb,  3  Camp.  4sM).  Bmris  r.  Rumell,  5  Binff, 
354.     Cowlet  V.  Bvnbar,  Moody  jr  Af-  37.     J?,  t.  Fordy  R, 
^  By,  329.    But  it  has  been  hdden  that  a  constable  is  not 
justified  in  apprehending  a  person  as  a  reeeiver  of  stolen  goods » 
on  the  mere  assertion  of  the  principal  felon.   I$aae$  ▼.  Brrnntt^ 
S  Stark,  167.    Nor  is  a  constable  justified  in  taking  a  person 
into  custody  for  a  mere  assault,  without  a  warrant,  unless  he 
himself  was  present  at  the  time  the  assault  was  committed, 
Coupey  T.  Henley  f  8  Sep,  640,  or  there  be   a  reasonable 
ground  for  apprehending  a  continoanoe  or  renewal    of    it ; 
Baynes  ▼.  Brewster^  11  Law  J,  5m.;  and  the  same  as  to  all 
breaches  of  peace  out  of  his  view.     8  Hawk*  e.  13,  #.  8.  Id, 
c.  12,  $.  -20. 

Or  if  a  constable  hare  a  reasonable  suspicion  that  a  man  has 
committed  felony,  he  may  apprehend  him.  Ledwithy,  Catek^ 
pole,  Cald.  291.  Latorenee  v.  Uedger,  3  Taunt*  14.  Nieol'- 
em  V.  Hardwkik,  5  Car.  ^  P,  406.  Beekmith  ▼.  PhUhy,  6 
B.  ^  C.  636.  8o  may  a  priyate  indiTidnal,  as  abere  mentioned. 
The  difference  between  the  anthoTity  of  tiie  constable  end  the 
private  person  in  this  respect  is,  that  the  latter  is  Justified  only 
in  case  it  turn  out  that  a  felony  was  in  feet  committed,  but  the 
constable  may  justify  the  arrest  and  detention,  whether  in  feet 
a  felony  was  committed  or  not.  Beehwith  t.  PhUby,  supret, 
per  Lord  Tenterdenj  C. «/.  And  the  ordinary  grounds  of  jus- 
tifiable suspicion  are  thus  enumerated  by  Hawkins : — Flnt,  the 
common  fame  of  the  country ;  second,  liring  a  vagrant,  idle, 
disorderly  life,  without  any  visible  means  to  support  it ;  third, 
being  in  company  with  known  offenders  at  the  time  the  offence 
was  coromittea,  or  at  other  times ;  four^,  being  found  under 
circumstances  inducing  a  strong  prssumption  of  guilt,  as  fbr 
instance,  having  stolen  goods  in  his  possession,  and  not  being 
able  to  give  an  account  of  his  having  come  honestly  by  them, 
or  the  like ;  fifth,  behaving  in  such  a  way  as  to  betray  a  con- 
sciousness of  guilt,  as  by  making  no  answer  when  charged 
with  the  ofi*enoe,  or  absconding,  or  the  like.  2  Hawk,  c.  12, 
e,  9-14 ;  and  see  etat,  6^9  Vict.  c.  26,  #.  13,  v^a. 
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irf  ^^fhiAM.]  If  a  private  penon  aee  another 
IB  tibe  point  of  committing'  treason  or  felony,  or  doing  an  act 
vfaieh  would  manifiMtly  endanger  the  life  of  another,  he  may 
lay  hold  on  him  and  dstain  him  until  it  may  he  presumed 
tint  be  haa  changed  his  purpose,  2  Hawk,  e,  13,  s.  19.  So 
any  a  constable.  And  by  stat  8  &  9  Vict  c.  25,  relating  to 
tile  destroying  or  damaging  of  houses  with  gunpowder  or  otiier 
explosive  sabetanoes,  or  burning,  disabling,  or  disfiguring 
persona  with  the  likoy  it  is  enacted  by  sect  18,  that  it  shall  be 
Jawfnl  lor  any  constable  or  peace  officer,  to  take  into  custody, 
widioot  warrant,  any  person  whom  be  shall  find  lying  or 
loitsring  in  any  highway,  yard,  or  other  place,  during  the 
nig^  and  whom  he  shall  haTe  good  cause  to  suspect  of  having 
eommitted  or  being  about  to  commit  any  felony  under  this 
Act,  and  to  detain  such  person  until  he  can  be  brought  before 
a  jiBticeof  the  peace  to  be  dealt  with  according  to  law. 

By  eonsttMeJ]  I  have  nearly  exhausted  this  subject  in  the 
Ibre^aiag  observations.  It  is  clear  that  a  constable  may  do 
an  tbat  a  pnvate  person  can  legally  do,  without  warrant,  in 
apprehending  offenders,  or  persons  about  to  commit  crimes ; 
the  piineipsd  difference  being,  that  the  private  person  mu^ 
deliver  the  party  apprehended  into  the  cuMody  of  a  constable, 
tmleas  otherwise  directed  by  statute,  and  the  constable  must 
convey,  as  wdl  those  whom  he  apprehends,  as  those  who  are 
delivmd  to  him  by  private  persons,  before  a  justice  of  the 
paaee,  there  to  be  dealt  with  as  shall  hereafter  be  explained, 
and  in  the  mean  time  he  must  provide  ibr  their  sa&  custody, 
by  lodging  them  in  a  station-house  in  cities  or  towns,  or  in  a 
lockap-honse  in  the  conntry,  or  otherwise.  2  Hawk.  c.  13, 
a,  7. 

Constables  may  interfere  to  prevent  an  aJSVay,  in  their  pre- 
sence, in  the  same  manner  as  a  private  person,  and  it  is  more 
particularly  their  duty  to  do  so.  2  Hawk.  e.  18,  s.  8.  But 
after  the  affivy  is  over,  they  cannot,  any  more  than  a  private 
psraon,  apprehend  the  affrayers  without  warrant.  Id.  And 
tiie  same  as  to  all  breaches  of  the  peace.  Id.,  or  any  other 
misdenieanon, see  Fox  ▼.  Oaunt,  S  B.S^  Ad.  708,  committed 
out  of  their  view. 

There  is  one  peculiarity  in  the  constable's  interference, 
namely,  that  he  may  demand  the  asiistance  of  any  person 
present,  to  enable  him  to  execute  his  duty ;  2  Hawk.  c.  13,  s.  7, 
and  see  B,  v.  Phelpe  et  al..  Car.  ^  if.  180;  and  if  such 
permn  refuse  his  assistance,  he  may  be  indicted  and  punished 
as  ibr  a  misdemamor  at  common  law.  See  B.  v.  Brawn, 
Car.^M.SU. 

By  magistrate^.']  I  have  already  stated  the  duties  of  a 
oftriitrate  In  the  case  of  a  riot    In  other  respects,  he  may  do 
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every  thing  which  a  oonstable  or  primte  person  may  do,  in 
rwpeet  of  appnheDding  oAnders  without  wairant.  2  Hawk, 
e.  18,  $.  18.  SOy  he  may  lawftdly,  by  word  of  mouth,  authorise 
any  one  to  arrest  a  pereon,  who  it  guilty  of  a  iieleoy  or  an 
aetnal  breach  of  the  peace  in  his  presence ;  2  Hawk,  e.  IS, 
«.  14 ;  2  HdUy  86 ;  and  such  command  is  a  good  wanrnni 
without  writing.    2  HaUj  86. 

On  hne  and  ery,']  Upon  hue  and  cry  raised  or  levied,  m 
private  penon  may  arrest  the  alleged  oflRmder,  2  Hawk.  e.  IS, 
».  4,  although  no  other  circumstance  of  suspicion  attach  tD 
him.    2  Inst.  62.    Hue  and  cry  was  the  ancient  mode  of 
pursuing  an  oflbnder  from  town  to  town,  until  he  was  taken. 
2  Hawk.  e.  12,  s.  6.    It  might  be  raised  by  any  person  |we» 
sent  when  a  felony  was  committed,  or  dangerous  wound  gi vest, 
by  going  to  the  constable  of  the  next  town,  informing  him  of 
it,  describing  the  ofiender,  and  stating  which  way  he  had  gone. 
Id.  $s,  4,  5.  It  was  the  duty  of  the  constable  thai  immediately 
to  raise  his  own  town,  and  search  for  the  offender,  and,  upon 
tot  finding  him,  to  send  the  like  notice  to  the  constables  of  all 
ihe  neighbouring  towns,  who  ought  in  like  manner  to  search 
for  the  ofiteder,  and  also  to  give  notice  to  their  neighbouring 
constables,  and  they  to  the  next,  until  the  offender  was  takeo. 
Id.  g.  6.    Sometimee  there  was  a  justice's  warrant  for  levying 
the  hue  and  cry ;  but  the  constable  might  levy  it  without  war- 
rant.    If  a  constable  feil  to  levy  a  hue  sind  cry  when  he 
ought,  or  if  others  do  not  pursue  it  when  required,  they  are 
punishable  upon  indictment  with  fine  or  impriaoMnent,  er 
both.    3  Inst.  117.    8  Ed.  1  c.  0. 

When  and  tohere.']  An  arrest  without  warrant  may  be 
made  at  any  time,  even  on  a  Sunday.  And  it  may  be  made 
any  where. 

How.']  An  arrest  is  usually  made  by  laying  hands  on  the 
party  and  detaining  him.  But  if  the  oiBcer  or  other  person 
say  to  him  "  I  arrest  you,"  and  the  party  acquiesce  and  go 
with  him,  this  will  be  a  good  arrest ;  see  Runen  v.  Lueae, 
1  Car.  ^  P.  153 ;  although  it  would  be  otherwise,  if  instead 
of  submitting  he  had  escaped.  Id.  If  the  arrest  be  by  a  con- 
stable, it  is  sufficient  for  him  to  state  merely  that  he  airoatm 
theputy  in  the  Queen's  name;  llfaZe,  689;  but  a  private 
person,  it  should  seem,  if  requiml,  must  state  to  the  party 
arrested  the  cause  of  the  arrest. 

If  the  party  to  be  arreeted  be  in  a  house,  and  the  doors  be 
fastened,  then,  according  to  Hawkins,  the  doors  may  be 
broken  open  to  arrest  him  (after  first  demanding  admittance 
and  being  refused),  in  the  following  cases: — ^rst,  upon  a 
capias  on  an  indictment ;  second,  where  one,  known  to  have 
committed  treason  or  felony,  or  to  have  given  another  a  dan- 
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feroDs  troondt  is  panned  by  a  constable  or  private  penon, 
«ith  or  without  warrant ;  third,  where  ao  affray  ii  made  in  a 
hoase^  in  the  iriew  or  hotting  of  a  constable,  or  where  afirayem 
iy  to  a  faooae  and  are  imnMidiately  pvrscted  by  a  constable  ; 
feozth,  where  a  person,  UiviuUy  arrested,  escapes  and  iiies  to 
a  boose  :  in  there  seYerai  eases  the  door  of  tbe  Ihmim  may  be 
broken  open,  to  arrest  the  party  or  sappress  the  aflVay,  if  apon 
dammd  made  ibr  the  porpoee  the  parties  within  refuse  to 
open  ft.  3  Hawk,  e^  14,  m*.  1^-9.  And  the  same,  upon  a  war* 
lant  on  a  charge  or  snsiticioa  of  fcloay,  2  Hmie,  117.  So, 
arfaere  a  private  person,  without  waniint,  broke  open  the  door 
ef  a  house,  and  imprisoned  the  occupier,  to  proYent  him 
i^Qoa  murdering  his  wife,  he  was  holden  to  be  justified. 
Handeoeky,  Baker,  S  Bot,  ^  P.  8d(k  And  it  is  immaterial 
whether  it  be  the  patty's  own  house,  or  the  house  of  a  stranger, 
aaespit  that  in  the  latter  case  the  officer  is  justified  only  in  case 
the  peortY  he  seeks  be  actually  in  the  house  at  the  time.  3 
fiiOe,!!?. 

If  tte  ofiicer  or  other  person,  in  endeavouring  to  make  a 
legal  arrest,  be  resisted,  and  in  opposing  force  to  £»ree  he  happen 
to  kttl  the  party,  the  horaickle  is  justifiable;  1  Hale,  494, 
481 ;  Eoft,  318,  274 ;  and  the  officer  or  other  person  need 
not  retreat,  as  in  the  ordinary  case  of  ee  dtfmdmdo  ;  -3  HaUy 
218 ;  but  if  the  arrest  would  have  been  illegal,  the  killing 
would  amount  to  manslaoghter.  8m  FoH,  818.  So  when 
a  paztf  may  lawfully  be  arroted  for  felony,  and  he,  knowing 
the  cause,  fiies,  so  that  he  cannot  be  taken  otherwise  than 
by  killing  him,  the  constable  pursuing  him  will  be  jnstlfled  in 
killing  him ;  or  a  private  penon  will  in  like  manner  be  justi- 
fied, U  he  can  prove  that  the  deceased  was  actually  guilty  of 
alidony;  2  Hale,  118, 119.  1  EaH,  P.  C.  298,  299  ;  but 
where  the  arrest  is  for  a  misdemeanor  only,  even  a  constable 
«vill  not  be  justified  in  killing  in  pursuit ;  and  if  in  such  a 
case  he  kill  with  a  deadly  weapon,  it  will  be  murder;  if  other- 
wise, manslaughter;  2  HaU,  217.  Fott.  271 ;  and  see  B,  v. 
LemifdeH,  B.  ^  By.  228.  B,  v.  Smith,  1  Bums,  459 ;  or  if  he 
fire  at  and  wound  him,  he  may  be  indicted  for  it  as  for  a 
ftJony  under  stat.  1  Viet.  c.  85.  *  B.  v.  Dodeon,  20  Law  J. 
ifl  m.  In  apprehending  or  dispersing  rioters  alter  proclama- 
tion made,  as  mentioned  ante,  p.  25,  it  is  enacted  by  stat.  I 
G.  1,8t.  2,  c.5,8. 3,  that  if  the  persons  so  unlawfully,  riotously, 
and  tumnltuonsly  assembled,  or  any  of  them,  shall  happen  to 
be  killed  or  hurt,  by  reason  of  their  resisting  the  persomi 
endeavouring  to  disperse  or  apprehend  tliera,  the  latter  shall 
be  diseharged  and  indemnified. 

On  the  other  hand,  if  the  constable  or  any  person  acting  in 
Us  aid  be  killed  in  endeavouring  to  execute  a  magistrate's 
warrant, — if  the  warrant  be  legal  and  the  slayer  had  notice, 
eitherexpraasly  or  from  circumstances,  of  the  deceased  being  a 
constable^  and  of  the  intentof  the  arrest,  B,  v.  Qordon,  1  Eaet, 
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P,  C  860,  362.  S.  T,  Payne,  Ay.  jr  M,  978,  the  Unr  in- 
that  cttse  implies  malice,  and  the  elayer  will  be  guilty  of  mnr-' 
der.  1  ffaUy  457.  1  Bast,  P.  C  298.  And  the  same,  aa 
to  kiUlng  any  other  penon  to  whom  the  warrant  je  directed. 
But  if  the  warrant  be  bad  on  the  Ihoe  of  it,  as  being  too  gene* 
nl,  R.  y.  Hood,  Ry,  4>  Af .  281 ,  or  the  Uke,  the  killing  in  such 
a  case  will  be  manslaughter  only.  So,  if  a  constable  or  other 
person,  without  warrant,  apprehend,  or  attempt  to  apprehend 
an  offender,  in  a  case  where  by  law  he  may  do  so,  and  ba 
killed  in  so  doing,  it  will  be  murder ;  1  Soot,  P.  C.  903.  R. 
Y.  Ford,  A.  jr  RW'  329.  R.  y.  Wwdmer  ^  Palmtr,  Ry.  ^ 
M.  384.  R.  V.  Homo,  7  Car,  ^  P.  312 ;  but  if  it  happen 
in  a  case  where  he  has  no  authority  by  law  to  appi'ehend  the 
party,  the  killing  will  be  manslanghter  only.  R,  y.  Wm» 
Thompson,  Ry.  ^  M.  80.  R,  y.  Curvan,  Ry,  ^  M.  132. 
R.  y.  Curran,  3  Car.  ^  P.  397.  R.  y.  Danis,  7  Car,  ^  P, 
785.  R,  y.  Phelps  et  al.,  Car,  jr  ilf.  180.  So,  if  a  game- 
keeper or  his  assistant  bo  killed,  in  attempting  to  apprehend  a 
poacher,  if  the  arrest  would  haye  been  lawfol,  the  ofiteee  ia 
murder ;  R,  v.  Warner  et  al.^  Ry,  ^  M.  380 ;  R.  y.  Edwards 
St  al,,  3  Car.  ^  P.d90;  R.  y.  Whitkome  et  dU,  Id,  394 ;  R^ 
y.  Ball,  Ry,  ^  M.  990  ;  R,  y.  Jamss  Ball,  Id,  833;  but  if 
th^  arrest  would  haye  been  unlawful,  the  offence  would  he 
manslaughter  only ;  J?,  y.  Addis,  6  Car,  ^  P,  388.  £yen  aa 
assault  to  preyent  apprehension,  is  punishable  with  imprison- 
ment, with  or  without  hard  labour,  for  not  more  than  two 
years.  0  O.  4,  e,  31,  s,  25,  and  see  14^15  Viet,  c,  19,  a.  12. 
Or  if,  to  resist  or  prevent  lawful  apprehension,  a  man  staioot  at, 
or  attempt  to  shoot  at  the  party  attempting  to  apprehend  him, 
or  shall  stab,  cut  or  wound  him,  it  will  be  a  felony,  and  he 
will  be  liable  to  be  transported  for  life,  or  for  not  less  than 
fifteen  years,  or  to  be  imprisoned  with  or  without  hard  labour 
for  not  raoi-e  than  three  years.    1  Viet,  c  85,  s,  4. 
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Apprehension  of  the  Offender  under  a  Warrant, 

Warrant,  in  what  cases  and  hoto.'\  Where  a  charge  or 
complaint  is  made  before  a  justice  of  the  peace,  that  a  person 
who  has  committed,  or  is  suspected  to  have  committed  any 
treason,  felony,  or  indictable  miBdemeanor,  or  any  other  in^ 
dictable  ofibnce  whatsoever,  either  within  the  justice's  juris* 
diction  or  elsewhere,  is  residing  or  being,  or  is  suspected  to 
reside  or  be  within  the  limits  of  such  jurisdiction, — ^the  justice 
may  at  once  issue  his  warrant  to  apprehend  such  person,  and 
to  cause  him  to  be  brought  befoi'e  him  or  some  other  Jusdoe 
for  the  same  county,  riding,  division,  liberty,  city, borough, or 
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pkee,  to  answer  to  the  change;  11  ^  12  Vict.  c.  42, «.  1. 
This  warrant  may  be  iwued  on  a  Sunday,  as  well  as  any  other 
day.  Id.  9.  4.  It  must  be  under  the  hand  and  eeal  of  the 
jostioe  issuing  it;  and  it  may  be  directed^^ther  to  a  consta- 
ble or  other  person  by  name, — or  generally  to  the  constable  of 
the  parish  or  other  district  within  which  it  is  to  be  executed, 
withoat  naming  him, — or  to  such  constable  and  all  other  con- 
stables or  peace  officers  in  the  county  or  other  district  within 
which  th^  Justice  issuing  the  warrant  has  juri£diction,^-or 
generally  to  all  constables  or  peace  officers  within  such  county 
or  district.  Id.  ».  10. 
The  following  is  the  form  of  the 

l^fomuUiim  or  Compiamtfar  an  Indictable  Offence, 

The  information  and  complaint  of  C.  D.^of 


to  wit :      5 9  [yeoman],  taken  this day  of- 

in  the  year  ttfour  lord,  185 — ,  brfore  the  uHderei(^ted,  [one] 
of  Her  Mqjesty^e  Jtuticee  of  the  peace,  in  and  for  the  eaid 
fconnty]  of ,  who  eaith  that  [ice,  stating  the  offence]. 

Stoom  btfore  [me]  the  day  and  year  first  brfore  men^ 
turned,  at .  J,  S. 

This  information  is  required  to  be  on  oath,  where  it  is  in- 
tended to  issue  a  warrant  in  the  first  instance.  1 1  jr  12  Vict, 
e.  42,  s.  8. 

The  following  is  the  form  of  the 

Warrant  to  apprehend  the  Offender. 

To  the  conetable  of ,  and  to  all  other  peace  qfficere 

m  the  eaid  [connty]  of . 

Whereas,  A.  B.,  [labourer]  hath  thie  day  been  charged 
upon  oath  brfore  the  undersigned,  [one]  of  Her  Majesty^e 

justices  of  the  peace  m  and  for  the  eaid  county  of ,  for 

thai  he,  on ,  at ,  did  [&c.,  stating  shortly  the  offence] : 

These  are  therefore  to  command  you,  in  Her  Mqje$iy*e 
name,  forthwith  to  apprehend  the  eaid  A.  B,,  and  to  bring 
him  btfore  [me],  or  some  other  of  Her  Mqjesty*e  justices  of 
the  peace  in  and  for  the  eaid  [county],  to  answer  unto  the 
eaid  charge,  and  to  be  further  dealt  with  according  to  laic. 

Oioen  under  my  hand  and  eeal,  this day  of ,  in 

the  year  of  our  Lord ,  at ,  in  the  [eounty]  qforeeaid. 

J,  S.      [L.8.] 

Or  summons  and  warrant.']  The  justice,  however,  instead 
of  issuing  a  warrant  in  the  first  instance,  may,  if  he  think  fit, 
issoe  a  summons ;  and  if  that  be  disobeyed,  he  may  then  issue 
his  warrant.    11  £*  12  Vict.  c.  42,  es.  1,  0.    In  the  case  of  a 
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tmnmoiis.  it  b  not  neeeiMiy  tliat  the  loibniaitloo  aluMild  be 
upon  octtt ;  it  need  not  even  be  in  writing.    Id. «.  8. 
Tbe  following  is  the  ibnn  of  a 


Summons  to  a  Peroon  charged  with  an  Indictable  Offence, 

To  A,  B,,  of 9  [labonrep.] 

WkeroM  uou  have  this  day  been  charffedbrfore  the  under  * 
eigned,  [one]  of  Her  Me^jeety^e  Juetieee  of  the  peace  in  and 

for  the  eaid  [county]  of ,  for  that  you,  on ,  at , 

[Ac.,  stating  ebortly  tbe  olfence] :  Theee  are  therrfore  to 
command  you,  in  Her  Mqjeety'e  name,  to  be  and  appeetr 

brfore  me  on  — -,  at &  clock  in  the  forenoon,  at  — — , 

or  brfore  eueh  other  justice  or  juetieee  qf  the  peace  for  the 
same  [county]  ae  may  then  be  there,  to  answer  to  the  said 
charge,  and  to  be  further  dealt  with  according  to  law^ 
Herein  fail  not, 

Qiven  under  my  hand  and  seal,  this day  qf ,  in 

the  year  qf  our  Lord ,  at ,  in  the  [county]  afore* 

said, 

J,  S,     [L.8.] 

This  tnmmooB,  it  will  be  perceived,  is  directed  to  the  puty 
himself,  who  is  charged  by  the  raformatioo.  It  must  be  served 
by  a  constable  or  other  peace  officer,  either  by  delivering  it  to 
the  party  persoDally,  or,  if  he  cannot  conveniently  be  met  with, 
by  leaving  it  with  some  person  for  him  at  his  last  or  most 
usual  place  of  abode.     11^12  Viet,  c,  42,  s.  9. 

If  the  party  faU  to  attend  at  the  time  and  place  mentioned 
in  the  summons,  then,  upon  oath  made  r>f  the  service  of 
the  summons,  the  justice  may  i^8ue  his  warrant;  II  ^  12 
Vict,  c.  42, «.  9 ;  or  if  he  see  any  necessity  for  it,  as  if  he  be 
informed  that  the  party  is  likely  to  abscond,  or  the  like,  he 
may  issue  hi»  warrant  before  the  day  of  attendance  mentioned ' 
in  the  summons.    Id.  s.  I. 

The  following  is  the  form  of  the 


Warrant  where  the  Summons  is  disobeyed. 

To  the  constable  of ,  and  to  all  other  peace  officers 

in  the  said  [county]  of . 

Whereas  on  the last  past,  A.  B.,  of ,  [labourer,] 

was  charged  brfore  the  undersigned,  [one j  of  Her  Majesty* s 

justices  of  the  peace  in  and  for  the  said  [county]  of , 

for  that  [ire,  as  in  the  summons]  :   And  whereas  [1]  then 
issued  [my]  summons  to  the  said  A.  B., 'Commanding  him, 
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m  B§r  Mnjut^9  mams,  tp  he  and  appear  b^ere  [me]  am 

,  at a'ekfek  in  the  forenoon,  at  — -,  or  hrfore  euek 

ether  Justice  or  jueticee  cf  the  peace  for  the  same  [county] 
ee  might  then  be  there,  to  answer  to  the  said  charge,  and  to 
be  further  dealt  with  according  to  law :  and  whereas  the 
taULA.  B.  hath  neglected  to  be  or  appear  at  the  tune  and 
plate  appointed  in  and  by  the  said  summons,  although  it 
hath  now  been  proved  to  me  upon  oath  that  the  summons 
was  duly  served  upon  the  said  A.  B,:  These  are  therefore 
to  command  you,  in  Her  Majesty's  name,  forthwith  to  ap^ 
prehend  the  said  A.  B.,  and  to  bring  him  brfore  me,  or  same 
ether  ef  Her  Majesty's  Justices  ^  the  peace  in  and  for  the 
said  [county],  to  answer  to  the  said  charge,  and  to  be  further 
dealt  with  according  to  law. 

Given  under  my  hand  and  seal,  this day  qf         ,  in 

the  year  of  our  Zord ,  at ,  in  the  county  aforesaid, 

J.  S.      [L.8.] 

Warranty  how  and  where  executed,']  The  arrest,  as  we 
bare  already  seen,  is  usually  made  by  actually  laying  hands 
on  the  party,  and  ^detaining  him.  But  if  the  officer  or  other 
person  say  to  him  ^  I  arrest  you,"  and  the  party  acquiesce 
and  go  with  him,  this  wUl  be  a  good  arrest ;  see  Russen  v. 
Lueae,  1  Car,  ^  P.  158 ;  although  it  would  be  otherwise,  if, 
instead  of  snbmittiog,  he  had  escaped;  Id,;  and  merely 
showing  him  the  warrant,  and  his  then  voluntarily  accom- 
panying the  officer  to  a  magistrate,  would  not  be  in  law  an 
arreit.  Arrowsmith  r.  Le  Mesurier,  2  New  Hep,  211.  If 
the  party  arrested  denund  to  see  the  warrant,  the  constable,  if 
be  be  a  known  officer,  and  acting  within  his  precinct,  is  not 
hi  strictness  bound  to  ahow  it  to  him;  but  otherwise,  where 
the  arrest  is  by  a  constable  out  of  his  precinct,  or  by  a  private 
psnoo ;  2  Hawk,  c.  13,  «.  28 ;  and  where  the  arrest  is  witli- 
oat  warrant,  it  is  sufficient  for  a  constable  to  state  merely  that 
bs  arrests  the  party  in  the  Queen's  name ;  1  Hale,  580 ; 
bat  a  private  person,  if  required,  must,  it  should  seem,  state 
to  the  party  the  cause  of  tlte  arrest.  As  to  breaking  open 
doors,  for  the  purpose  of  making  an  arrest,  see  ante,  p.  28 ; 
and  Hs  to  the  death  of,  or  injury  to,  either  party, — the  party 
arresting  or  arrested, — in  the  endeavour  to  make  or  avoid  the 
*'re8t,  see  ante,  p.  ^. 

If  the  person  against  whom  the  warrant  has  issued,  be  not 
'  foand  within  the  jurisdiction  of  the  justice  who  issued  it,  or  if 
be  shall  escape,  go  into,  reside,  or  be,  or  be  supposed  or  sub- 
P^<^ted  to  be  in  any  plaee  in  England  or  Wales,  the  constable, 
on  taking  the  warrant  to  any  justice  of  the  peace  there,  and 
making  oath  as  to  the  handwriting  of  the  justice  to  the  war^ 
Tsnt,  the  justice  to  whom  he  shall  present  it,  will  back  the 
warrant,  that  is,  he  will  indorse  on  it  an  authority  for  the 
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constable  und  all  other  peace  oAcen  to  execate  the  ynanoA 
within  his  jurisdiction.    11  ^  12  Vict.  c.  48,  s.  11. 
The  following  may  be  the  form  of  the 

Indorsement  in  Backing  a  Warrant. 

>  Whereas  proof  upon  oath  hath  this  day  been  made 

to  wit.  S  before  me,  one  of  Her  Mt^esty*s  jMStiees  of  the 

peace  for  the  said  county  of ,  that  the  name  of  J.  &,  to 

the  toithin  uxtrrant  subscribed f  is  of  the  handutritinff  of  the 
justice  of  the  peace  within  mentioned :  I  do  therefore  hereby 
authorize  W.  T.,  who  bringeth  to  me  this  warrant,  and  aU 
other  persons  to  whom  this  warrant  was  originally  dxrectedy 
or  by  whom  it  may  lawfully  be  executed,  and  also  all  other  eon" 

stables  and  other  peace  officers  of  the  said  [county]  of , 

to  execute  the  same  within  the  said  last^mentioned  county  ; 

[and  the  Justice,  if  he  think  fit,  may  add] and  to  bring 

the  said  A.  B,,  \f  apprehended  within  the  said  county,  brfore 
vie,  or  some  other  justice  or  justices  of  the  peace  of  the  same 
county,  to  be  dealt  with  according  to  law. 

Oiven  under  my  hand,  this day  of ,  185 — . 

J.Xr. 

In  like  manner,  English  warrants  may  be  backed  in  Ireland, 
11  ^  12  Vict.  c.  42,  s.  12,  or  Scotland,  Id.  s.  14,  or  the  Isle  of 
Man,  Id.  s.  13,  or  in  the  Islands  of  Guernsey,  Jersey,  Aldemey, 
or  Sark.    Id.  s.  13,  and  14  $*  15  Vk't.  c.  55,  s.  18. 

In  the  case  of  a  search  wariimt,  the  warrant,  after  directing 
the  constable  to  search  for  the  goods  in  the  dwelling-house^ 
Sec,  of  A.  B.,  orders  him  that  if  the  same  or  any  part  thereof 
be  found  upon  such  search,  to  bring  the  goods  so  found,  as  also 
the  body  of  the  said  A.  B.,  before  the  justice  issuing  the  war^ 
rant,  or  some  other  justice  or  Justices  of  the  peace  for  tibe  county, 
to  be  disposed  of  and  dealt  with  according  to  law.  See  2 
Arch.  J.  P.  445, 446.  Accordingly,  if  the  constable  find  the 
goods,  he  arrests  the  party  as  directed. 

When  the  party  is  arrested,  the  constable  should  take  him 
before  a  justice  of  the  peace,  as  soon  as  it  is  possible  for  him 
to  do  so,  see  Wright  $•  Court,  4  B.  ^  C.  596,  and  in  the 
mean  time  he  should  keep  or  lodge  him  in  safe  custody.  2 
Hale,  120.  And  the  same,  where  the  arrest  is  by  a  private  per- 
son under  a  warrant.  But  if  the  arrest  be  by  a  private  person 
without  warrant,  he  may  deliver  the  party  to  a  constable,  or  ' 
he  may  take  him  before  a  justice  of  the  peace.  1  Hale,  589. 
And  the  party  arrested  should  not  he  treated  with  any  unneces- 
sary harshness,  beyond  what  is  actually  necessary  for  his  safe 
custody ;  and  therefore  it  has  been  holden,  that  a  constable  has 
no  right  to  handcuff  a  person  whom  he  haA  apprehended  on  a 
suspicion  of  folony,  unless  he  have  attempted  to  escape,  or  it 
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be  nrnxmary  to  prerent  him  from  eacaping.  Wright  v.  Courts 
tupra. 

Warrant  for  offences  at  sea  or  abroadJ]  In  all  cases  of  in- 
dictable crimes  or  ofibnces  of  any  kind  or  nature  whatsoever, 
committed  on  the  high  seas,  or  in  any  creek,  haven  .or  other  place 
in  which  the  Admiralty  of  England  have  or  claim  to  have  ju- 
iiadictioD, — aad  in  all  cases  of  crimes  or  offences  committed 
eo  land  b^ond  the  seas,  for  which  an  indictment  may  legally 
he  preferred  in  any  place  witliin  England  or  Wales,*' any  one  or 
more  of  ElerMajwty's  jostioes  of  the  peace  for  the  county,  &c.. 
In  which  the  offender  shall  reside  or  he,  or  shall  be  6uppo2>ed  or 
suspected  to  reside  or  be,  may  issue  a  warrant  to  appi-ehend 
ikim.  11  ^  12  Viet.  c.  42,  s,  2.  The  wan-ant  is  the  same  as 
the  ibnn,  ait/«,  p.  81,  except  that  in  describing  an  offence 
apon  the  hifirfa  seas,  the  warrant  states  it  to  have  been  committed 
^  on  the  high  seaSy  out  of  the  body  of  any  county  of  thlit 
realm,  and  within  the  jurisdiction  of  the  Admiralty  of 
-England ;"  znA  in  describing  an  offence  committed  abroad, 
kv  which  the  ofienders  may  be  indicted  in  this  country,  the 
warrant  states  it  to  have  been  committed  '*  on  land  out  qf  the 

United  Kingdom,  to  text,  at ,tn  the  kingdom  of ,"  or 

at ,  in  the  Jiast  Indies,**  or  "  in  the  island  of ,  in 

the  West  Indies"  as  the  case  may  be.    Id.  sched.  E.    The 
warrant  is  executed  as  in  ordinary  cases. 


SECTION    III. 

The  JExaminatum  and  Commitment ,  ^c. 

1-  In  eases  where  the  arrest  is  in  the  same  county,  ^c, 
where  the  qffence  was  committed. 

Taking  the  depositions.^  By  stat.ll  &  12  Vict.  c.  42,s.  17, 
in  all  cases  where  any  person  shall  appear  or  be  brought 
Mxe  any  justice  of  the  peace,  charged  with  any  indlciable 
^>focn,  whether  committed  in  England  or  Wales,  or  upon  the 
high  seas,  or  on  laud  beyond  the  sea,  or  whether  such  person 
appear  voluntarily  upon  summons,  or  have  been  apprehended 
with  or  without  warrant,  or  be  in  custody  for  the  same  or  any 
other  offence, — such  justice,  before  he  shall  commit  such 
aecttied  person  for  trial,  or  before  he  shall  admit  him  to  bail, 
shall,  in  the  presence  of  such  accused  person  (who  shall  be  at 
liberty  to  put  questions  to  any  witness  produced  against  him), 
^^  the  statement  on  oath  or  affirmation  of  those  who  shall 
^ow  the  facts  and  circumstances  of  the  case,  and  shall  put 
^  same  into  writing ;  and  such  depositions  shall  be  read 
over  to  and  signed  by  the  witness,  and  shall  be  signed  also  by 
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the  jiutio0;  «Dd  before  eech  witnev  is  examined,  flie  j 
■hell  admiDieter  to  him  the  usual  oath  or  afikrmatioiu 
The  following  may  be  the  form  of  the 


BepoiUiomM, 

iThe  sttamination  of  C.  D.  qf [former]  and 
E,  F.  of [hibourer],  taken  on  [oath]  this 

dap  qf ,  in  the  year  of  our  Lord ,  at ,  in  the 

[coanty]  aforeeaii,  hrfore  the  undereigned^  [one]  of  Her 
Mt^jeetjfe  Justices  of  the  peace  for  the  said  [county],  in  the 
presence  and  hearing  of  it.  B,,  who  is  charged  this  dajf 

before  [me], /or  that  he  the  sand  A,B.on ,  at [&c. 

describing  the  offence  as  in  a  warrant  of  commitment]. 

This  deponent  C.  JD.,  on  his  [oath],  saith  asfolUnos:  [&e. 
stating  the  deposition  of  the  witness  as  nearly  as  poesible  in 
the  words  he  uses.  When  his  deposition  is  complete  let  him 
•ign  it]. 

And  this  deponent  E,  F.,  upon  his  oath,  saith  as  foUowSf 
[&c.] 

The  above  depositions  of  C.  2>.  and  E,  F.  were  taken  and 

[sworn]  hitfore  me  at ^  on  the  day  and  year  first  above 

mentioned, 

J.S. 

Eemand,']  If,  from  the  absence  of  witnesses,  or  from  any 
other  reasonable  cause,  it  shall  become  nece8Bai7  or  advisable 
to  defer  the  examination  or  further  examination  of  the  wit- 
nesses for  any  time,  the  justice  before  whom  the  accused  shall 
appear  or  be  brought,  may  by  his  warrant,  from  time  to  time 
remand  tlie  party  accused  for  such  time  as  by  soch  justice  in 
his  discretion  shall  be  deemed  reasonable,  not  exceeding  eight 
elear  days,  to  the  common  gaol  or  house  of  correction,  or  other 
prison,  lock-up  house  or  place  of  security  in  the  county,  riding, 
diyiaion,  liberty,  city,  borough,  or  place  for  which  such  justice 
shall  then  be  acting ;  or  if  the  remand  be  for  a  time  not  ex- 
ceeding three  clear  days,  it  shall  be  lawful  for  the  justice  ver- 
bally to  order  the  constable  or  other  person  in  whose  custody 
such  party  accused  may  then  be,  or  any  other  constable  or 
person  to  be  named  by  the  said  justice  in  that  behalf,  to  con- 
tinue or  keep  such  party  accufied  in  his  custody,  and  to  bring 
him  before  the  same  or  such  other  justice  or  justices  as  shall 
be  there  acting  at  the  time  appointed  for  continuing  such  ex- 
amination: it  is  provided,  however,  tliat  the  justice  may 
order  the  accused  to  be  brought  before  him  at  any  time 
before  the  expiration  of  the  time  for  which  such  accused  party 
shall  be  so  remanded,  and  the  gaoler  or  officer  in  whose  cus- 
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tody  he  ehflll  then  be,  shaH  duly  obey  eneh  order.     11^13 
Firf.  c.  43,*.31. 
The  foUowiiig  may  be  the  form  of  the 


Warrant  remanding  a  PrUoner. 

To  the  constabieqf'—-^  and  to  the  [keeper  of  the  hoase 

of  correction]  at ,  in  the  said  [county]   of  — . 

Whereas  A.  B.  teas  this  day  charged  brfare  the  under^ 
siffnedf  [one]  of  Her  Mu^esty^e  justices  of  the  peace  in  and 

for  the  said  [county]  of ,  fer  that  [&c.,  as  in  the  wwnmt 

to  apprehend];  and  it  appears  to  me  to  be  necessary  to  r«- 
nmsnd  the  said  A,  B.:  These  are  therefore  to  command  yeu 
the  said  canstaHe,  in  Her  Mqjesty^s  name,  forthwith  to  con" 

vey  the  said  A.  B.to  the  [house  of  correction]  at ,  in  the 

setid  [county],  and  there  to  deliver  him  to  the  keeper  thereof, 
together  with  this  precept ;  and  I  hereby  command  you  the 
stkd  keeper  to  receive  the  said  A,  B,  into  your  custody  in  the 
said  house  of  correction,  and  there  safely  keep  him  untU  the 

day  of instant,  when  I  hereby  command  you  to 

have  him  at ,  at o'clock  in  the  forenoon  of  the  same 

day,  before  me  or  b^ore  sfich  other  Justice  or  Justices  of  the 
peace  for  the  said  [county]  as  may  tfun  be  there,  to  answer 
further  to  the  said  charge,  and  to  be  further  dealt  with  ac 
cording  to  law,  unless  you  shall  be  othenoise  ordered  in  the 
meantime. 

Given  under  my  ?iand  and  seal,  this day  of ,  in 

the  year  of  our  Lord ,  at ,  in  the  [county]  qforesaid, 

J,  S,  [L.8.] 

Or,  instead  of  detaining  the  accused  party  in  custody  during 
the  period  for  which  he  shall  be  so  remanded,  any  one  justice 
of  the  peace  before  whom  such  aocosed  party  shall  so  appear 
or  be  brought  as  aforesaid  may  discharge  him,  npon  his  enter- 
ing into  a  recogrnizance,  with  or  without  a  surety  or  sureties, 
at  the  discretion  of  such  justice,  conditioned  for  his  appear- 
ance at  the  time  and  place  appointed  for  the  continuance  of 
such  examination ;  and  if  such  accused  party  shall  not  after- 
wards appear  at  the  time  and  place  mentioned  in  such  recog- 
nizance, then  the  said  justice,  or  any  other  justice  of  the  peace 
who  may  then  and  there  be  present,  upon  certifying  on  the 
back  of  the  recognizance  the  non-appearance  of  such  accused 
party,  may  transmit  such  recognizance  to  the  clerk  of  the 
peace  of  the  county,  riding,  division,  liberty,  city,  boroagb,  or 
place  within  which  such  recognizance  shall  have  been  taken, 
to  be  proceeded  upon  in  like  manner  as  other  recognizances, 
and  such  certificate  shall  be  deemed  sufficient  prima  facie 
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eyidenoe  of  sucih  non-appeuanoe  of  the  said  aoeaied  party.  11 
The  following  may  be  the  fonn  of  the 


Beeoffnizanen. 

Be  it  rememberedf  that  on  the day  t^ ,  in  the 

year  of  our  Lord ,  A,  B.  of ,  [labourw],  X.  AT., 

of ,  [lafrooer],  and  N,  O.,  qf ,  [butcher],  pereonally 

catne  before  me,  [ona]  cfHer  Majesty's  justicee  qf  the  peace 
for  the  mid  [county],  and  seoerally  acknowledged  themselves 
to  owe  to  our  lady  the  Queen  the  several  sums  following : 

that  is  to  say,  the  said  A.  B.y  the  sum  of ,  and  the  said 

L.  M.f  and  N,  O.^  the  sum  of eachy  qf  good  and  lawful 

money  of  Great  Britain^  to  be  made  and  levied  of  their  MO0- 
ral  goods  and  chattels f  lands  and  tenements  respectively, .  to 
the  use  of  our  said  lady  the  Queen,  her  heirs  and  succes^ 
sors,  if  he  the  said  A .  B,  fail  in  the  eondition  indorsed. 

Taken  and  acknotcledgedy  the  day  and  year  first  above 

mentioned,  at ,  brfore  me, 

J.  S. 


Condition. 

The  condition  of  the  tcithin-icritten  recognizance  is  such. 
That  whereas  the  toithin'^bounden  A.  B,,  was  this  day  [or 

on last  past]  charged  brfore  me,  for  that  [&c.,  as  in  the 

warrant]  :  And  whereas  the  examination  of  the  witnesses  for 

the  prosecution  in  this  behalf  is  adjourned  until  the 

day  of  instant;  iftherrfore  the  said  A.  B.  shall  ap" 

pear  brfore  me  on  the  said day  of instant,  at 

o'clock  in  the  forenoon,  or  before  such  other  Justice  or  Justices 
-of  the  peace  for  the  said  [county]  «*  may  then  be  there,  to 
answer  [further]  to  the  said  charge,  and  to  be  further  dealt 
•with  according  to  law,  then  the  said  recognizance  to  be  void, 
or  else  to  stand  in  full  force  and  virtue. 


Notice  of  such  Recognizance  to  be  given  to  the  Accused  and 

his  Sureties. 

Take  notice,  that  you,  A.  B.,  of ,  are  bound  in  the 

sum  of ,  and  your  sureties  L.  M.  and  N.  O.,  in  the 

sum  of each,  that  you,  A.  B.,  appear  brfore  me  J.  S., 

one  of  Her  Majesty's  Justices  of  the  peace  for  the  [county] 

of  ,  on  the  €lay  of instant,  at 

o'clock  in  the  forenoon,  at ,  or  before  such  other  Justice 
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or  JutHcM  of  ike  peace  for  the  same  [ooanty]  as  nuty  then 
be  there,  to  answer  fttrther  to  the  charge  made  against  you 
by  C.  J).,  and  to  be  further  dealt  toith  according  to  law ; 
emd  %mless  you  A.  B,,  personally  appear  aceordmgly,  the 
reoogmzanees  entered  into  by  yourself  and  sureties  will  be 
forthwith  lecied  on  you  and  them,    bated  this  — ^  day  of 

,  186—. 

J.S. 

Certificate  of  Non'oppearance  to  2^0  endorsed  on  the 

Beeogmvuince, 

I  hertby  certify ,  that  the  said  A.  B,  hath  not  appeared 
at  the  time  and  place  in  the  above  condition  mentioned^  but 
therein  hath  made  default ;  by  reason  whereof  the  within- 
written  recognizance,  is  forjfeited. 

J,  S. 


Summons  qf  Witness. 

By  Stat.  11  k,  12  Vict.  c.  4S,  b.  16,  if  it  sliall  be  made  to 
appear  to  any  justice  of  the  peace,  by  the  oath  or  affirmation 
of  any  credible  person,  that  any  person  within  the  jurisdiction 
of  such  justice  is  likely  to  give  material  evidence  for  the  pro- 
secution, and  will  not  voluntarily  appeal*  for  the  purpose  of 
being  escamined  as  a  witness  at  the  time  and  place  apx)ointed 
for  the  examination  o^  the  witnesses  against  the  accused, — 
such  justice  may  and  is  hereby  required  to  issue  his  summons 
to  such  person,  under  his  hand  and  seal,  requiring  him  to  be 
and  appear  at  a  time  and  place  mentioned  in  such  summons 
before  the  said  justice,  or  before  such  other  justice  or  Justices 
of  the  peaee  for  the  same  county,  &c.,  as  shall  then  be  there, 
to  testify  what  he  shall  know  concerning  the  charge  made 
against  such  accused  party ;  and  if  any  person  so  summoned 
shall  neglect  or  refuse  to  appear  at  the  time  and  place  ap- 
pointed by  the  said  summons,  and  no  just  excuse  shall  be 
offered  for  such  neglect  or  refusal,  then  (after  proof  upon  oath 
or  affirmation  of  such  summons  having  been  served  upon  such 
person,  either  personally  or  by  leaving  the  same  for  him  with 
mnne  person  at  his  last  or  most  usual  place  of  abode,)  it  shall 
be  lawful  for  the  justice  or  justices  before  whom  su<;h  person 
iihould  have  appeared  to  issue  a  warrant  under  his  or  their 
hands  and  seals  to  bring  and  have  such  person  at  a  time  and 
place  to  be  therein  mentioned  before  the  justice  who  issued 
the  said  summons,  or  before  such  other  justice  or  justices  of 
the  peace  for  the  same  county,  &c.,  as  shall  then  be  there,  to 
testify  as  afbresaid,  and  which  said  warrant  may,  if  necessary. 
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be  backed  as  herein-before  to  mentloiMd,  in  order  to  its  beings 
executed  out  of  the  JmiMlictioii  of  tbe  Justice  who  shall  have 
issued  the  same  ;  or,  if  such  Justice  shall  be  satis6ed  by  evi* 
dence  upon  oath  or  affirmation,  that  it  is  probable  that  such 
person  will  not  attend  to  Q^ve  evidence  without  being  com- 
pelled so  to  do,  then,  instead  of  issuing  such  summooa,  It 
shall  be  lawful  for  him  to  issue  his  warrant  in  the  first  Instance, 
and  which,  if  necessary,  may  be  backed  as  aforesaid. 
The  following  is  the  form  of  the 


Sumtnans, 

To  E,  F.,  qf ,  [labourer]. 

Whereas  information  hath  been  laid  brfore  the  undereignedy 
[one]  qf  Her  Mqjeety*ejueticee  of  the  peace  in  and  for  the 

eaid  [county]  of ,  that  A,  B.  [&cu,  as  in  the  summons 

or  warrant  afrainst  the  accused],  and  it  hath  been  made  to 
appear  to  me  upon  [oath]  that  you  are  likely  to  give  material 
evidence  for  the  [prosecution]  :  Theee  are  therrfore  to  require 

you  to  be  and  to  appeUr  before  me,  on nerf ,  at 

o'clock  in  theforenoonj  at ,  or  brfore  eueh  other  Justice 

or  justices  of  the  peace  for  the  same  county  as  may  then  be 
therCf  to  testify  what  you  ehall  ktuno  concerning  the  said 
charge  so  made  against  the  eaid  A,  B,  as  (rforesaid.  Herein 
fail  not. 

Given  under  my  hand  and  seal,  thii day  of ,  in 

the  year  of  our  Lord ,  at ,  in  the  [county]  4rforesai4L 

J,  S,     [L.S.] 


Warrant  where  a  Witness  has  not  obeyed  a  Summons, 

To  the  constable  of ,  and  to  all  other  peace  qfflcere 

in  the  said  [county]  of . 

Whereas  information  having  been  laid  brfore  the  umler-* 
eignedy  [one]  of  Her  Majesty's  justices  rf  the  peace  in  and 

for  the  said  [county]  of ,  that  A,  B,  [&c.,  as  in  the 

summons] }  and  it  having  ^been  made  to  appear  to  [me] 

upon  oath  that  E.  F,  rf ,  [labourer]  was  likely  to  give 

material  evidence  for  the  prosecution,  I  did  duly  issue  my 
summons  to  the  said  E,  F,,  requiring  him  to  be  and  appear 

before  me,  on ,  at ,  or  brfore  such  other  justice  or 

justices  of  the  peace  for  the  same  county  as  might  then  be 
tlure,  to  testify  what  he  should  know  respecting  the  said 
cfuirge  so  made  against  the  said  A.  B,  as  aforesaid:  and 
whereas  proof  hath  this  day  been  made  before  me  upon  oath 
of  such  summons  having  been  duly  served  upon  the  said  E,  F. : 
and  whereae  the  said  E,  F,  hath  neglected  to  appear  at  the 
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time  and  place  appointed  hy  the  iOid  muhmom^  and  nojvst 
exeuwe  has  been  offered  far  such  neglect :  theee  are  therrfore 
to  eommandyou  to  bring  and  have  theeaid  JS.  F,f  brfbremeon 

,  at &cloek  in  theforenoony  at ,  or  btfore  such 

ether  justice  orjusticee  of  the  peace  for  the  same  [county] 
as  may  then  be  there,  to  testify  tehat  he  shall  knote  eon^ 
eeming  the  said  charge  so  made  against  the  said  A .  B.,  as 
aforesaid. 

Given  under  my  hand  and  seal,  this day  of  -^-^ ,  in 

the  year  of  our  Lord ,  at  — ,  in  the  [county]  afore* 

end,  J»  S*    [L.8.] 


Warrant  for  a  Witness  in  the  first  instance. 

To  the  constable  of^-^,  and  to  all  other  peaee  officers 
in  the  said  [county]  <jf -— . 

Whereas  information  hath  been  laid  brfore  the  undersigned, 
[one]  of  Her  Mqjeety^s  fustices  of  the  peace  in  and  for  the 

said  [county]  of ,  tJiat  [&c.,  as  in  summons]  ;  and  it 

having  been  made  to  appear  to  [me]  upon  oath  that  E,  F., 
of  ■■  ,  [labourer]  is  likely  to  give  material  evidence  for  the 
prosecution,  and  that  it  is  prdable  that  the  said  E,  F,  will 
not  attend  to  f,ive  evidence  without  being  compelled  so  to  do : 
theee  are  therrfore  to  command  you  to  bring  and  have  the  said 

E,  F,  before  me  on ,  at o'clock  in  the  forenoon,  at 

,  or  befon  such  other  Justice  or  Justices  of  the  peace  for 

the  same  [county]  as  may  then  be  there,  to  testify  what  he 
shall  know  concerning  the  said  charge  so  made  against  the 
said  A.  B.  as  aforesaid. 

Given  under  my  hand  and  seal,  this day  of ,  in 

the  year  of  our  Lord ,at ,in  the  [county]  aforC' 

said,  J,  S.        [l.  8.] 

If  on  the  appearance  of  such  person  so  summoned  before 
the  said  last- mentioned  Justice  or  justices,  either  in  obedience 
to  the  said  summons^  or  upon  being  brought  before  him  or 
them  by  virtue  of  the  said  warrant,  such  person  shall  refuse 
to  be  examined  ui)on  oath  or  affirmation  concerning  the 
premises,  or  shall  refuse  to  take  such  oath  or  affirmation,  or, 
haTing  taken  such  oath  or  affirmation,  shall  refuse  to  answer 
such  questions  concerning  the  premises  as  shall  then  be  put  to 
him,  without  offering  any  just  excuse  for  such  refusal,  any 
JDStioe  of  the  peace  then  present,  and  having  there  jurisdiction, 
may  by  warrant  under  his  hand  and  seal  commit  the  person  so 
refosing  to  the  common  gaol  or  house  of  correction  for  the 
coanty,  riding,  division,  liberty,  city,  borough,  or  place  where 
such  person  so  refusing  shall  then  be,  there  to  remain  and  be 
imprisoned  for  any  time  not  exceeding  seven  days,  unless  he 
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ihall  in  the  mean  time  coneent  to  be  examined  and  to  answev 
ooncerning  the  premises.    1 1  ^  12  Vict,  c,  43, «.  16. 
The  following  may  be  the  form  of  the 


Warrant  of  CcmmUmeni  qf  a  Witness  far  refuting  to  bs 

noam  or  to  give  Evidence, 

To  the  eonetahle  ^  — ^,  and  to  the  heifer  of  the  [house 
of  correction]  at  — ,  in  the  said  [county]  of . 

Whereas  A,  B.  was  lately  charged  brfore  the  undersigned^ 
[one]  of  Her  Majesty's  Justices  of  the  peace  in  and  for  the 

said  [county]  qf ffor  that  [&c,,  as  in  the  summons]  ; 

and  it  having  been  made  to  appear  to  [me]  upon  oath  that 

JS.  F.,  of ,  was  likely  to  give  material  evidence  for  the 

prosecution,,  I  duty  issued  my  summons  to  the  said  JB.  F.y 

requiring  him  to  be  and  appear  brfore  me,  on  — —,  at ,  or 

bqfore  such  othier  justice  or  Justices  qf  the  peace  as  should  then 
be  there,  to  testify  what  he  should  know  concerning  the  said 
diarge  so  made  against  the  said  A .  S,,  as  aforesaid;  and  the 
said  S.  F,  note  appearing  bqfore  me  [or  being  brought  bqfore  me 
by  virtue  qf  a  warrant  in  that  beha(f,  to  testify  <^  aforesaid']  ^ 
and  being  required  to  make  oath  or  afHrmation  as  a  witness 
in  that  behalf,  hath  now  refused  so  to  do  [or  being  duly 
sworn  as  a  witness  doth  new  refuse  to  answer  certain  ques* 
tions  concerning  the  premises  which  are  here  put  to  him}, 
without  qffering  any  Just  excuse  for  such  his  rtfusal :  these 
are  therqfore  to  command  you  the  said  constable  to  take  the 
eaid  £,  F.,  and  him  Si{fely  convey  to  the  [house  of  correction] 

at ,  in  the  county  eforesaid,  and  there  deliver  him  to 

the  said  keeper  thereof,  together  with  this  precept ;  and  I  do 
hereiby  command  you  the  said  keeper  qf  the  said  [house  of 
correction]  to  receive  the  said  JE,  F,  into  your  custody  in  the 
said  [house  of  correction] ,  and  him  there  safely  keep  for  the 

space  qf days  for  his  said  contempt,  unless  he  shall  in 

the  meantime  consent  to  be  examined  and  to  answer  con* 
eerning  tfie  premises ;  and  for  your  so  doing  this  shall  be 
your  stifficient  toarrant. 

Given  under  my  hand  and  seal,  this day  of ,  in 

the  year  qfour  Lord ,  at ,  in  the  [county]  /{foresaid. 

J.  S.     [L.8.] 

Dqfence.']  After  the  examinations  of  the  witnesses  on  the 
part  of  the  proeecntion  haye  been  completed,  the  justice  of  the 
peace,  or  one  of  the  justices,  by  or  before  whom  such  exami- 
nation shall  have  been  so  completed,  shall  read  or  cause  to  be 
read  to  the  accused  the  depositions  taken  against  him,  and 
shall  say  to  him  these  woids,  or  words  to  the  like  effect : 
"  Having  heard  the  evidence,  do  you  wish  to  say  anything  in 
answer  to  the  charge  ?   you  are  not  obliged  to  say  anything 
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yoa  dedra  to  do  so,  bat  whatever  yon  Bay  will  be  taken- 
down  in  writing,  and  may  be  given  in  evidenee  against  yoa 
apon  yoor  trial  ',*'  and  whatever  the  prisoner  shall  then  say 
in  anBwar  thereto,  shall  be  taken  down  in  writing,  and  read 
over  to  him,  and  shall  be  signed  by  the  said  justice  or  justices, 
and  kept  with  the  depositions  of  the  witnedses,  and  shall  be 
tranmiitted  with  them  as  herein-after  mentioned  ;  and  after- 
wards upon  the  trial  cft  the  said  accused  penon,  the  same  may, 
if  neoeesary,  be  given  in  evidence  against  him,  without  further 
proof  thereof,  unless  it  shall  be  proved  that  the  justice  or  jos- 
tieaa  purporting  to  tign  the  same  did  not  in  fact  sign  the  same. 
II  ^  12  Fw^.  r.  43,  «.  18. 

Whatever  the  prisoner  says  after  being  thus  cautioned,  if  it 
ba  taken  down  and  transmitted  with  the  depositions,  may  be 
read  against  the  prisoner  at  the  trial,  without  further  proof. 
A.  ▼.  Satuamef  10  Law  J.  143  m. 

The  following  is  the  form  of  taking  down 


] 
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:  A,  B,  et€mtUt  charged  before  ths  undereigned,  [one 

qf  Her  Majesty's  Jtutices  of  the  peace  in  and  for  the  [county 

aforesaid,  this day  of ,  in  the  year  qf  our  Lord 

ffor  that  he  the  said  A,B.  on ,  at ,  [&c.,  as  in 

the  caption  of  the  depositions] ;  and  the  said  charge  being 
read  to  the  said  A,  B.,  and  the  witnesses  for  the  proieeution^ 
C,  D,  and  E.  F.,  being  severally  examined  in  his  presence, 
the  said  A,B.is  note  addressed  by  me  as  follows :  **  Having 
heard  the  eeidence,  do  you  toish  to  say  anything  in  answer  to 
the  char  gel  you  are  not  obliged  to  say  anything  unless  you 
desire  to  do  so;  but  whatever  you  say  will  be  taken  down  in 
writing,  and  may  be  given  in  evidence  against  you  upon  your 
trial  ;'*  whereupon  the  said  A,  B.  saith  asfoUows : 

[Here  rtate  whatever  the  prisoner  may  say,  and  in  his  very 
words,  as  nearly  as  i>088ible.    Get  him  to  sign  it  if  he  will.] 

A,B. 

Taken  brfore  me  at ,  the  day  and  year  first  above 

mentioned. 

Also,  for  the  purpose  of  preventing  the  defendant  being 
misled  by  any  promises  or  threats  which  may  have  been  pre- 
vioosly  holden  out  to  him  by  the  prosecutor,  constable, 
or  others,  to  induce  him  to  make  any  confession, — it  is 
provided  by  the  same  section,  that  the  said  justice  or  jus- 
tices, before  such  accused  person  shall  make  any  state- 
ment, shall  state  to  him,  and  give  him  clearly  to  understand, 
that  he  has  nothing  to  hope  from  any  promise  of  fiivour, 
and  nothing  to  fear  fh>m  any  threat,  which  may  have 
been  holden  ont  to  him  to  induce  him  to  make  any  ad- 
nistion  or  confession  of  his  guilt,  but  that  whatever  he  shall 


44  Du(Aarffeor 

then  say  may  be  given  In  efidenee  agftlaft  hfan  npon  histriai« 
notwithstanding  such  promim  or  threat  x  provided  nererthe* 
lees,  that  nothing  herein  enacted  or  ooateined  shall  prevent 
the  prosecutor  in  any  case  fron  givfaigin  evidence  any  admle* 
sion  or  confession  or  other  statement  of  the  person  accused  or 
charged,  made  at  any  time,  which  by  law  would  be  admissible 
as  evidence  sgainst  such  person.  11  ^  12  Viet,  e,  42,  j.  18. 
The  only  eflbct  of  this  however  is,  to  enable  tha  prosecutor  to 
give  in  evidence  upon  the  trial  any  confession  of  the  prisoner 
nude  after  it,  notwithstanding  any  promise  or  threat  previously 
made ;  the  omission  of  it  does  not  in  the  slightest  degree 
prevent  the  prosecutor  from  giving  in  evidence  a  confession 
made  before  the  justice  in  the  prisoner's  statement  above  men* 
tioned,  after  the  usual  CAUtions,  R.  v.  Samamitf  supra; 
B.  V.  Bond,  19  Law  J*  138  m.,  or  a  confession  made  at  any 
other  time,  which  was  not  induced  by  any  promise  or  threat. 
This  subject  shall  be  more  fully  treated  of  hersafter,  under 
the  head  of  evidence. 

It  is  necessary  to  mention,  that  no  objection  shall  be  taken 
or  allowed  to  any  summons  or  warrant  against  a  party  accused, 
for  any  defect  therein  in  substance  or  in  form,  or  for  any  vari* 
ance  between  it  and  the  evidence  adduced  on  the  part  of  the 
prosecution  before  the  justice  or  justices  who  shall  take  the 
examinations  of  the  witnesses  in  that  l)ehalf,  ss  herein-before 
mentioned ;  but  if  any  such  variance  shall  appear  to  such  jus- 
tice or  justices  to  be  such  that  the  party  charged  has  been 
thereby  deceived  or  misled,  it  shall  be  lawful  for  such  justiee 
or  justices,  at  the  request  of  the  party  so  charged,  to  ad|}oum 
the  hearing  of  the  case  to  some  future  day,  and  in  the  mean- 
time to  remand  the  party  so  charged,  or  to  admit  him  to  bail, 
in  manner  already  mentioned,  ante,  p.  36,  37. — 11  ^  12 
Vict.  0.  42,  M.  9,  10. 

Discharge  and  eofnmitment.l  When  all  the  evidence  of- 
fered upon  the  part  of  the  prosecution  against  the  accused 
party  shall  have  been  heard,  if  the  justice  shall  be  of  opinion 
that  it  is  not  sufficient  to  put  the  accused  upon  his  trial  for 
any  indictable  offbnce,  he  shall  forthwith  order  him,  if  in  cus- 
tody, to  be  discharged  as  to  the  inlbrmation  then  under  in- 
quiry ;  but  if  in  the  opinion  of  the  justice  such  evidence  is 
sufficient  to  put  the  accused  party  upon  his  trial  for  an  indict- 
able ofFenoe,  or  if  the  evidence  given  raise  a  strong  or  probable 
presumption  of  the  gpiilt  of  such  accused  party,  then  such 
justice  shall,  by  his  warrant,  commit  him  to  the  common  gaol 
or  house  of  correction  for  the  county,  riding,  division,  liberty, 
city,  borough,  or  place  to  which  by  law  he  may  now  be  com- 
mitted, or,  in  the  case  of  an  indictable  offbnce  committed  on 
the  high  seas,  or  on  land  beyond  the  sea,  to  the  common  gaol 
of  the  county,  riding,  division,  liberty,  city,  borough,  or  place 
within  which  such  justice  or  justices  shall  have  jurisdiction, 
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to  be  ttere  safely  k«pt  imtU  he  shall  be  thence  deliverod  by 
due  eouTse  of  law,— -or  admit  him  to  bail,  as  hereiii-after  mea<* 
tioned.     11  ^  19  Vitt.  e,  42,  9.  S6. 
The  following  is  the  farm  of  the 

Warrant  qf  Commitment. 

To  the  eanstahie  of  —^  and  to  the  keeper  of  the  [hoose 
of  correction]  at ,  in  the  «aul  [county]  qf , 

Whereas  A .  JB.  teas  this  day  charged  hrf&re  me,  J,  5.,  [one] 
of  Her  Mqjesty'e  Justieee  of  the  peace  in  and  for  the  said 

fconnty]  cf ,  on  the  oath  of  C,  I>»,  of ,  [farmer,] 

and  others,  for  that  [&c.,  stating  shortly  the  offence]  :  TAese 
are  therrfore  to  command  pou,  the  said  constable  of  •  ,  to 
take  the  said  A.  B,,  and  him  safely  to  convey  to  the  [house 

of  correction]  at trforesaid,  and  there  to  deliver  him  to 

the  keeper  thereof,  together  with  this  precept:  and  I  do 
hereby  command  you,  the  said  keeper  of  the  said  [hoose  of 
correction],  to  receive  the  said  A.  B,  into  your  custody  in  the 
said  [house  of  correction] ,  and  there  safely  keep  him  until 
he  shall  be  thence  delivered  by  due  course  of  late. 

Given  under  my  hand  and  seal,  this day  of ,  in 

the  year  of  our  Lord ,  at ,  in  the  [county]  c{foresaid. 

J.  S,    [us.] 

Where  eommittod,for  trial  at  the  sessions.']  By  stat.  5  &  6 
W.  4,  c.  98,  s.  3,  it  shall  be  lawful  for  any  justice  of  the  peace 
to  commit  for  safe  custody  to  any  house  of  correction  situate 
near  to  the  place  where  the  sessions  are  to  be  holden,  at  which 
the  prisoner  is  intended  to  be  tried.  Formerly  they  could  be 
committed  only  to  the  county  gaol. 

Also,  Justices  of  boroughs  or  franchises,  not  having  power 
to  hear  and  determine  felonies,  instead  of  being  obliged,  as 
formerly,  to  commit  all  felons  for  trial  at  the  assises,  may  now 
commit  them  for  trial  at  the  qoarter  sessions  for  the  county, 
^cc,  -in  which  each  borough  or  franchise  is  situate.  4^6 
W.  4,  c.  27,  s.  1.  And  justices  of  borou^s  and  franchisea, 
baring  power  to  try  fekmies,  may  commit  the  person  charged 
with  felony  for  trial  at  the  quarter  sessions  of  the  county,  dec., 
where  the  ofSeoce  is  within  the  jnrisdiction  of  the  sessions  of 
the  county,  &c.,  but  not  within  that  of  the  sessions  for  the 
borough  or  franchise.  Id.  s.  3.  But  where  a  felony  or  mis- 
demeanor is  oonunitted  within  a  town  or  franchise  having  a 
recorder,  and  a  prison  fit  for  the  confinement  of  prisoners, 
the  magistrates  of  such  town  or  franchise  shall  commit  the 
effmder  to  the  prison  of  such  town,  in  all  cases  where,  if  tlie 
oflbnee  had  been  committed  in  the  county,  it  would  be  trisd 
at  the  quarter  sessions  of  the  county.    Id.  s.  3. 

Where  committed,  for  trial  at  the  assizes.]  Prisoners  in- 
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teoded  to  be  tried  tt  the  aerizee,  may  be  committed  to  tbe 
common  gaol  of  the  county ;  and  fbnnerly  they  could  be  eom- 
mitted  to  no  other  pUoe.    6  H,  4,  r.  10. 

But  by  ttat.  5  dc  6  W.  4,  c  38,  a.  3,  justices  may  commit 
for  safe  custody  to  any  house  of  correction  situate  near  to  the 
place  where  the  assizes  are  to  be  holden  at  which  the  prisoner 
is  intended  to  be  tried. 

And  by  stat  14  k,  15  Viet.  c.  55,  s.  90,  Justices  of  the  peace, 
at  their  general  or  quarter  sessions  for  any  county,  riding,  or 
division,  may,  by  order  made  for  that  purpose,  declare  that 
any  gaol  or  house  of  correction  for  such  county,  dec,  is  a  fit 
prison  for  persons  committed  for  trial  at  the  assizes  for  such 
county,  &c,  which  order  shall  be  transmitted  to  one  of  Her 
Mi^e«ty 's  principal  secretaries  of  state ;  and  after  the  secretary 
of  state  shall  approve  of  such  order,  any  justice  of  the  peace 
or  coroner,  acting  fur  such  county,  dfcc,  may  commit  for  safe 
custody  for  trial  at  the  next  assises,  to  such  gaol  or  house  of 
correction,  any  person  charged  with  any  oiftnce  triable  at  the 
a»sizf>8  for  such  county,  &c.,  and  the  commitment  shall  speciiy 
that  such  person  is  committed  under  the  authority  of  this  Act; 
and  the  recognizances  to  appear  to  prosecute  and  give  evidence, 
shall  in  all  such  cases  be  conditioned  for  appearance,  prosecu- 
tioo,  and  giving  evidence  at  the  court  of  oyer  and  terminer 
and  gaol  delivery  for  the  county. 

Committal  from  county  of  a  toton  for  tho  aMtnxooS\  By 
Stat  14  &  15  Vict.  c.  56,  s.  10,  whenever  any  justice  or  justioee 
of  the  peace,  or  coroner,  acting  for  any  county  of  a  city  or 
county  of  a  town  corpomte  (within  which  Her  Mi^esty  has 
not  been  pleased  for  Ave  years  next  before  the  passing  of  this 
act  to  diroct  a  commission  of  oyer  and  terminer  and  gaol  de- 
livery to  be  executed,  and  until  Her  Majesty  shall  be  pleased 
to  direct  a  commission  of  oyer  and  terminer  and  gaol  ddivery 
to  be  executed  within  the  same,)  shall  commit  for  safe  custody 
to  the  gaol  or  house  of  correction  of  such  county  of  a  city  or 
town  any  person  charged  with  any  ofience  committed  within 
tlie  limits  of  such  county  of  a  city  or  town  not  triable  at  the 
court  of  quarter  sessions  of  the  said  county  of  a  city  or  county 
oi  a  town, — the  eommitment  shall  specify  that  such  person  is 
committed  pursuant  to  this  act;  and  the  recognizanoes  to 
appear  to  prosecute  and  give  evidence,  taken  by  such  justice, 
justices,  or  coroner,  shall  in  all  such  cases  be  conditioned  for 
appearance,  prosecution,  and  giving  evidence  at  the  court  of 
oyer  and  terminer  and  gaol  delivery  for  the  next  ai^oining 
county.  The  commitment  in  such  cases  will  be  the  same  as 
in  ordinary  caset>,  except  that  after  the  words  *'  by  due  cone 
of  law,"  you  add,  '<  the  said  A.  B.,  being  hereby  committed  in 
pursuance  of  statute  14  &  15  Vict.  c.  55." 

And  by  the  same  statute,  s.  21,  the  parties  so  committed 
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ihall  afterwardft  in  dne  time,  wirhaut  writ  of  hahea»  earpu$ 
or  ocber  writ  for  that  porpote,  be  removed  by  the  gaoler  or 
keeper  of  ench  gaol  or  house  of  eorreetioii,  witii  their  commit- 
ments  and  detaioerR,  to  the  common  gaol  of  each  connty,  in 
tiHer  that  they  may  be  tried  at  the  amizee  to  be  holden  for 
loeh  ooimty,  imd  such  removal  shall  not  be  deemed  or  taken 
to  be  an  escape. 

7%e  Wke,  from  town»f  ^.,  not  hmng  €OvnHBBJ]^^By  stat. 
QDO,  3,  &  1  0. 4,  c  14  8. 1,  the  jostieei  of  the  peace  in  and  for 
aay  town,  liberty,  soke,  or  place,  not  being  a  county,  but  having 
anezdosive  jnrisdietion  for  the  trial  of  felonies  and  misdemea- 
nors oommitted  within  the  same,  shall  have  full  powers  at  their 
diaaetiony  to  commit  any  person,  duly  chaiiged  before  them 
with  a  capital  fblony,  to  the  gaol  of  the  county,  within  which 
sa^  town  &c.,  shall  be  situate,  there  to  be  dried  at  the  next 
ssssion  of  oyer  and  terminer  and  gaol  delivery  there  to  be 
bolden,  in  the  same  manner  as  if  the  same  had  been  committed 
within  any  cyther  part  of  the  county. 

Binding    by  reeognizttnce;  transmution  of  depooUums, 

^•1    If  the  accused  be  committed  or  bailed,  then,  by  stat. 

11  &  12  Vict.  c.  43, 8.  ao,  the  Justice  or  justices  befbre  whom 

any  witness  shall  be  examined  as  aforesaid,  may  bind  by  re- 

oognlsanoe  the  prosecutor  and  every  such  witness  to  appear  at 

the  next  court  of  oyer  and  terminer  or  gaol  delivery,  or  snpe«> 

rior  court  of  a  county  palatine^  or  court  of  general  or  quarter 

wssioDs  of  the  peace,  at  which  the  accused  is  to  be  tried,  then 

and  there  to  prosecute,  or  to  prosecute  and  give  evidence,  or 

to  give  evidence,  as  the  case  may  be,  against  the  party  accused, 

which  said  recognizance  shall  particularly  specify  ttie  proCes- 

sfoa,  art,  soystery,  or  trade  of  every  such  persons  entering 

hito  or  acknowledging  the  same,  together  with  his  christian 

ttidsumarae,  and  the  parish,  township,  or  place  of  his  residence, 

Md  if  his  residence  be  in  a  city,  town,  or -borough,  the  reoeg- 

nlsanoe  shall  also  particalarly  specify  the  name  of  the  strset, 

and  the  number  (If  any)  of  the  house  in  which  he  resides,  and 

whether  he  is  owner  or  tenant  thereof,  or  a  lodger  therein ;-» 

•nd  the  said  recognlmnce,  being  duly  acknowledged  by  the 

person  so  entering  into  the  same,  shidl  be  subscribed  by  the 

i*Btice  or  justices  before  whom  the  same  shall  be  acknowledged, 

ttid  a  mitice  thereof,  signed  by  the  said  justice  or  justices, 

'^l  at  the  same  time  be  given  to  the  person  bound  thereby ; 

~-*dA  the  several  recognizances  so  taken,  togetiier  with  the 

^tten  information  (if  any),  the  depositions,  the  statement  of 

^  accused,  and  the  recognizances  of  bail  (if  any)  in  every 

soch  case,  shall  be  delivered  by  the  said  justice  or  justices,  or 

^e  or  they  shall  cause  the  same  to  be  delivered,  to  the  proper 

oAoer  of  the  eonrt  hi  which  the  trial  is  to  be  had,  before  or 
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at  the  opening  ci  the  said  oonrt  on  the  first  day  of  the  sitting 
thereof,  or  at  snch  other  time  as  the  judge,  recorder,  or  justice 
who  ifl  to  preside  in  such  court  at  the  said  trial  shall  order  and 
appoint : — Provided  always,  that  if  any  snch  witness  shall  re- 
fbM  to  enter  into  or  acknowledge  such  recognisance  as  afore- 
said, it  shall  be  lawful  for  such  justice  or  justices  of  the  peace, 
by  his  or  their  warrant,  to  commit  him  to  the  common  gaol  or 
house  of  correction  for  the  county,  riding,  division,  Uberiy^ 
city,  borough,  or  place  in  which  the  accused  party  is  to  be 
tried,  there  to  be  imprisoned  and  safely  kept  until  after  the 
trial  of  such  accused  party,  unless  in  the  mean  time  such  wit- 
ness shall  duly  enter  into  such    recognizance   as  aforesaid 
before  some  one  justice  of  the  peace  for  the  county,  riding, 
division,  liberty,  city,  borough,  or  place  in  which  such  gaol 
or  house  ef  correction  shall  be  situate: — provided  nevertheless, 
that  if  alUrwai-ds,  from  want  of  sufficient  evidence  in  thatjbe- 
half  or  other  cause,  the  justice  or  justices  before  whom  such  ac- 
cused party  shall  have  been  brought  shall  not  commit  him  or 
hold  him  to  bail  for  the  offence  with  which  he  is  charged,  it 
shall  be  lawful  for  such  justice  or  justices,  or  any  other  justice 
or  justices  of  the  same  county,  Hding,  division,  liberty,  city, 
borough,  or  place,  by  his  or  their  order  in  that  behalf,  to  order 
and  direct  the  keeper  of  such  common  gaol  or  house  of  cor- 
rection where  such  witness  shall  be  so  in  custody  to  dischai^ 
him  from  the  same,  and  such  keeper  shall  thereupon  forthwith 
discharge  him  accordingly. 
The  followmg  are  the  forms  required  by  the  above  section : 

Recognizance  to  Prosecute  or  give  Evidence, 

:  Be  it  rememberedy  that  on  the clay  of ,  in 

the  year  ((four  Lord ,  C  D.  qf ,  in  the  toumtk^f 

qf ,  in  the  said  county^  [farmer],  [or,  C  D.  qf  No,  2, 

street,  in  thepaiish  qf ,  in  the  borough  qf , 

[surgeon], q/'toAicA  said  house  he  is  tenant,'] personally  came 
hrfore  me,  one  of  Her  Mqjesty*s  justices  qf  the  peace 
for  the  said  county ,  and  acknowledged  himself  to  owe  to 

our  sovereign  lady  the  Queen  the  sum  of  £ ,  of  good  and 

lavtfid  money  of  Great  BrUainy  to  be  made  and  levied  of 
hit  goods  and  chattels,  lands  and  tenements^  to  the  use  qf 
our  said  lady  the  Queen,  her  heirs  and  successors,  \f  he  the 
said  C.  JD.  shall  fail  in  the  condition  indorsed 

Taken  and  acknotoledged,  the  day  and  year  first  above 
mentioned,  at ,  brfore  me,  J,  S. 

Condition  to  Prosecute, 

The  condition  qf  the  ufitMn'uyritten  recognizance  is  such, 
that  whereas  one  A.  B.  was  this  day  charged  brfore  me,  J,S,, 
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jiaUee  pf  ike  peace  toitMn  meniiimed,  for  thai  [kc,  as  in  the 
eaptkm  of  the  depoeitloDA],  \f  therrfore  the  said  C.  D,  shaU 
appear  at  the  next  court  of  oyer  and  terminer  or  general 
foel  deHwery  [or  at  the  next  court  of  general  quarter*  seuione 

of  the  peace]  to  be  holden  in  and  for  the  [county]  of *, 

and  there  pnfer  or  cauee  to  be  prrferred  a  bill  tf  indictment 
for  the  offence  aforeeaid  againtt  the  said  A.  B.,  and  there 
aleo  duly  proeeeute  euch  indietment,  then  the  eaid  recogm" 
lamee  to  be  void,  or  eUe  to  stand  in  fidl  force  and  tfirtue. 


Condition  to  Proseeuie  and  gioe  Evidence, 

Same  u  the  last  form  to  the  asterisk,*  and  then  thus  :— 
**  and  there  prefer  or  cause  to  be  prrferred  a  bill  of  indict-^ 
ment  against  the  said  A.  3.,  for  the  offence  ({foresaid,  and 
duly  proeeeute  such  indictment,  and  give  evidence  thereon  as 
wMto  the  Jurors  who  shall  then  inquire  qf  the  said  offence, 
asaleo  to  them  who  shall  pass  upon  the  trial  qf  the  said  A, 
B.y  then  the  said  recognizance  to  be  void,  or  die  to  stand  in 
fell  force  and  virtue,*' 


Condition  to  give  Svidenee, 

Same  as  the  hist  form  hut  one  to  the  asterisk,*  and  ther 
thus : — *'  and  there  give  such  evidence  as  he  knoweth  upon  a 
bUl  qf  indictment  to  be  then  and  there  preferred  againet  tht 
said  A,  B.  for  the  qffence  aforesaid,  as  well  to  the  jurors 
who  shall  there  inquire  of  the  said  qffence,  as  also  to  thi 
Jurors  who  shall  pass  upon  the  trial  of  the  said  A,  B,,  ij 
the  said  bill  shall  be  found  a  true  bill,  then  the  said  recog* 
nizance  to  be  void,  or  else  to  stand  injiill  force  and  virtue,* 


Notice  qf  the  said  Becognizance  to  be  given  to  the  Prosecutor 

and  his  Witnesses* 


• >     Take  notice,  that  you  C,  D,,  of ,  are 

to  wit :     S  bound  in  the  sum  of ,  to  appear  at  the 

next  Court  qf  [general  quarter  sessions  of  the  peace]  in  and 

for  the  county  qf ,  to  be  holden  at ,  in  the  said 

eounty,  and  then  and  there  [prosecute  and]  give  evidence 
against  A,  B,;  and  unless  you  then  appear  there,  and  [pro- 
secute and]  give  evidence  accordingly,  the  recognizance  en- 
tered  inio  by  you  will  be  forthwith  levied  on  you.    Dated 

this day  qf ,  186—. 

J.S. 
d 
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CamntUmmt  tif  Wiinesi  for  r^fiuing  i9  eHhr  into  -fkg 

Seeogniaance* 


T<f  the  eonttabU  qf and  to  the  heeper  of  the  [h< 

of  correction]  at  — ,  in  the  said  [cottntyj  qf . 

Whereas  AmB.  teas  lately  charged  brfore  the  undersignedy 
'[one]  qf  Her  Majegty's  justices  ^  the  peace  in  and  for  the 

'said  [county]  of ,  for  that  [&c.,  as  in  the  summons  to 

the  witnea],  and  it  having  been  made  to  appear  to  [me] 

upon  oath,  that  S.  F.,  of ,  was  lihely  to  give  material 

evidence  for  the  prosecution,  [I]  duly  issued  {my  sumnumo 
to  the  said  E.  F,,  requiring  kin  to  be  and  appear']  bqfore 

[me]  on ,  at ,  or  before  such  other  justice  or  justices 

of  the  peace  as  should  then  be  there,  to  testQy  what  he  should 
know  concerning  the  said  charge  so  made  against  the  said 
A,  B.,as  aforesaid ;  and  the  said  E,  F.  now  appearing  be- 
fore  [me],  [or  being  brought  before  [me]  by  virtue  qf  a 
warrant  in  that  beha\f,  to  testify  as  aforesaid,']  hath  been 
.  now  examined  by  [me]  to%iching  the  premises,  but  being  by 
[me]  required  to  enter  into  a  recognizance  conditioned  to 
give  evidence  against  the  said  A.  B,,  hath  now  rqfueed  so 
to  do :  these  are  therrfore  to  command  you  the  said  constat 
ble  to  take  the  said  E,  F,,  and  him  sqfely  to  convey  to  the 

[house  of  correction]  at ,  in  the  [county]  qforesaid,  and 

there  deliver  h\m  to  the  said  hseper  thereof,  together  with 
this  precept ;  and  I  do  hereby  command  you  the  said  heeper 
of  the  said  [house  of  correction]  to  receive  the  said  E,  F. 
into  your  custody  in  the  said  [house  of  correction  J  there  to 
imprison  and  safely  keep  him  until  after  the  trial  if  the  said 

A,  B.for  the  offence  ({foresaid,  unless  in  the  meantime  such 
E,  F,  shall  duly  enter  into  such  recognizance  as  aforesaid, 
in  the  sum  qf pounds,  brfore  some  one  justice  of  the 

'  peace  for  the  said  [county],  conditioned  in  the  usual  form  to 
appear  at  the  next  court  of  [oyer  and  terminer  or  general 
gaol  delivery,  or  general  quarter  sessions  of  the  peaee^  to 

be  holden  in  and  for  the  [county]  of ,  and  there  to  give 

evidence  before  the  grand  jury  upon  any  bill  qf  indictment 
which  may  then  and  there  be  preferred  aqainst  the  said  A, 

B.  for  the  offence  aforesaid,  and  also  to  give  evidence  upon 
the  trial  of  the  said  A.  B,,  for  the  said  qffhtce,  \f  a  true 
bUl  should  be  found  against  him  for  the  same, 

Oiven  under  my  hand  and  seal,  this  —^  day  of ,  in 

the  year  of  our  Lord ,  at  — ^,  tn  the  [county]  qforssaid. 

Subsequent  Order  to  discharge  the  Witness, 

To  the  keeper  qf  the  [house  of  ooisreetion]  at  ,  in 

the  [county]  of . 

Whereas,  by  [my]  order  dated  the day  qf ,  [In- 
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alaat],  roeiting  thai  A*  B.  was  lately  btfore  then  charged 
hrfere  [om]  for  a  certain  i^ence  therein  mentioned,  and  that 
B,  F.  having  appeared  before  [me],  and  being  examined  ao 
a  witnees  for  the  proeecution  in  that  behalf,  refaeed  to 
enter  into  a  recognizance  to  give  evidence  against  the  said 
A,  B.J  and  [I]  therefore  ther  Ay  committed  the  $aid  B.  F.  to 
your  custody  f  and  required  you  safely  to  keep  him  until  after 
the  trial  €f  the  said  A .  B,  for  the  offence  aforesaid,  unless 
in  the  nteantime  he  should  enter  into  such  recognizance  as 
tfereeaidi  and  vshereas,  for  want  of  st{ffieient  evidence 
against  the  said  A.  B.,  the  said  A.  B.  has  not  been  com-* 
matted  or  holden  to  bail  for  the  said  offence,  hut  on  the  con- 
trary thereof  has  been  since  discharged,  and  it  is  therrfbre 
net  necessary  that  the  said  E,  F,  should  be  detained  longer 
in  your  custody :  these  are  therrfore  to  order  and  direct  you 
the  said  keeper  to  discharge  the  said  B,  F.  out  of  your  cus' 
tody  as  to  the  said  commitment,  and  suffer  him  to  go  at 
large. 

Given  under  [my]  hand  and  seal,  this day  of , 

in  the  year  qf  our  Lord ,  at ,  in  the  county  afore* 

said.  J.S*    [L.B.] 

Copy  qf  depositions  for  defendant. 1  At  any  time  after  all 
the  examinationa  have  been  completed,  and  before  the  first 
day  of  the  aaaize:!  or  sessions  or  other  first  sitting  of  the  court 
at  which  a  person  conmiitted  to  prison  or  admitted  to  bail  is 
to  be  tried,  such  person  may  require  and  shall  be  entitled  to 
have,  of  and  firom  the  officer  or  person  having  the  custody  of 
the  same,  copies  of  the  depositions  on  which  he  shall  have  been 
committed  or  bailed,  on  payment  of  a  reasonable  sum  for  thd 
same,  not  exceeding  at  the  rate  of  three-halfpence  for  each 
Iblio  of  ninety  words. 


2.  Bxantination  and  Commitment  where  the  Arrest  is  in  a 
different  County  from  that  in  urhich  the  Offence  was 
committed. 

Warrant,  if  evidence  prove  the  charge,"]  Whenever  a  per- 
son shall  appear  or  shall  be  brought  before  a  justice  of  the 
peace,  charged  with  an  offence  alleged  to  have  been  committed 
by  him  in  any  county  or  place  within  BngUmd  or  Wales 
wherein  such  justice  shall  not  have  jurisdiction,  it  shall 
be  lawful  for  such  justice,  and  he  is  hereby  requii*ed,  to 
examine  such  witnesses,  and  receive  such  evidence  in  proof  of 
9iieh  charge  as  shall  be  produced  before  him ;  and  if  in  his 
optnion  such  testimony  and  evidence  shall  be  sufficient  proof 
of  the  charge  made  against  such  accused  party,  such  justice 
shall  thereupon  commit  him  to  the  common  gaol  or  house  of 

d2 
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eorreetion  for  the  county,  riding,  dlTision,  liberty,  dty, 
borough,  or  place  where  the  ofBenoe  ie  alleged  to  have  been 
committed,  or  shall  admit  him  to  bail,  ar  herein-after  men- 
tioned,  and  shall  bind  over  the  proeecntor  (if  he  have  appeared 
before  him  or  them)  and  the  witnesses  bj  recognizance  accord- 
ingly, as  is  herein-before  mentioned.  11  ^  12  Vict,  c.  42,  j.  2S. 

Warrant,  if  evidence  do  not  prove  the  ehargeJ]  Bat  if 
such  testimony  and  eyidenoe  shall  not  in  the  opinion  of  such 
Justice  be  sufficient  to  put  the  accused  party  upon  his  trial  for 
the  ofibnce  with  which  he  is  so  charged,  then  such  justice  shall 
bind  over  such  witnesses  as  he  shall  have  examined,  by  re- 
cognizance, to  give  evidence,  as  herein-belbre  is  menti(med, 
and  such  justice  shall,  by  warrant  under  his  hand  and 
seal,  order  such  accused  pcuty  to  be  taken  before  some 
justice  of  the  peace  in  and  for  the  county,  riding,  division, 
liberty,  city,  bwou^,  or  place  where,  and  near  unto  the  place 
where,  the  offence  is  alleged  to  have  been  committed,  and 
shall  at  the  same  time  deliver  the  information  and  complaint^ 
and  also  the  depositions  and  recognizances  so  taken  by 
him  to  the  constable  who  shall  have  the  execution  of 
such  last-mentioned  warrant,  to  be  by  him  delivered  to  the 
justiceor  justices  before  whom  he  shall  take  the  accused  in 
obedience  to  the  said  warrant;  and  which  said  depositions  and 
recognizances  shall  bo  deemed  to  be  taken  in  the  case,  and 
shall  be  treated  to  all  intents  and  purposes  us  if  they  had  been 
taken  by  or  before  the  said  last-mentioned  justice,  and  shall, 
together  with  such  depositions  and  recognizances  as  such  last- 
mentioned  justice  shall  take  in  the  matter  of  such  charge 
against  the  said  accused  party,  be  transmitted  to  the  derk  of  £e 
court  where  the  said  accused  party  is  to  be  tried,  in  the  man- 
ner and  at  the  time  herein-beibre  mentioned,  if  such  accused 
party  shall  be  committed  for  trial  upon  the  said  charge,  or 
shall  be  admitted  to  bail.    1 1  4*  12  Viet.  c.  42,  i.  22. 

The  following  is  the  form  of  the 


Warrant  to  convey  the  Accueed  btfore  the  Jueticeqfthe 
County,  ^.,  in  tohieh  the  Offence  wae  committed. 

To  W,  T.,  constable  qf ,  and  to  aU  other  peace  qf- 

fleers  in  the  said  [county]  of . 

Whereas  A.  B.,  qf ,  [labourer],  hath  this  day  been 

charged  brfore  the  undersigned,  [one]  of  Her  Mqjesty*e 

justices  qf  the  peace  in  and  for  the  said  county  qf ,  fir 

that  [&c.  as  in  the  warrant  to  apprehend] :  and  tohereas  [!} 
have  taken  the  deposition  qf  C.  D.,  a  toitness  eseamined  by 
[me]  in  this  beha{f;  but  imumuch  a«  [I]  am  informed  that 
the  principal  witnesses  to  prove  the  said  fffence,  against  the 
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mid  A,  B,f  retids  in  the  [eonnty]  qf  C,  where  the  said 
fffkmce  ie  aUeffed  to  have  been  committed :  theee  are  there' 
/ore  to  command  you  the  etHd  constable,  in  Her  Mqjeety'e 
name,  forthwith  to  take  and  convey  the  said  A,B.to  the  said 
[county]  qf  C,  and  there  carry  him  hrfore  some  Juetice  or 
Jueticeo  of  the  peace  in  and  far  thai  [connty],  and  near  unto 
the  [palish  of  D.],  where  the  qffence  is  alleged  to  have  been 
eommitiedj  to  answer  Jwrther  to  the  said  charge  before  him 
or  them,  and  to  be  further  dealt  with  according  to  law :  and 
(I]  hereby  Jurther  command  you  the  said  constable  to  deliver 
io  the  said  juetice  or  Justices  the  irtformation  in  this  beha\f, 
send  also  the  said  deposition  qf  C.  D,,  now  given  into  your 
poooeeeionfor  that  purpose,  together  with  this  precept, 

Otoen  under  my  hand  and  seal,  this day  qf ,  in 

ike  year  qfour  Lord ,  at ,in  the  [oounty]  (foresaid. 

J.S,         [L.B.] 

Costs  qf  constalfle,^  la  caae  such  accused  party  shall  be 
taken  before  the  juatioe  last  aforesaid  by  virtae  of  the  said 
Ia8t*menti<Mied  warrant,  the  constable  or  other  person  to  whom 
the  said  warrant  shall  haye  been  directed,  and  who  shall 
hare  oonv^ed  soch  aociued  party  before  such  last-men* 
tioDed  jnstioe,  shall  be  entitled  to  be  paid  his  ooets  and  expenses 
of  conyeying  the  said  accosed  party  before  the  said  justice; 
and  upon  tibe  said  oonatable  or  otiLer  person  pitxluciag  the 
said  accused  party  before  such  Justice^  and  delivering  him  into 
the  custody  of  such  person  as  the  said  justice  shall  direct  or 
name  in  that  behalf,  and  upon  the  said  constable  dellTering  to 
the  said  justloe  the  warrant,  information  (if  any),  depositions, 
and  recognizances  aforesaid,  and  proving  by  oath  the  hand- 
writing of  the  justice  who  shall  have  subsarlbed  the  same,  such 
justice  to  whom  the  said  accused  party  is  so  produced  shall 
thereupon  forthwith  ascertain  the  sum  which  ought  to  be  paid 
to  such  constable  or  other  person  for  conveying  such  accused 
party  and  taluog  him  before  such  justice,  as  also  his  reasonable 
costs  and  expenses  of  returning,  and  thereupon  such  justice  or 
Jnetiees  shall  malce  an  order  upon  the  treasurer  of  the  county, 
riding,  division,  or  liberty,  city,  borough,  or  place,  or  if  such 
dty,  borough,  or  place  sludl  be  contributory  to  the  ooimty  rate 
of  any  county,  riding,  division,  or  liberty,  then  upon  the 
treasurer  of  such  county,  riding,  division,  or  Uberty  respectively 
to  which  it  is  contributory,  for  payment  to  such  constable  or 
elher  person  of  the  sum  so  asceitained  to  be  payable  to  him  in 
that  behalf,  and  the  said  treasurer,  upon  such  order  being 
produced  to  him,  shall  pay  the  amount  to  the  said  constable 
or  other  person  producing  the  same,  or  to  any  person  who 
shall  present  the  same  to  him  for  payment :  provided  always, 
that  if  such  lastrmentioned  justice  shall  not  thinlc  the  evidence 
egainst  such  accused  party  sufficient  to  put  him  upon  his  trial, 
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9mA  dHdl  dJMharg*  Um  trtthimt  holdlny  him  to  Inll,  etevy 
•Qch  recognismoe  eo  taken  by  the  Mid  flnt-meDtioiiad  judco 
or  Justices  u  albraBftid  shall  be  null  and  void.    11  fr  IS  Viet, 
e.  4S,  9.  S8. 
The  followiDg  is  the  Ibfin  of  the 


Order  for  Payment  qf  the  ConetatU^e  Sxpmeee, 

To  R.  W.  09quirey  troatwrer  </  the  eommty  qf • 

Whereas  w.  T,,  eenetabU  qf-—^,  in  the  cemUy  qf  , 
hath  hy  virtue  qf  and  in  obedience  to  a  oertain  warrant  eJT 
J.  S,  etquire,  [one]  qf  Her  Minjeety^e  Juetioee  of  the  poaem 

in  and  far  the  eaid  county  qf ,  taken  and  conveyed  ana 

A.  B.,  charged  bqfore  the  eaid  J.  S.  toith  having  [Aec.  statiii^ 

shortly  the  oflfenoe],  from ,  in  the  eaid  county  qf 

to ,  in  the  eaid  county  ef—^^  a  dietance  qf- 

andffroduced  the  eaid  A.  B,  bqfore  me  8,  P.,  one  qf 


Mqjeety^ejuetieee  qf  the  peace  in  and  for  the  eaid  county  qf 

^  and  ddvoered  him  into  the  cuetody  of by  [my] 

direetion,  to  anewer  to  the  eaid  charge,  and  Jkrthir  to  bi 
dealt  with  according  to  law:  and  wkereae-  the  eaid  W,  7*. 
hathaleodelioeredto  [me]  the  eaid  warrant  ^together  with  the 
v^formationin  that  behalf  and  alee  the  depoeition  qf  C.  i>. 
in  the  eaid  warrant  mentioned,  and  hath  proved  to  [me] 
^^on  oath  the  handwriting  qf  the  eaid  J,  S.  eubecribed  to 
the  eame :  imd  whereae  [I  J  have  aecertained  that  the  eum 
which  ought  to  be  paid  to  the  eaid  W,  T.  for  cenoeyin^ 

the  eaid  A,  B,  from  the  eaid  county  qf ,  to  the  eaiti 

county  qf—^f  and  taking  him  bqfore  [me],  ie  the  eum  mf 
— ,  and  that  the  reaeonahle  expeneee  qf  the  eaid  W,  7\ 

in  returning  will  amount  to  the  further   eum   qf  y, 

wutking  together  the  eum  of :  theeearetherqfore  to  order 

you  ae  euch  treaeurer  qf  the  eaid  county  of ,  to  pay  unto 

the  eaid  W,  T.  the  eaid  eum  cf >,  according  to  the  form 

qf  the  statute  in  euch  case  made  and  proeidedf  for  which 
payment  thie  order  ehall  be  your  ei^fflcient  voucher  and  au- 
thority, 

CHvim  under  my  hand,  thie day  of ,  186 — 

S.P. 

How,  where  the  arreet  ie  under  a  baekedwarramt.']  Whera 
the  accused  is  arrested  upon  a  backed  warrant,  the  constable,  if 
he  be  not  then  prepared  with  any  eridence  against  him,  will 
take  him  before  the  justice  who  first  issued  the  warrant,  to  be 
dealt  with  as  above  or  herein-before  is  mentioned.  Bmt  if  at  the 
time  of  the  arrest,  the  prosecutor,  or  any  of  the  witnesses  upon 
the  part  of  the  prosecution,  shall  then  be  in  the  county  or 
place,  where  such  person  shall  have  been  apprehended^  the 


JCM:  » 

constable  or  ctber  penon  who  bIibU  have  to  apprehended  mich 
person  may,  if  so  directed  by  the  jnstioe  baddng  such  warrant, 
take  and  convey  him  before  the  juttioe  who  shall  have  so 
backed  the  s^d  warrant,  or  before  some  other  justice  or> 
joatieea  oC  the  same  county  or  place ;  and  the  said  jusUoa. 
or  jostksea  nu^  thereupon  taJLe  the  eacamhtations  oi  sm^  pro^ 
nentor  or  witnesses,  and  proceed  in  every  respect  in  manner: 
abofve  dlroeted  with  respect  to  persons  charged  before  a  justice 
or  JustioBs  of  the  peace  with  an  ofibace  alleged  to  haye  been, 
CDomiitted  in  anetber  county  or  place  than  that  in  which; 
SBcb  persona  have  been  apprehended.  11  jr  12  Viet.c,  42,  s.ll. 
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In  treammJ]  Ifo  jvsttce  or  justices  of  the  peace  shall 
admit  any  person  to  bail  for  treason,  nor  shall  such  person  be 
admitted  to  bail,  except  by  order  of  one  of  Her  Mi^ty's 
secretariesof  St&te,  or  by  Her  Majesty's  court  of  Queen's  Bench 
at  Westminster,  or  a  judge  thereof  in  vacation.  11^12  Viet, 
«.42yS.28. 

In  fdmnff  mnd  e^rtain  ridtdenuomr9.'\  Where  any  persoix 
sball  appear  or  be  brought  before  a  justice  of  the  peace, 
charged  with  a  fokmy  or  with  an  assault  with  intent  to  commit 
a  felony,  or  with  an  attempt  to  commit  a  felony,  or  with  ob"« 
taining  or  attempting  to  obtain  property  by  folse  pretences,  or 
with  a  misdeaieanor  in  receiving  property  stolen  or  obtained 
by  fisbe  pmtenees,  or  with  per)iU7  or  sabomation  of  per- 
jktry,  or  with  eoaoealing  the  birth  of  a  child  by  secret  burying 
or  otherwise^  or  with  wUful  or  indecent  exposure  of  the  person* 
or  with  riot,  or  with  sssault  in  pursuance  of  a  conspiracy  to 
raise  wages,  or  assault  upon  a  peace  officei-  in  the  executian  of 
his  daty,  or  upon  any  person  actiug  in  his  aid,  or  with  n^leet 
or  breach  of  duty  as  a  peace  officer,  or  with  any  misdemeanor 
for  the  prosecut^n  of  which  the  costs  may  be  allowed  out  of  the 
county  rate,  such  justice  of  the  peace  may,  in  his  discretion, 
admit  such  person  to  bail,  upon  his  procuring  and  producing 
sach  surety  or  sureties  as  fai  the  opinion  of  such  justice  will  be 
sufficient  to  easore  the  appearance  of  such  accused  person  at 
the  time  and  place  when  and  where  he  is  to  be  tried  for  such 
offimce;  and  thereupon  such  justice  shall  take  the  reoogni-^ 
unee  of  the  said  accused  person  and  his  surety  or  sureties, 
eonditioned  for  the  appearance  of  such  accused  person  at  the 
tiflM  and  place  of  trial,  and  that  be  will  then  surrender  and 
take  his  trial,  and  not  depart  the  court  without  leave.  11^12 
Viet.  e.  42,  s.  23.         . 

The  following  is  the  form  of  the 
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R§eognizemce  qf  BtnL 

Be.  it  remrnnbered,  that  an  thi dap  tf >,  tn  the 

pear  pfc/wr  Lord ^  A.  B,,  qf y  labowrer,  L.  Jf,,  i^f 

,  ffrocer,  and  N,  O,  qf ,  butchery  pereenaily  came 

brfore  [us]  the  undertigned,  two  of  Her  Mqfeetp^ejuetieee  if 
the  peace  for  the  eaid  [county],  and  eeverallp  aehunoledped 
themselvee  to  owe  to  our  lady  the  Queen  the  eeveral  ettnu 

fbllowing;  that  is  to  eapf  the  eaid  A.B.theeum<if ^ 

and  the  eaid  L.  M.  and  y,  O,  the  eum  of each,  qf 

good  and  lauiful  money  qf  Oreat  Britain,  to  be  made  and 
levied  of  theur  eeveral  goods  and  chatteUy  lands  and  tene^ 
mente  respectively,  to  the  use  qf  our  said  lady  the  Queen, 
her  heirs  and  successors,  \fhethe  said  A,  B.fcM  in  the  con-^ 
dUion  indoreed. 

Taken  and  acknowledged,  the  day  and  year  first  above 

mentioned,  at ,  btfore  us* 

J-  S, 
J.N. 

Conditum, 

The  condition  qf  the  withm-toritten  reeognizanee  is  such, 
that  whereae  the  said  A.  B.  was  this  day  charged  bqforo 
[ob],  the  Justices  within  mentioned,  for  that  [kc,  aa  in  the 
^^<^"'ai>4  >  if  therefore  the  said  A.  B.  will  appear  at  the 
next  court  of  oyer  and  terminer  and  general  gaol  delivery 
[or  court  qf  general  quarter  sessions  qf  the  peace'],  to  bo 

holden  in  and  for  the  county  of ,,  and  there  surrenr' 

tier  himself  into  the  custody  qf  the  keeper  qf  the  [commoa 
gao]]  there,  and  plead  to  euch  indictment  as  may  be  found 
against  him  by  the  grand  jury,  for  or  in  respect  <{f  the 
charge  qforesaid,  and  take  his  trial  upon  the  same,  and  not 
depart  the  eaid  court  without  leave,  then  the  said  reeog^- 
nizance  to  be  void,  or  else  to  stand  in  fuU  force  and  virtue. 

Notice  qf  the  said  Reeognizanee  to  be  given  to  the  Accused 

and  his  Bail. 

Take  notice,  that  you  A.  B,  qf ,  are  bound  in  the 

sum  of ,  and  your  [soretieB  L.  M.  and  N.  O.]  in  the 

eum  qf eaeh,  that  you  A.  B.  appear,  [dec.,  as  in  the 

eondition  of  the  recognizance],  and  not  depart  the  eaid  court 
without  leave;  and  unless  you  the  said  A.  B. personally 
appear  and  plead  and  take  your  trial  accordingly,  the  re- 
cognizance entered  into  by  you  and  your  sureties  shall  be 
forthwith  levied  on  you  and  them. 

Bated  this day  qf ,  186—. 

J.S. 
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HaWf  lifter  eomnuttMni.']  In  all  caaee  whero  a  person 
charged  with  any  indictable  offence  ahall  be  committed  to  pri- 
son to  take  hia  trial  for  the  same,  it  shall  be  lawAil,  at  any 
time  afterwards,  and  before  the  first  day  of  the  sitting  or  ses- 
sion at  which  he  is  to  be  tried,  or  before  the  day  to  wldch  such 
sitting  OfT  sesdon  may  be  adjourned,  for  the  justice  or  justices 
of  the  peace  who  slmll  have  signed  the  warrant  for  his  com- 
miline&t,  in  his  or  their  discretion,  to  admit  such  accused  person 
to  bail  in  manner  aforesaid ;— or  if  such  committing  justice  or 
justices  shall  be  of  opinion  that  for  any  of  Uie  offences  herein- 
before mentioned  the  -said  accused  person  ought  to  be  ad- 
mitted to  baO,  he  or  tiiey  shall  in  such  cases,  and  in  all  other 
eases  of  miademeanors,  certify  on  the  back  of  the  warrant  of 
oommitment  his  or  their  consent  to  such  accused  party  being 
bailed,  stating  also  the  amount  of  bail  which  ought  to  be  re- 
quired, it  shall  be  lawful  for  any  justice  of  the  peace,  attending 
or  being  at  the  gaol  or  prison  where  such  accused  party  shall 
be  in  custody,  on  production  cif  such  certificate,  to  wlmit  such 
aocnaed  person  to  bail  in  manner  aforesaid ;— or  if  it  shall  be 
ineonveident  for  the  surety  or  sureties  in  such  a  case  to  attend 
at  soeh  gaol  or  prison  to  join  with  such  accused  person  in  the 
reeognizance  of  bail,  then  such  committing  justice  or  justices 
may  make  a  duplicate  of  such  certificate  as  aforesaid,  and  upon 
the  same  behig  produced  to  any  justice  of  the  peace  for  the 
same  county,  riding,  division,  liberty,  city,  borough,  or  place, 
it  shall  be  lawful  for  such  last-mentioned  justice  to  take  the 
recognizance  of  the  surety  or  sureties  in  conformity  with  such 
certificate,  and  upon  Buitk  recognizance  being  transmitted  to 
the  keeper  of  such  gaol  or  prison,  and  produced,  together  with 
the  certificate  on  the  warrant  of  commitment  as  aforesaid  to 
any  justice  of  the  peace  attending  or  being  at  such  gaol  or 
prison,  it  shall  be  lawful  for  such  last-mentioned  justice  there- 
upon to  take  the  recognizance  of  such  accused  party,  and  to 
Older  him  to  be  discharged  out  of  custody  as  to  that  commit- 
ment, as  herein-after  mentioned.    11  4r  IS  Viet,  c.  42,  s.  28. 

And  in  all  cases  where  such  accused  person  in  custody 
ihall  be  admitted  to  bail  by  a  justice  of  the  peace  other  than 
the  committing  justice  oi*  justices  as  aforesaid,  such  justice  of 
the  peace  so  admitting  him  to  bail  shall  forthwith  transmit  the 
recognizance  or  recognizances  of  bail  to  the  committing  justice 
or  justices,  or  one  of  them,  to  be  by  him  or  them  transmitted, 
with  the  examinations,  to  the  proper  officer.  11  ^  12  Vi4it, 
e.  42,  s.  28. 

The  following  is  the  form  of  the 


Cert\ficaU  of  Cement  above  mentioned, 

I  hereify  certify ^  that  I  content  to  the  mthin-named  A .  B, 

dS 
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USng  bailed  by  reeogmxanee,  hmmff  in  — — ,  and  [two] 
9UT€tiM  in mch,  J,  S» 

The  likt,  an  a  aparate  Paper, 

Whereas  A,  B,  woe  an  the ,  eommUted  bprneto  tka 

[houM  of  correction]  at ,  charged  with  [ftc,  naming  the 

offence  shortly] : 

I  hereby  certtfy^  that  I  eoneent  to  the  eaid  A,  B,  being 

bailed  by  reeognbuinee,  himeeJf  in ,  and  [two]  euretiea 

in each.    Dated  the day  qf ,  186—. 

J.  S. 

In  other  ndedemeanore,']  Where  any  penon  shall  be  charged 
before  any  justice  of  the  peace  with  any  indictable  misdemeanor 
other  than  those  herein-before  mentioned,  such  justice,  after 
taking  the  esiaminations  in  writing  as  aforesaid,  instead  of 
cominltting  him  to  prison  for  such  ofience,  shall  admit  him  to 
bail  in  manner  aforesaid ;— or  if  he  have  been  committed  to 
prison,  and  shall  apply  to  any  one  of  the  yisiting  justices  of 
sach  prison,  or  to  any  other  justice  of  the  peace  for  the  same 
eonnty,  riding,  division,  libeity,  city,  borough,  or  place,  before 
the  flnt  day  of  the  sittfaig  or  session  at  whidi  he  is  to  be  tried, 
or  before  the  day  to  which  snch  slttbig  or  session  may  be  ad- 
journed, to  be  admitted  to  bail,  such  justice  shall  accordingly 
admit  him  to  ball  in  manner  aforesaid.  11^12  Viet^  e.  42,  e.  23. 

Warrant  of  ddweranee,']  la  all  cases  where  a  justice  or 
justices  of  the  peace  shall  admit  to  bail  any  person  who  shall 
then  be  in  any  prison  charged  with  the  ofihnce  for  which  he  shaU 
be  so  admitted  to  bail,  such  justice  or  justices  shall  send  to  or 
cause  to  be  lodged  with  the  keeper  of  such  prison  a  warrant  of 
deliverance  under  his  or  their  hand  and  seal  or  hands  and 
seals,  requiring  the  said  keeper  to  discharge  the  person  so  ad- 
mitted to  bail,  if  he  be  detained  for  no  other  offence ;  and  upon 
such  warrant  of  deliverance  being  delivered  to  or  lodged  with 
such  keeper,  he  shall  forthwith  obey  the  same.  11  ^  12  Viet. 
c.  42, ».  24. 

The  following  is  the  form  of  the 

Warrant  qf  Deliverance  on  Bail  being  gioen  for  a  Prieoner 

already  committed, 

"I 

To  the  keeper  of  the  [house  oi  correction]  at ,  m 

the  said  [county]  of . 

WJiereas  A.  B,,  late  qf ,  [labourer,]  hath  brfore  [us, 

two]  of  Her  Mqjetty*8  justices  of  the  peace  in  and  for  the 
said  county,  entered  into  hie  oum  recognizance^  and  found 
niffleient  sureties  for  his  appearance  at  the  next  court  qfoyer 
and  terminer  and  general  gaol  delivery  [or  court  of  general 
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qnarter  mmone  qf  the  peaoe]  to  be  holdem  m  and  for  the 

tnaUy  ^f ,  to  anawer  our  sovereign  lady  the  Queen,/or 

that  [SuUf  as  in  the  commitment],  for  which  he  vxu  tden 
and  committed  to  your  said  [hoiue  of  correction]  :  these  are 
therrfare  to  command  you,  in  Her  said  MQJesty*$  name,  that 
if  the  eaid  A.  3.  do  remain  in  your  custody  in  the  said  [bonse 
of  oonreetion]  for  the  said  cauee,  and  fifr  no  other,  you  shall 
forthwith  staffer  him  to  go  at  large. 

Qtoen  under  our  hands  and  eetUs,  this day  of -. 

ii  the  year  of  our  Lord -,  at  ,  in  the  [connty] 


J,  8, 
J.N, 


[L.8.1 
[L.  8.  J 


8BGTION   IT. 
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In  what  cases.']  Every  person  who  shall  be  charged  with 
having  committed,  or  having  attempted  to  commit,  or  with 
having  been  an  aider,  abettor,  connsellor,  or  procurer  in  the 
commiBBion  of  any  ofl^oe  which  now  is  or  hereafter  shall  or 
may  be  by  law  deemed  or  declared  to  be  simple  larceny,  or 
ponidiable  as  simple  larceny, — and  whose  age  at  the  period 
of  the  commission  or  attempted  commission  of  snch  offence 
shall  not,  in  the  opinion  of  the  justices  before  whom  he  or  she 
shall  be  brought  or  appear,  exceed  the  age  of  [sixteen  years, 
13  |r  1>4  Viet.,  c^  87, «.  1],  shall,  upon  conviction  thereof  upon 
his  own  oonfiBssion  or  upon  proof,  before  any  two  or  more  jus^ 
tioes  of  the  peace  for  any  county,  riding,  division,  borough, 
liberty,  or  place,  in  petty  sessions  assembled,  at  the  usual  place 
and  in  open  court,  be  committed  to  the  common  gaol  or  hous^ 
of  correction  within  the  Jurisdiction  of  such  justices,  there  to 
be  imprisoned,  with  or  without  hard  labour,  for  any  term  not 
exceeding  three  calendar  months, — or,  in  the  discretion  of  such 
Justices,  shall  for&it  and  pay  such  sum  not  exceeding  three 
pounds,  as  the  said  justices  shall  ac^udge,  or  if  a  male  [not 
exceeding  fourteen  years  of  age,  13  ^  14  Vict.  c.  37,  s,  1], 
shall  be  once  privately  whipped,  either  instead  of  or  in  addi- 
tion to  such  imprisonment,  or  imprisonment  and  hard  labour. 
10^11  FttT^.c.  82,«.  1. 

By  whom.'\  Any  two  or  more  Justices  of  the  peace  for  any 
county,  riding,  division,  borough,  or  place,  in  petty  sessions 
assembled,  and  in  open  court,— or  any  one  magistrate  of  the 
police  comrts  of  the  metropolis, — or  any  stipendiary  magistrate 
sitting  in  open  court,  and  having  by  law  the  power  to  do  acts 
usually  required  to  be  done  by  two  or  more  Justices  of  the 
peace, — have  hereby  authority  to  hear  and  deteormine  the  case 
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accordiog to  the  proviiioiis  of  this  act;  Id.$.^i  teemingly, 
whether  the  offence  be  oommitted  within  their  Jurisdictioa  or 
not. 


Sumaumt  or  warrant.'l  Where  any  penon,  whose  age  Is 
alleged  not  to  exceed  [aizteen]  yeara,  shall  be  charged  with 
any  such  offence  on  the  oath  of  a  credible  witneea,  before  any 
Jostioe  of  the  peace,  such  Justice  may  issue  his  summons  or 
warrant  to  summon  or  apprehend  him  to  appear  before  two 
Justices,  &c.y  at  a  time  and  place  to  be  nanied  therein.  IdL 
$,  4.  The  summons  may  readily  be  framed  from  the  form 
antBy  p.  32 ;  and  the  warrant  from  the  form,  ante,  p.  31.  Of 
course  this  is  not  necessary,  where  the  party  has  already  beea 
apprehended  without  warrant,  and  is  in  custody ;  but  in  that 
case  he  must  ba  brought  before  two  or  more  justices  in  petty 
sessions,  or  berore  a  police  or  stipendiary  ma^strate,  as  aboTe 
mentioned. 

Hearing.']  Any  Justice  may  issue  a  summons  requiring  the 
attendance  of  any  person  as  a  witness  upon  the  hearing,  and  it 
may  be  served  either  by  deliveTy  of  a  copy  to  the  witness,  or 
by  learing  it  with  some  person  for  him  at  his  usual  place  of 
abode ;  Id,  m.  7,  8 ;  or  if  he  refuse  or  neglect  to  attend,  the 
justice  may  iKue  his  warrant.  This  summons  and  warrant 
may  readily  be  framed  from  the  forms,  ante,  pp.  40, 41. 

As  soon  as  the  party  and  witnesses  are  before  the  justices, 
and  before  the  party  is  asked  whether  he  or  she  has  any  cause 
to  show  why  he  or  she  should  not  be  convicted,  one  of  die  Jus- 
tices shall  say  to  him  : — *'  We  shall  have  to  hear  what  you 
have  to  $ay  in  answer  to  the  charge  against  you  ;  but  if  you 
wish  the  charge  to  be  tried  by  a  jury,  you  must  lif^ect  now  to 
our  deciding  upon  it  at  once,"^<it  words  to  the  like  effect  13 
4r  14  Viet.  c.  37,  s.  2.  If  he  object,  the  summary  proceeding 
ceases,  and  the  prosecutor  must  proceed  in  the  ordinary  way, 
by  indictment ;  but  if  he  say  he  has  no  objection,  then  the 
justices  take  his  plea,  proceed  to  hear  the  witnesses,  and  con- 
vict him,  or  dismiss  ^e  charge. 

The  Juistices  may  remand  the  party  for  further  examinatloii ; 
or  they  may  allow  him  to  go  at  laxge,  upon  his  procuring  a 
surety  or  sureties  to  be  bound  by  recognizance  for  his  appear-* 
ance  at  his  further  examination.    10  J*  1 1  Vict.  e.  83,  s.  6. 

Conviction  and  commUment.']  The  conviction  may  be  drawn 
in  the  following  form,  or  in  any  other  form  to  the  same  efibct ; 
and  which  conviction  shall  be  good  and  effectual  to  all  intents 
and  purposes.    Id*  s,  0. 

The  following  is  the  fonn  giren  in  the  schedule  to  the  statute : 
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Conviction, 

>     Beii  rememberedy  that  on  the doff  of , 

to  wit:  S  in  the  ffear  of  our  Lord  one  thouaand  tiglU  hundred 

and ,  at ,  Ui  the  county  of ,  [or  riding^  dtrt- 

eum,  liberty,  eity,  kc.,  ae  the  caae  may  be],  A,  O,  ii  convicted 
before  uOy  J,  P.  and  Q.  B,,  two  of  Her  Mqfetty'tjueticei  of 
tie  peace  for  the  eaid  county,  [SfcJ],  for  that  he  the  eaid 
A,  O.f  did  [specify  the  offence,  and  the  time  and  place  when  anp 
whcure  the  same  was  committed,  as  the  case  may  be,  but  with- 
out Betting  forth  the  CTidence] ;  and  we  the  said  J.  P.  and 
Q.  H.,  adjudge  the  said  A.  O/for  hie  eaid  qffence  to  be  tmpri* 

mmed  in  the ,  [and  there  kept  to  hard  labowr]  for  the 

epace  of f  [or  we  adjudge  the  eaid  A.  O.,  for  hie  said 

offence,  to  forfeit  and  pay [here  state  the  penalty  actu- 
ally imposed],  and  in  difault  of  immediate  payment  of  the 

eaid  sum,  to  be  imprisoned  in  the [and  there  kept  to 

hard  lahour^  for  the  space  of ,  unless  the  said  sum  shall 

be  sooner  paid]. 

Given  under  our  hands  and  seals,  ths  day  and  year  first 
above  mentioned. 

The  justices  may  order  restitution  of  the  property  stolen ; 
or  if  the  proper^  be  not  forthcoming,  they  may  order  the  of- 
fender to  pay  the  yalue  of  it  to  the  prosecutor,  at  once  or  by 
instalments.    10  ^  11  Vict.  c.  88,  s.  12. 

Also,  the  Justices  are  empowered  to  order  that  the  prosecu- 
tor be  allowed  his  expenses.    Id,  se.  15, 16, 17. 

The  following  forms  of  warrants  of  conmiitment,  are  not 
given  by  the  schedule  to  the  act : — 

Warrant  qf  Commitment  on  a  Conviction  where  thePumsh- 
ment  ie  by  Imprieonment,  jrc. 

To  the  constable  of ,  and  to  the  keeper  qf  the  [house 

of  correction]  at ,  in  the  eaid  [county]  qf . 

Whereas  A.  O,  was  this  day  duly  convicted  brfore  the  tm- 
dersigned,  [two]  of  Her  Mojeety*s  justices  of  the  peace  in 
and  for  the  said  [county]  of ,  for  that  [stating  the  of- 
fence w  in  the  conviction],  and  it  loas  thereby  ac^udged  tJiat 
the  said  A,  O,  'for  hia  said  qffence  should  be  imprieoned  in 

the  [house  of  correction]  at ,  in  the  said  county  [and 

there  kept  to  hard  labour]  for  the  space  of :  these  are 

therqfore  to  command  you,  the  eaid  constMe  qf ,  to  take 

the  said  A.  O.,  and  him  ettfdy  convey  to  the  [house  of  cor- 
rection] at nfbreeaid,  and  there  to  deliver  him  to  the 

keeper  thereof,  together  with  this  precept;  and  I  do  herdry 
command  you  the  said  keeper  qf  the  said  [houM  of  correction  J 
to  receive  the  eaid  A,  O,  into  your  custody  in  the  said  [house 
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of  oomction],  ikert  te  iwqnriton  Mm  ttatd  kfisp  him  to  hard 

labour]  for  the  tpaee  qf ;  amd  for  yoyr  to  domg  tkie 

diaU  be  fow  o^fficieHt  warrant. 

CHven  under  m^  hand  and  eealy  tkb  ^-^^  dojf  qf >tit 

iks  pear  ^fowrhird y  at ,  tn  the  [oonnty]  afermaUL 

J,  S.      [L.S.] 

w^arrant  ^  ^^atndtment  titpofi  a  ConvictwH  for  a  Penauffm 

To  the  eaniUMe  vf y  amd  to  the  ieqi>er  vf  the  [housa 

of  oorreetioa]  at ,  tn  the  eaid  [ooonty]  ^ . 

Whereae  A,  O,  u>ae  on  tkie  dap  dwty  eenxnetod  hrfore  the 
undertiffnod  [two]  ^  Hor  Mq^eety'e  Juetieee  qf  the  peace  in 
and  for  the  eaid  [ooonty],  for  that  [statiiig  the  ofSemee  oa  la 
the  ooDTictloD]  ;  and  it  woe  thereby  aeljudifed  that  the  eaid 
A.  0,for  hie  eaid  qffknee  ehould  forfeit  and  pay  the  eum  of 
— ^-,  \_ke,,  88  in  the  conviction],  and  tn  dtfanlt  qfinunediato 
paipnent  of  the  eaid  jum,  to  be  in^rieoned  in  the  [hooM  of 
correction  J  at  -— *  in  the  eaid  [county]  [and  there  kept  to 

hard  labour]  for  the  epaee  of ,  unleee  the  eaid  eum  ^intld 

be  eooner  paid:  and  whereae  the  eaid  A,  O.  hath  not  paid 
the  eaid  turn  or  any  part  thereof  but  therein  hath  made  de*^ 
fault :  theee  are  thortfore  to  command  you  the  eaid  conetabU 

qf y  to  take  the  eaid  A.  O,,  and  him  etfely  to  convey  to 

the  [houae  of  correction]  at qforeeaidf  aftd  there  to  de^ 

liver  him  to  the  keeper  thereqf,  together  with  thie  precept; 
amd  I  do  hereby  command  you  the  eaid  keeper  of  the  eaid 
[house  of  correction]  to  receive  the  eaid  A.  O,^  into  your 
cuetody  in  the  eaid  [houae  of  oorrectiou] ,  there  to  imprieon 

him  [and  keep  him  to  hard  labour] /or  the  epaee  qf ,  «m- 

leee  theeaideum  ehall  be  eooner  paid :  and  for  your  to  doing 
thie  ehall  be  your  t^ffieient  warrant, 

Oiven  under  our  hande  and  eeale,  thie day  <^ , 

in  the  year  of  our  Lord ,  at ,  in  the  [county]  aforo- 


J,  P,     [L.8.] 
Q.  JR.      [L.8.J 

This  fine,  if  paid,  is  to  be  paid  to  the  clerk  of  the  convicting 
Justices,  and  by  him  to  the  county  rate,  or  rate  in  the  nature 
of  a  county  rate  for  the  county,  city,  &c.  in  which  the  offence 
waa  committed.     10  ^  11  Vict.  c.  82,  e.  6. 

Ditmieeal  of  the  charge.^  If  the  Justices,  upon  the  hearing 
of  any  such  case,  shall  deem  the  offence  not  to  be  proved,  or 
that  it  is  not  expedient  to  inflict  any  punishment,  they  diall 
dismias  the  party  charged,  on  finding  surety  or  sureties  for  his 
future  good  behaviour,  or  without  such  sureties,  and  there  make 
out  and  deliver  to  the  party  a  certificate  of  his  dismissal ;  10 
A*  11  Vict,  c,  82,  s.  1 ;  which  certificate  shall  release  the  party 
from  all  Airther  or  other  proceedings  for  the  samecause.  Id.e.  3. 
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Chaftbr  IJI. 
Intkeiment  and  Pleadrngs, 

SBCTIOir    I. 

IndictfMnt, 

An  indictment  is  an  aocuaation  at  the  suit  of  the  crowtv, 
ibimd  to  be  true  by  the  oaths  of  a  grand  Jory.  3  Hawk. 
€.  S5,  «.  1.  It  oonaists  of  the  venue,  the  commencement,  the 
fltatament  of  the  offence,  and  the  condueion  \  and  in  thia  order 
I  ahall  treat  of  it  under  the  following  heads : — 

1 .  Venue,  p.  63. 

S.  Commencement,  p.  76. 

3.  Body  of  the  Indictment,  p.  78. 

4.  Conclusion,  p.  92. 

5.  Joinder  of  Offences,  p,  99. 

6.  Joinder  of  Defendants,  p.  96. 

7.  Indictment,  .bow  preferred  and  found,  p.  97. 

8.  Indictment,  in  what  Cases  amendable,  p.  99. 

9.  Indictment,  when  and  how  quashed,  p.  103. 


1.  Venue, 

What,'\  The  veno()  is  the  county,  &c.,  stated  in  the  margin 
of  the  indictment,  and  is  descriptive  of  the  extent  of  the  juri»- 
diction  of  the  court  before  which  the  offender  is  to  be  tried  : — 
in  indictments  to  be  tried  at  the  assises,  the  venue  is  the 
county  or  county  of  a  city,  &c.,  to  which  the  judges'  commis- 
sion relates ;  in  indictments  to  be  tried  at  the  sessions,  the 
county,  riding,  division,  city,  or  borough  to  which  the  com- 
mission of  the  peace  extends.  In  indictments  for  offences 
triable  at  the  central  criminal  court,  the  venue  is  merely 
''Central  Criminal  Court,  to  wit,"  being  descriptive  of  a  cer«- 
tain  district,  namely,  the  coun^  of  Middlesex,  the  city  of 
London,  and  parts  of  the  counties  of  Essex,  Kent,  and  Surrey, 
within  which  the  court  has  jurisdiction. 


General  ruleJ]  The  general  rule  as  to  venue,  is,  that  a 
person  who  has  committed  an  indictable  offence,  if  tried  at 
the  assixes,  must  be  indicted  and  tried  in  the  county  in  which 
the  offence  was  committed ;  if  tried  at  the  sessions,  in  the 
county,  riding,  division,  city,  or  borough  within  which  the 
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ofibnoe  was  committed,  and  for  which  a  ooart  of  quarter 
dons  is  holden.      But  to  this  there  are  many  exoeptions, 
mostly  created  by  statute,  which  I  shall  now  proceed  to  notice. 

Qffencet  in  a  county  of  a  city  or  to^on  corporate,']  By 
Stat.  38  G.  3y  c.  52,  s.  2,  the  indictment  for  an  offsnee  com- 
mitted or  charged  to  be  committed  within  the  county  of  any  dty 
or  town  corporate,  may  be  preferred  to  the  jury  of  the  county 
next  adjoining  to  the  county  of  such  city  or  town  corporate, 
sworn  and  charged  to  enquire  for  the  King,  for  the  body  of 
such  acQoining  county,  at  any  sessions  of  oyer  and  terminer  or 
general  gaol  delivery.  The  statute  (s.  12),  however,  requires 
the  prosecutor  in  such  a  case  to  enter  into  a  recognizance  in 
40/.,  before  the  court  where  such  bill  shall  be  pre&red,  con- 
ditioned to  pay  the  extra  costs  of  the  prosecution,  if  the  court 
at  the  trial  shall  be  of  opinion  that  he  ought  to  pay  the  same. 
The  words ' '  town  corporate,"  in  the  above  act,  mean  a  town  cor- 
porate which  is  a  county  of  itself,  such  as  Kingston-upon-Hully 
&c.  It,  V.  MUner,  2  Car.  ^  K.  310.  But  the  statute  (s.  11) 
specially  excepts  London,  Westminster,  and  the  borough  of 
Sonthwark  ;  and  the  cities  of  Bristol,  Chester,  and  Bxeter  are 
excepted  from  it  by  stat.  5  &  6  W.  4,  c.  76,  s.  100.  But  now 
by  Stat.  14  &  15  Vict.  c.  55,  s.  19,  all  oflbnoes  committed  in 
any  '*  county  of  a  city  or  county  of  a,town  corporate,  within 
which  Her  Miyesty  has  not  been  pleased  for  five  years  next 
before  the  passing  of  this  act,  to  direct  a  commission  of  oyer 
and  terminer  and  general  gaol  delivery  to  be  executed,"  and 
which  are  not  triable  at  the  quarter  sessions,  may  be  teied  in 
the  next  adjoining  county.  And  by  aect.  24,  the  next  adjoin- 
ing county  shall  be  the  same  as  is  named  in  sched.  C.  to  stat. 
5  &  0  W.  4,  c.  76 ;  by  which  the  county  of  Northumberland 
is  the  next  acyoining  county  to  Berwick-upon-Tweed,  and 
to  Newcastle-upon-Tyne,  and  Yorkshire  the  next  adjoining 
county  to  Kingston-upon-Hull.  By  the  same  schedule, 
Gloucestershire  is  declared  to  be  the  next  adjoining  county  to 
Bristol,  Cheshire  to  Chester,  and  Devonshire  to  £ceter;  but 
at  those  cities  the  assises  are  holden. 

By  stat.  14  k  15  Vict.  c.  100,  s.  23,  in  such  a  case,  the 
county  of  the  city  or  town  shall  be  deemed  the  venue,  and  may 
either  be  stated  in  the  margin  of  the  indictment,  with  or  with- 
out the  name  of  the  county  in  which  the  ofitoder  is  to  be  tried, 
or  be  stated  in  the  body  of  the  indictment  by  way  of  [special] 
venue.  The  usual  form  of  the  marginal  venue  is  thus : — 
''  County  of  York^  (being  the  next  ad(joining  county  to  the 
eottnty  of  the  tovm  af  Kingston^upon-HuU,)  to  wit :"  or  as 
the  case  may  be. 

Offences  on  a  journey  or  voyage^  Sfc."]  Where  any  felony 
or  misdemeanor  shall  be  committed  on  any  person, — or  in 
respect  of  any  property, — in  or  upon  any  coach,  waggon,  cart, 
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or  other  earrlage  whatooerer,  em|kloyed  in  any  journey, — or 
ihall  be  committed  on  any  penon,  or  on  or  in  respect  of  any 
property  ,<m  board  any  venel  whatever  employed  on  any  Toyage 
or  journey  npon  any  navigable  riyer^  canal,  or  inland  naviga* 
tlon  : — soch  feluny  or  misdemeanor  may  be  dealt  with,  en- 
quired of,  tried,  determined,  and  ponlahed  in  any  connty, 
tfaroug^  any  part  whereof  Mich  coach,  waggon,  cart,  carriage^ 
or  yiautl  shall  have  passed,  in  the  course  of  the  journey  or 
voyage  during  which  soch  felony  or  misdemeanor  shall  have 
been  committed,  in  the  same  manner  as  if  it  had  been  actually 
oomniitted  in  such  county.    7  0. 4,  c,  04,  «.  13. 

And  in  all  cases  where  the  side,  centre,  or  other  part  of  any 
lag-hway,  or  the  side,  bank,  centre,  or  other  part  of  any  such 
oaaaly  river,  or  navigation,  shall  constitute  the  boundary  of  any 
two  counties,  such  felony  or  misdemeanor  may  be  dealt  with, 
aoqniied  of,  tried,  determined  and  punished  in  either  of  the 
said  counties,  through,  adjoining  to,  or  by  the  boundary  of  any 
pert  whereof  such  coach,  waggon,  cart,  carriage,  or  vessel  biaU 
bare  passed,  in  the  course  of  the  journey  or  voyage  during 
wliidi  aach  felony  or  misdemeanor  shall  have  been  conunitted, 
in  the  aame  manner  aa  if  it  had  been  actually  committed  in 
such  county.    Id. 

Qffeneet  on  the  Jwundariei  of  eovntieB,']  Where  any  felony 
or  misdemeanor  shall  be  committed  on  the  boundary  or  boun- 
daries of  two  or  more  counties, — or  within  the  distance  of  600 
yards  of  any  such  boundary  or  boundaries, — every  such  felony 
or  misdemeanor  may  be  dealt  with,  enquired  of,  tried,  deter- 
mined, and  punished,  in  any  of  the  said  counties,  in  the  same 
manner  as  if  it  had  been  actually  committed  therein.  7  Q,  4, 
c  64,  «.  12.  This  has  been  holden  not  to  extend  to  trials  in 
limited  Jurisdictions,  but  to  be  confined  to  trials  in  counties 
only ;  and  where  a  man  was  tried  for  a  larceny  at  the  sessions 
of  the  borough  of  Southwark,  it  appearing  that  the  ofTence 
was  in  Ikct  committed  in  the  city  of  London,  about  twenty 
yards  vrithin  the  boundary  between  it  and  the  borough ;  and 
being  afterwards  indicted  for  the  same  larceny  in  London,  he 
pleaded  auterfais  acquit :  the  judges  held  the  plea  to  be  bad, 
as  the  sessions  had  no  jurisdiction  to  try  the  offence,  this  sec- 
tion of  the  statute  extending  only  to  trials  in  counties,  and  not 
to  trials  in  limited  jurisdictions.  JR.  v.  WeUh,  Ry.  ^  M.  175. 

Offences  begun  in  one  county  and  completed  in  another.'] 
Where  any  felony  or  misdemeanor  shall  be  begun  in  one 
county  and  completed  in  another,  it  may  be  dedt  with,  en- 
quired of,  heard,  determined,  and  punished  in  either  county, 
as  if  it  were  wholly  committed  therein.  7  O.  4,  c.  4,  «.  12. 
See  R.  V.  Welsh,  supra. 

Offences  partly  in  England,  partly  out."]  Where  any  per- 
am,  being  previously  stricken,  poisoned,  or  otherwise  hurt 
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atrake,  poiaoning,  or  hart  in  Bnglaiidy — or  being  feioniooaly 
atrickeoy  poiaoned,  or  otherwiae  hart  at  any  place  in  Rngiand, 
ahall  die  of  aoch  atroke,  poiaoning,  or  hurt  upon  the  aea,  or  «L 
any  place  out  of  England^— oreiy  oflfcnoe  committed  In  reapeci 
of  any  aoch  caae,  whether  the  same  amonnt  to  the  oftnoe  of 
murder  or  manslaughter,  or  iA  being  acceaaoiy  before  the  fisct 
to  murder,  or  after  the  &ct  to  murder  or  manalaughter,'— may. 
be  dealt  with,  enquired  of,  tried,  determined,  and  puniahed,  la 
the  county  or  place  in  Rngland  in  which  such  death,  stroke^ 
poiwming,  or  hurt  ahall  happen,  in  the  same  manner  aa  if  the 
oflbnee  had  been  wholly  committed  in  that  county  or  place. 
9  O.  4,  e.  31,  a.  8. 

Off(nuse9  mbroad,']  By  atat.  9  O.  4,  c  31,  a.  7,  if  any  of 
Hia  Migesty'a  subjects  ^ball  be  charged  in  £ngland  with  any 
murder  or  manslaughter,  or  with  b^ng  aoceaaory  before  the. 
flict  {o  any  murder,  or  after  the  ftct  to  any  murder  or  maa- 
alaugfater,  the  aame  being  reapectiTely  committed  on  land  oat 
of  the  United  Kingdom,  whether  within  the  King's  dominiona 
or  withont, — a  commiaaion  of  oyer  and  terminer  under  tho 
great  seal  shall  be  directed  to  such  persons,  and  into  aoch 
county  or  place,  as  shall  be  appointed  by  the  Lord  Chauoellor, 
for  the  speedy  trial  of  such  offender;  peers  however  are  in 
^ch  cases  to  be  tried  by  their  peers.  The  venue  in  the  mar*' 
gin  of  the  indictment,  in  such  a  case,  should  be  the  county  in 
which  the  special  commissioners  are  directed  by  their  com- 
mission  to  sit.  Where  the  indictment  stated  the  offence  to 
have  been  committed  at  Boulogne,  in  the  kingdom  of  France, 
to  Mt,  at  London,  &c,  and  the  grand  jury  objected  to  it,  aa 
stating  the  death  to  have  happened  at  two  places, — Bayley,  J, 
ordered  the  words  "  at  London,"  &c.,  to  be  struck  out.  R,  t. 
Helsham,  4  Car,  {r  P'  394.  The  admission  of  the  prisoner 
that  he  is  a  British  subject,  is  good  evidence  that  he  is  so.  liL 
See  R,  V.  Matte,  7  Car.  k  P.  458;  -R.  v.  Vepardo,  S,  ^  JKy. 
134  ;  R,  V.  Sawffer,  2  Car,  ^  K.  101 ;  and  tee  etat,  11  fp  \% 
Viet,  e,  42,  a.  2 ;  and  ante,  p.  35. 

Also,  for  misdemeanors  committed  abroad,  by  persona 
holding  public  offices  or  employments  under  the  British  go- 
vernment, the  offenders  may  in  like  manner  be  tried,  &c,  in 
this  country.  42  G,  3,  c,  85.  *  See  JR.  v.  Shawe,  5M.^S, 
403. 

Offeneee  at  eeaJ]  The  venue  in  indictments  for  offences 
committed  at  sea,  within  the  jurisdiction  of  the  Admiralty, 
varies  according  to  the  court  in  which  the  offender  is  prose- 
cuted:— if  proceeded  against  before  a  special  commission, 
which  was  the  only  mode  of  prosecution  formerly,  the  venue 
in  the  margin  is  merely  **  Admiralty  of  England;"  if  at  the 
central  criminal  court,  **  Central  Criminal  Court,  to  wit ;"  if 
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tt  the  ftwixesy  the  coantj  in  which  t)ie  aisliet  are  holden* 
BeaideB  thus  noticing  the  venae,  it  may  he  convenient  in  this 
place  to  make  a  short  statement  as  to  the  extent  of  the  Ad- 
■BBatty  jurisdiction,  and  the  ofitoces  of  wliieh  the  admiral  if 
aaid  to  hKwe  cognizance. 

The  admiral  has  exclusive  jurisdiction  of  all  ofibnces  com- 
mitted on  the  high  seas,  and  within  the  harbours,  creeks,  and 
hsvenB  of  foreign  countries.  But  within  the  harbours,  creeks, 
and  havens  of  this  country,  the  courts  of  common  Uiw,  and 
not  the  admiral,  have  jurisdiction:  as  for  instance,  if  an 
imaginary  line  were  drawn  across  the  month  of  such  creek, 
ftc.,  from  one  point  of  land  to  the  other,— of  all  ofibnoes  com* 
nittod  within  the  line,  the  common  law  would,  have  jurisdiC" 
tkm  ;  hot  all  oflbnces  committed  without  the  line,  would  be 
within  the  jurisdiction  of  the  admiral.  As  to  tlie  sea  shore  :>— 
bfldow  low  water  mark,  the  admiral  has  exclusive  jurisdiction  | 
above  high  water  mark,  the  courts  of  common  law  have  ex« 
ehmive  jurisdiction ;  and  between  high  and  low.  water  mark, 
the  Coorts  of  common  law  and  the  admiral  have  alternate 
jurisdiction, — the  courts  of  oommon  law  have  jurisdiction  (tf 
all  offences  committed  on  the  strand  when  the  tide  is  out,^ 
the  admiral,  jurisdiction  of  all  oiiences  committed  on  the 
water,  when  the  tide  is  in.  Formerly,  if  a  man  on  land  fired 
a  pistol  or  gun  at  a  man  who  was  upon  the  sea,  and  killed 
him,  the  offence  was  deemed  to  be  within  the  Admiralty  juris- 
diction ;  for  the  o^nce  was  holden  to  be  committed  where 
the  deuth  happened,  and  not  at  the  place  from  whence  the 
cause  of  death  proceeded.  R,  v.  Comber,  1  Ba^t,  P.  C.  367. 
But  now,  in  such  a  case  we  have  seen,  (ante,  p.  65, 66,)  he  may 
be  tried  in  the  same  manner  as  if  the  whole  of  the  offence  was 
committed  on  land.  9  Q,  4,  e,  31 ,  s,  8.  Also,  all  ofibncea 
committed  on  the  high  seas  against  any  Act  relating  to  the 
cnstoms.  sliall,  for  the  purposes  of  proaecotion,  be  deemed  to 
have  been  committed  on  the  place  on  land  in  the  United 
Kingdom  into  which  the  ofiender  shall  be  taken,  brought,  of 
canied,  or  in  which  he  shall  be  found.  3  ^  4  TF.  4,  c.  5S^ 
J.  77.    8  4r  0  Viet.  c.  87,  *.  95. 

Besides  tiie  offence  of  piracy,  and  some  other  offences 
which  can  only  be  committed  at  sea,  the  admiral  has  jurisdiction 
of  all  treasons,  ftlonies,  conspiracies;  28  H,  8,  e,  15;  mur- 
der; Jd.  1  EaH,  P,  C,  26i!,  See  B.  v.  Serva  et  al.,  ft  Car, 
^  JT.  53 ;  attempts  to  murder  or  maim  or  do  gprlevous  bodily 
harm,  within  stat.  1  Vict  o.  85,  by  sect.  10;  all  other  ofibncea 
against  the  person,  within  stat.  9  G.  4,  c.  31,  by  sect.  32 ; 
doing  ii^ury  by  explosive  substances,  within  stat.  8  &  9  Vict, 
c.  35,  by  sect.  17 :  offences  punishable  by  the  statute  against 
forgery,  1  W.  4,  c.  66,  by  sect.  27  ;  all  o^ces  relating  to  the 
coin,  within  stat.  2  W.  4,  c  34,  by  sect.  20 ;  and  generally, 
all  other  offences  committed  on  the  high  seas,  out  of  the  body 
of  any  county.    39  O.  3,  c.  37.    And  all  offences  committed 
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•f  aea  an  now  pnniahable  in  the  same  manner  aa  if  oommittsd 
on  land.    7  ^  8  O.  4,  c.  88,  $.  13. 

By  itat  28  H.  8,  c.  16,  all  traaaons,  felonlea,  robberlea, 
mnidera,  and  oonapiradea  ooounitted  on  the  eeas,  or  in  any 
haven  where  the  wimiral  has  jnrisdiction,  were  tristble,  ac- 
eoiding  to  the  coarae  of  the  common  law,  in  such  places  aa 
were  appointed  by  eommiiaion.  But  that  mode  of  proceeding 
being  found  productiTe  of  delay,  jurisdiction  was  g^Ten  to  die 
oen^d  criminal  court  of  all  offences  "  committed  or  alleged 
to  have  been  committed  on  the  high  seas,  and  other  plaoea 
within  the  jurisdiction  of  the  Admiralty  of  England."  4  jr  6 
W,  4,  c.  86,  a.  3d.  And  ms  R.  t.  WalUu»,  1  Car*,  ^  M, 
900.  And  now,  by  stmt.  7  &  8  Viet,  c  S,  s.  1,  anthority  ifl 
given  to  Her  Miyesty's  judges  of  assite  and  oommiasionera  of 
oyer  and  terminer,  to  inquire  of,  hear,  and  detennina  all  of* 
fences  alleged  to  have  been  committed  on  the  hiirh  seaa  and 
other  places  within  the  jurisdiction  of  the  Admhrdty  of  Eng- 
land; and,  by  sect.  3,  in  all  indictments  preferred  before 
them,  the  venue  laid  In  the  margin  shall  be  the  same  aa  if  the 
'  ofibnoe  were  committed  in  the  county  where  the  trial  ia  to  be 
had,  but  the  material  &cts  shall  be  averred  to  have  taken 
place  *'on  the  high  seas."  It  is  not  necessary  to  allege  that 
it  was  committed  within  the  Jurisdiction  of  the  Admiralty. 
M,  T,  Jones  et  aL,  3  Car.  ^  K.  105.  1  Dm,  C.  C.  101. 
And  the  accessory  before  or  after  the  fiict,  may  be  tried  by  the 
aame  court  which  has  jurisdiction  to  try  the  principal  felon. 
Ante,  pp.  15, 18. 

Murder  and  manelaughterJ]  Where  the  death  and  canae  of 
death  both  happen  in  the  same  county,  kc.,  the  venue  of 
course  must  be  laid  there.  Where  the  cause  of  death  happeoa 
in  one  county  and  the  death  in  another,  the  venue  may  be  laid 
in  either.  See  etat,  7  O.  4,  e.  64,  e.  13,  ante,  p.  65.  And 
where  the  cause  of  death  happens  in  England,  and  the  death 
on  the  high  seaa,  or  at  any  place  out  of  England,— or  if  the 
cause  of  death  happen  on  the  high  seas  or  at  any  place  out  of 
Enghmd,  and  the  death  in  England, — the  party,  whether 
eharsed  with  murder  or  manslaughter,  or  as  accessory  before 
the  fact  to  murder,  or  after  the  foct  to  murder  or  man«- 
alanghter,  may  be  tried  in  the  county  or  place  in  England 
where  the  cause  of  death  or  death  happened,  in  the  same 
manner  aa  if  the  offence  had  been  wholly  committed  in  that 
county  or  place.   9  O.  4,  c.  81,  e,  8.    Ante,  pp.  65, 66. 

jUM.]  In  an  indictment  for  publishing  a  libel,  the  venue 
must  be  laid  in  the  county,  &c,  where  it  was  published.  But 
if  the  publication  were  by  sending  it  from  the  defendant 
to  the  prosecutor,  unsealed,  6cc.,  the  venue  may  be  laid  either 
in  the  county  from  which  it  was  sent,  or  in  that  in  which  it 
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vat  reeaiyed.  And  the  same,  if  it  ware  seat  aealed,  and  the 
indictment  was  for  writing  or  printing  and  publishing  it  See 
M,  T.  Burdettf  AB.^  Aid.  06. 

Larcen^J]  The  Tenne  in  larceny,  as  in  other  cases,  may  be 
laid  in  the  county  in  which  the  goods  were  stolen.    But  at 
oommon  law,  if  a  man  steal  goods  in  one  county,  and  cany 
them  into  another,  he  may  te  indicted  and  tried  in  either; 
2  Hawk,  e.  25, ».  38 ;  for  he  is  deemed  guilty,  as  well  of  a 
taking  aa  of  a  carrying  away,  in  both.    The  larceny,  howerer, 
must  be  one  at  common  law,  and  not  a  larceny  created  by 
ilatate.    B.  t.  Millar,  7  Car.  jr  P>  665.    And  now,  by  stat. 
7  &86. 4,  c  39,  B.  76,  if  any  person,  having  stolen  or  otherwise 
feloniously  taken  any  cliattel,  money,  or  yaluable  security,  or 
other  property  whatsoever,  in  any  one  part  of  the  United 
Kingdom,  shall  afterwards  have  the  same  property  in  his  poe- 
sewion  in  any  other  part  of  the  United  Kingdom,  he  may  be 
dealt  irith,  tried,  and  punished  for  larceny  or  theft  in  that 
part  of  thie  United  Kingdom  where  he  shall  have  such  pro- 
perty, in  tlie  same  manner  as  if  he  had  actually  stolen  or 
tsken  it  in  that  part.    Jersey,  hovrever,  is  not  a  part  of  the 
United  Kingdom,  for  this  purpose;  and  therefore  where  it 
qvpeared  that  the  prisoner  stole  the  goods  in  Jemey,  and  they 
were  found  in  his  possession  at  Weymouth  in  Dorsetshire,  the 
Jodges  held  that  he  could  not  be  indicted  for  it  in  Dorsetshire, 
within  the  meaning  of  this  Act.    B,  y.  Prawee,  By.  ^  M, 
349.    And  see  JR.  y.  Madge,  9  Car.  ^  P.  29.    So,  where  a 
man  stole  a  brass  furnace  in  Radnorshire,  broke  it  to  pieces 
there,  and  then  brought  the  pieces  of  brass  into  the  county  of 
Hereford :  Hnllock,  B.,  held  that  he  could  not  be  faidicted  in 
fieieford  for  stealing  Uie  ftimaoe  there,  it  never  having  in 
feet  been  in  Hereford.    B.  v.  HaUaway,  I  Car.  jr  P.  127. 
Bat  no  distance  of  time,  between  the  stealing  in  one  county 
and  hnying  the  property  in  another,  vnll  prevent  the  party 
fiom  being  indicted  in  the  latter  county;  and  therefore  where 
the  property  was  stolen  by  the  prisoner  in  Yoriuhire  in  Novem- 
ber, 18S3,  and  brought  by  him  into  Durham  in  March,  1824y 
Oe  judges  held  that  he  might  be  indicted  for  the  larceny  in 
Durham.    B.  v.  Parkin,  By.  {r  M.  45.    But  where  the  pri- 
sonen  stole  two  horses  at  different  times  and  at  different  places 
In  Somersetshire,  and  brought  both  at  the  same  time  into 
WUts,  and  had  them  there  in  their  possession :  Littledale,  J., 
held  that  this  did  not  warrant  the  including  both  larcenies 
in  one  indictment ;  and  he  therefore  put  the  prosecutor  to 
his  eleeticm  as  to  which  offbnce  he  would  prosecute.    B.  y. 
and  J^eriee,  By.  ^  Mo.  N.  P.  C.  296. 


Embexzlememt.']  The  venue  must  be  laid  in  the  county, 
fee,  in  which  the  embezzlement  took  place,  if  that  be  known* 
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Bat  in  the  abMDoe  of  express  eridenoe  upon  that  rabjeet,  the 
venue  may  be  laid,  either  in  the  county  where  the  defendant 
received  die  money,  Sec,  or  (and  perimps  more  properly)  in 
the  county  in  which  he  ought  to  have  accounted  for  it  to  his 
master,  and  did  not.  Where  the  master  resided  in  Staflfbrd- 
shire,  and  the  prisoner  by  his  orders  received  money  for  him 
In  the  county  of  Salop,  and,  being  afterwards  asked  by  Ma 
master  in  Staffordshire  whether  he  had  received  it,  said  be 
bad  not;  and  there  was  no  evidence  in  which  of  the  two 
counties  the  embezzlement  actually  took  placed  being  in- 
dicted for  this  offence  in  the  county  of  Salop,  ten  of  the  judges 
held  it  to  be  correct.  R,  v.  Hobtouy  1  Etut,  P,  C.  xxiv.,  R.  ^ 
Ry,  66.  On  the  other  hand,  where  a  master,  residing  in  Mid- 
dlesex, sent  his  servant  to  a  customer  in  Surrey  with  goods,  for 
which  he  was  to  be  paid,  and  he  received  payment  from  the 
customer  accordingly ;  and  being  asked  by  his  master,  on  his 
return,  if  he  had  received  payment,  answered  that  he  had  not: 
being  indicted  for  the  offence  in  Middlesex,  and  it  being  ob- 
ject^ that  he  should  have  been  indicted  in  Surrey  where  he 
received  the  money,  the  judges  held  that  he  was  properly  in- 
dicted in  Middlesex ;  that  the  denial  of  the  receipt  of  the 
money,  when  the  prisoner  was  called  upon  by  his  master  to 
account  for  it,  was  the  first  act  from  which  the  jury  could 
with  certainty  say  that  the  prisoner  intended  to  embezzle  it ; 
and  that  even  if  it  were  proved  that  he  had  spent  the  money 
in  Surrey,  that  would  not  necessarily  have  confined  the  trial 
of  the  offence  to  that  county..    R,  v.  Taylor,  R.  ^  Ry,  68. 

FaUe  pretences.']  The  obtaining  of  the  money  by  the  false 
pretence,  is  in  this  case  the  offence,  and  the  venue  must  there- 
fore be  laid  in  the  county,  &c.,  where  the  money  was  obtained. 
A  difficulty  sometimes  arises  in  this  respect,  where  the  false 
pretence  is  made  by  letter.  Where  the  prisoner  gave  the  letter 
containing  the  false  pretence,  to  an  accomplice  in  Middlesex, 
desiring  him  to  put  it  into  the  post-ottico  at  Gravesend ;  it 
was  dated  as  from  Gravesend,  and  directed  to  the  prosecutor  at 
Bath,  requesting  him  to  send  him  a  post-office  order  by  post, 
directed  to  James  Power,  Gravesend ;  the  letter  arrived  -at 
Bath,  but  the  prosecutor  being  then  in  Middlesex,  it  was 
forwiurded  to  him  there,  and  he  accordingly  sent  the  post-offloe 
order  from  Middlesex  to  Gravesend :  the  prisoner  being  in- 
dicted in  Middlesex,  for  obtaining  tiiis  i>ost-office  order  by 
false  pretences,  it  was  objected  that  the  offence  ought  to  be 
tried  in  Kent,  where  the  order  and  the  money  for  it  was 
received-;  but  the  judges  held  that  by  desiring  the  order  to  be 
sent  by  post,  the  prisoner  constituted  the  postmaster  his  agent 
for  receiving  it,  and  the  postmaster  having  received  it  in 
Middlesex,  the  prisoner  was  properly  indicted  there.  R,  v. 
Jonesy  19  Law  J.  162  m. 
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SieaHngfrom  toreck,  jrc.]  Far  stealing  from  a  ship  in  di»- 
»,  wrecked,  straDded,  or  cast  on  shore,  the  offender  may  be 
indicted  and  tried,  either  in  the  county,  &c.,  in  wliich  the 
offence  was  committed,  or  in  any  comity  next  a^oining.  7  jr8 
G.  4,  e.  29,  s,  18. 

So,  any  person  committing  an  offence  against  stat.  9  &  10 
Vict,  c  99,  intituled  "  An  Act  for  consolidating  and  amending 
tbe  laws  relating  to  wreck  and  salvage,"  by  which  persons  cut* 
ting  away  or  defitcing  buoys  or  buoy  ropes — or  purchasing 
anchors,  cables,  or  goods  weighed  up,  swept  for,  5cc., — are 
punishable, — may  be  laid  to  be  committed  and  may  be  tried  |n 
any  city,  county,  or  place  where  any  such  article,  matter,  or 
thing  in  relation  to  which  sncb  offence  shall  be  committed, 
shall  have  been  found  in  the  possession  of  the  person  committing 
the  offence,  or  where  the  offender  may  at  any  time  happen  to  be. 
9  ^  10  Vict.  c.  99,  «.  88. 

Receivers.']  A  person  charged  with  receiving  goods  feloniously 
stolen,  or  obtained  by  fiilse  pretences,  knowing  the  same  to 
have  been  so  stolen  or  obtained,  may  be  indicted  and  tried, 
either  in  any  county  or  place  where  he  shall  have  or  shall  have 
had  the  property  in  his  possession,  or  in  any  county  or  place 
where  the  principal  offender  maybe  tried, in  the  same  manner 
as  he  may  be  indicted  and  tried  in  the  county  or  place  where 
he  recdved  the  property.    7  j-  8  Cr.  4,  c.  29,  s.  56. 

Forgery.']  By  stat.  11  O.  4  &  1  W.  4  c.  66  (the  Forgery 
Act),  8.  24,  if  any  person  shall  commit  any  offence  against 
that  Act,  or  shall  commit  any  offence  of  forging  or  altering 
any  matter  whatsoever,  or  of  offering,  uttering,  disposing  of,  or 
putting  off  any  matter  whatsoever,  knowing  the  same  to  be 
forged  or  altered,  whether  the  same  shall  be  indictable  at 
common  law  or  by  virtue  of  any  statute  made  or  to  be  made : 
the  offence  of  every  such  offender  may  be  dealt  with,  tried,  and 
punished,  and  laid  and  charged  to  have  been  committed,  in 
•any  county  or  place  in  which  he  shall  be  apprehended  or  be  in 
custody,  as  if  his  offence  had  been  actually  committed  in  that 
county  or  place;  and  every  accessory  before  or  after  the  fiict, 
if  the  same  be  a  felony,  and  every  person  aiding,  abetting,  or 
eoonselling  the  commission  of  such  offence,  if  the  same  be  a 
misdemeanor,  may  be  dealt  with,  indicted,  tried,  and  punished, 
and  his  offence  laid  and  charged  to  have  been  committed  in 
any  county  or  place  in  which  the  principal  may  be  tried. 
Where  the  jury  found  that  the  prisoner  was  guilty  of  the  forgery 
with  which  he  was  charged,  but  that  there  was  no  evidence  of 
his  having  committed  it  within  the  jurisdiction  of  the  court » 
•tbe  judge  held  that  the  defendant  being  before  the  court  at  his 
trial,  was  there  **  in  custody'*  within  the  meaning  of  the  above 
paction,  and  that  it  was  therefore  nnnecesaary  to  allege  or 
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prove  when  or  where  he  was  taken  into  custody.  B.  ▼. 
Sm^thiss,  19  Law  J*.  31 ,  m. ;  and  see  R.  ▼.  Wkiley,  1  Car.  jr  K. 
IM. 

TreaMm  or  coiuptrary.]  The  tenue  in  treason  committed  in 
England,  may  he  laid  in  any  county  in  which  a  good  overt  act 
can  he  proved.  Treason  out  of  the  realm,  may  be  tried  either 
before  Uie  court  of  Queen's  Bench,  by  a  jury  of  the  county 
where  the  court  sits,— or  by  commission,  in  any  county  therein 
named,  by  a  jury  of  such  county.  35  jET.  8,  c.  2 ;  400  3  Hawk, 
e.  25,  tM.  48-53. 

So  the  venue  in  conspiracy  may  he  laid  in  any  county 
where  a  good  overt  act  can  be  proved.  R.  v.  Brieac  (f  Scott, 
4  East,  171. 

Unlawful  oaiheJ]  In  an  indictment  ibr  administering  an 
oath  to  commit  treason  or  murder,  the  venue  may  be  laid,  and 
the  ofibnder  tried  before  a  court  of  oyer  and  terminer,  in  any 
county  in  England,  as  if  the  ofibnoe  were  oonmiitted  there. 
52  O.  3,  c,  104,  s.  8. 

Foreign  eerviee.^  The  ofl^ce  of  engaging  in  foreign  mill* 
tary  or  naval  service,  without  licence  from  the  crown,  or  going 
abroad  for  that  purpose,  or  engaging  others  in  such  service, 
— ^if  committed  in  England,  may  be  tried  before  the  court  of 
Queen's  Bench,  and  the  venue  laid  at  Westminster ;  or  at  the 
assizes  or  sessions  for  the  county  where  the  ofienoe  was  com- 
mitted, and  the  venue  laid  there ;  50  (?.  3,  c.  60,  «.  4 ;  or  If 
committed  out  of  the  United  Kingdom,  the  ofiender  may  be 
prosecuted  in  the  court  of  Queen's  Bench,  Westminster,  and 
the  venue  laid  at  Westminster,  in  the  county  of  Middlesex. 
Id.  e.  9. 

Inciting  to  mutiny, 1  The  offbnce  of  endeavouring  to  seduce 
any  person  serving  in  Her  Mi^esty's  forces  by  sea  or  land, 
from  their  duty  and  allegiance,  or  inciting  them  to  mutiny, 
which  is  made  folony  by  stot.37  0. 3,  c  70,  s.  1,  may,  whether 
committed  on  the  h^  seas  or  in  England,  be  pi-oeecuted  and 
tried  before  any  court  of  oyer  and  terminer  or  gaol  delivery 
for  any  county  in  England,  as  if  the  olfenoe  had  been  com- 
mitted there.  37  0. 3,  c.  70,  $.  2. 

Smuggling.']  In  an  indictment  for  smuggling,  or  for  any 
oflbnce  against  stat.  8  &  9  Vict  c.  87,  or  any  other  Act  relating 
to  the  customs,  if  the  offimce  have  been  committed  in  England, 
the  venue  may  be  laid  and  the  offender  tried  in  any  county,  in 
such  manner  and  form  as  if  the  ofihnco  was  committed  in  that 
county.  8  {r  9  Vict.  e.  87,  e.  186.  And  where  any  ofibnoe 
shall  be  committed  on  the  high  seas  against  that  Act  or  any 
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Y>ther  Act  relating  to  the  customs^  auch  ofibttce  shall,  for  the 
parpofie  of  prosecation,  be  deemed  and  taken  to  have  been 
committed  at  the  place  on  land  in  the  United  Kingdom,  into 
which  the  offender  shall  be  taken,  brought  or  carried,  or  in 
which  such  person  shall  be  found.    Id,  s,  95. 

Post  office."]  Tlie  offence  of  every  offender  against  the  post- 
office  Acts,  may  be  dealt  with,  indicted,  tried,  and  punished, 
and  laid  and  charged  to  have  been  committed,  either  in  the 
county  or  place  where  the  offence  shall  be  committed,  or  in 
any  county  or  place  in  which  the  offender  shall  be  apprehended 
or  be  in  custody  i  and  where  an  offence  shall  be  committed  in 
m  upon  or  in  respect  of  a  mail,  or  upon  a  person  engaged  in 
the  conveyance  or  delivery  of  a  post  letter  bag  or  post  letter, 
or  in  respect  of  a  post  letter  bag  or  post  letter,  or  a  chattel  or 
money  or  valuable  security  sent  by  the  poet,  such  offence 
may  be  dealt  with  and  inquired  of,  and  tried  and  punished, 
and  laid  and  charged  to  have  been  committed,  as  well  in  any 
county  or  place  in  which  the  offender  shall  be  apprehended 
or  be  in  custody,  as  also  in  any  county  or  place  through  any 
part  whereof  the  mail  or  the  person,  or  the  post  letter  bag  or 
post  letter,  or  the  chattel,  money  or  valuable  security  sent 
by  post,  in  respect  of  which  the  offence  shall  be  committed, 
shall  have  been  passed  in  due  coui-se  of  conveyance  or  delivery 
by  the  post,  in  the  same  manner  as  if  it  had  been  actually  com- 
mitted in  such  county  or  place.    I  Vict,  e,  36,  «.  37. 

Counterfeit  coin,"]  In  all  ofiences  against  stat.  2  W.  4,  c.  34, 
relating  to  the  coin,  the  venue  in  oi-dinary  cases  is  laid  in 
the  county,  &e.,  in  which  the  offence  was  committed.  But 
where  two  or  more  persons,  acting  in  concert  in  different 
counties  or  jurisdictions,  shall  commit  any  offence  against  that 
Act,  all  or  any  of  the  said  offenders  may  be  dealt  with,  indicted, 
tried  and  punished,  and  their  offence  laid  and  charged  to  have 
been  committed,  in  any  one  of  the  said  counties  or  jurisdic- 
tions, as  if  the  office  had  been  actually  and  wholly  committed 
within  such  one  county  or  jurisdiction  :  provided  that  crimes 
and  offences  against  that  Act,  committed  in  Scotland,  shall  be 
tried  in  Scotland  as  hitherto.    2  W,  4,  e.  34,  s.  15. 

Enca-pe  and  re$euefrom  priMn,]  Any  person  escaping  iVom 
a  gaol  or  hoose  of  correction,  or  breaking  prison  or  being 
rescned  thei'efrom,  may  be  tried  either  in  the  jurisdiction 
where  the  ofibnce  was  committed,  or  in  that  where  he  shall  be 
apprehended  and  retaken.    9  O,  4,  c.  64,  «.  44. 

Returning  from  transportation.']  In  prosecutions  for  re- 
fuming  from  transportation  before  the  expiration  of  the  sen- 
tence, the  offender  may  he  tried  either  in  the  county  or  place 
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where  he  Bball  be  apprehended,  or  in  that  from  whence  hm 
was  ordered  to  be  transported.    5  O.  4,  c.  B4,  $,  2S. 

Sending  a  challenge  tojight,"]  Where  a  challenge  to  fight  is 
sent  by  letter  in  one  county,  and  received  in  another,  even  if 
sent  by  post,  the  venue  in  an  indictment  for  the  offence,  may 
be  laid  in  the  county  from  which  the  letter  was  sent,  JR.  v. 
Willmms,  2  Camp,  sSoG,  or  in  the  ooonty  in  which  it  was 
received. 

Threatening  letter. 1  In  an  indictment  for  sending  a  threat* 
ening  letter,  the  venue  may  be  laid  in  the  county  where  the 
letter  was  received,  Girdwood*$  ca»e^  1  Leach,  142,  2  JEkist, 
P.  C.  1120.  £tser*s  case,  2  Eagt,  P.  C.  1125,  2  Bum. 
723,  or  in  the  county  from  which  it  was  sent. 

Bigamy.']  In  prosecutions  for  bigamy,  the  venue  may  be 
laid,  and  the  offence  may  be  dealt  with,  inquired  of,  tried, 
determiued,  and  punished,  in  the  county  where  the  ofiender 
shall  be  apprehended  or  be  in  custody,  as  if  the  offence  had 
been  actually  committed  in  that  county;  0  O.  4,  c.  31,  $,  22. 
See  R.  V.  Whiley,  1  Car.  8f  K.  160,  and  see  B.  v.  Smythies, 
19  Law  J.  81  m.  ante,  pp.  71,  72 ;  or  it  may  be  laid  in  the 
county,  where  the  second  marriage  took  place.  2  Hawk, 
c.  25,  s.  30. 

For  an  offence  of  omUtsion.'i  Where  the  ofience  consists  of 
omitting  to  do  an  act  which  the  law  enjoins  or  commands  to 
be  done,  the  venue  should  be  laid  in  that  county  in  which  the 
act  ought  to  have  been  done.  And  therefore  in  an  indictment 
against  a  bankrupt  for  not  surrendering,  the  venue  must  be 
laid  in  tlie  county  in  which  the  Bankruptcy  Court  is  situate,  at 
which  he  ought  to  have  surrendered.  B.  v.  Milner,  2  Car, 
^  K.  310.  In  an  indictment  for  not  repairing  a  highway  or 
bridge,  the  venue  must  be  laid  in  the  county,  &c. ,  in  which 
the  part  of  the  highway  or  bridge  which  is  6ut  of  repair  is 
situate. 

Accessories  brfore  the  fact.]  By  stat.  7  O.  4,  c.  64,  s,  9, 
the  offence  of  accessory  before  the  fact,  howsoever  indicted, 
may  be  inquired  of,  tried,  determined,  and  punished,  by  any 
court  which  shall  have  jurisdiction  to  try  the  principal  felon, 
in  the  same  manner  as  if  such  offence  had  been  committed  at 
the  same  place  as  the  principal  felony,  although  such  ojOSmee 
may  have  been  committed  on  the  high  seas  or  at  any  place  on 
land,  whether  within  His  M^esty's  dominions,  or  without; 
and  in  case  the  principal  felony  shall  have  been  committed 
within  the  body  of  any  county,  and  the  ofience  of  accessory 
within  the  body  of  any  other  county,  the  accessory  may  be 
tried  and  punished  in  either  county*     JSee  ante,  p.  15. 
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Accessorise  after  the  fact,]  By  itat.  11  &  12  Vict.  e.  46, 
8.  2,  the  offence  of  accessory  after  the  fact,  howioever  indicted, 
may  be  inqnired  of,  tried,  determined,  and  punished,  by  any 
court  which  shall  hiave  Jurisdiction  to  try  the  principal  felon, 
in  the  same  manner  as  if  the  act  by  reason  of  which  such  per- 
son shall  have  become  an  accessory,  had  been  committed  at 
the  same  place  as  the  principal  felony.    See  ante,  p.  18. 

Central  criminal  court.']  Tlie  central  criminal  court  has 
jurisdiction  of  all  indictable  offences  committed  within  the  city 
of  London,  the  county  of  Middlesex,  and  within  certain  limits 
in  the  counties  of  Essex,  Kent,  and  Sorrey.  4  jr  5  TT.  4, 
c.  86,  e.  2.* 

The  court  has  jurisdiction  to  try  all  offences  committed  or 
alleged  to  be  committed  on  the  high  seas,  and  other  places 
within  the  jurisdiction  of  the  Admiralty  of  England.  Id, 
«.  22. 

The  Tenue  in  the  margin  of  the  indictments  in  this  court,  is 
in  all  cases  ''  Central  Criminal  Court,  to  wit ;"  and  the  facts 
in  the  body  of  the  indictment  are  stated  to  have  taken  place 
''within  the  jurisdiction  of  the  said  court."  Id,  a,  3,  iee  also 
Stat.  9  ^  10  Viet,  c.  24. 

jytfective  venue,  cured.]  By  stat  7  G.  4,  c.  64,  s.  20,  it 
was  enacted  that  judgment,  whether  after  verdict,  outlawry, 
confession,  default,  or  otherwise,  should  not  be  stayed  or  ra- 
versed,  for  want  of  a  proper  or  perfect  venue,  where  the  court 
shall  appear  by  the  indictment  or  Information  to  have  had 
jurisdiction  over  the  offence.  But  now,  by  stat.  14  &  15  Vict. 
c.  100,  s.  24,  no  indictment  for  any  offence  shall  be  holden 
insoffident,  "  for  want  of  a  proper  or  perfect  venue."  Still, 
however,  if  it  appear  in  evidence  that  the  prisoner  is  on  his 
trial  in  a  wrong  jurisdiction,  and  that  the  court  has  not  cog- 
nizance of  the  ofBemce,  he  must  be  acquitted.  See  2  Hawk, 
e.  25, «.  95. 


*  Theio  limits  are  thus  described  brook,  and  the  hamlet  of  Mottlng- 
by  sect.  2 :  ham. 
GA!j  <A  Idmdon.  In  the  county  of  Swrrt^i — ^the 
Gkmnty  of  Middlesex.  borough  of  Southwark,  the  parishes 
In  the  county   of   Etsex : — ^the  of  Batteraea,  Bermondsey,  Camber- 
niisbes  of  Barkfnft,    East  Ham,  well,  Christcharch,  Clapham,  Lam- 
West  Ham,  Litae  Ilford,  Low  lay-  beth,  8t  Mary  Newlngton,  Bother- 
ton,  Walthamstow,  Wanstead,  St.  hithe,  Btreotbam,  Barnes,  Putney, 
Mary,  Woodford,  and  Chlngford;  that   part   of    St.   Paul    Deptford 
la  die  county  of  Kent :— Chart-  which  Is  within  the  county  of  Bur- 
ton,  Lee,   LewMiam,    Greenwich,  rey.   Tooting,    Oraveney,    Wands- 
Wo<dwicl^  Eltham,  Phimstead,  St.  worth,    Merton,    Mortlake,    Kew, 
Kicfaolae  Deptford,  that  part  of  St.  Richmond,  Wimbledon,  the  Clink 
Pnl   Deptford  which   is   in    the  liberty,  and  the  district  at  Lambeth 
«Maty  of  Kent*  the  liberty  of  Kid-  Palace. 

e2 
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2.  Commmcement  qf  the  Indietmeni, 
The  following  is  the  form  of  the 

Commencement  qf  an  Indictment, 

Yorluhirey   \     The  jurors  for  our  Lady  the  Queen  upon 

to  ttit.      5  their  oath  present,  that    [^c,  stating  th^ 

matter  of  the  indictment]    A  second  or  subsequent  count 

begins  thus:   "And  the  jurore  ntforesaid  upon  their  oeUh 

aforesaid  do  further  present,  that"  &c. 

Where  the  indictment  commenced  "The  jiiron  of  our  Lady 
the  Queen,"  it  was  holden  that  it  was  not  bad  on  that  account, 
as  the  caption  would  cure  it.  Broom  t.  Hegina,  12  Shaw's 
J,  P.  628. 

At  the  assizes,  the  venue  In  the  margin  is  the  county,  or  th^e 
county  of  the  city  or  the  county  of  the  town  corporate,  in  and 
for  which  the  assizes  are  holden.  At  the  quarter  sessions,  the 
venue  is  regulated  by  the  commission  of  the  peace  under  which 
the  court  derive  their  jurisdiction :  for  instance,  at  the  ses- 
sions  for  the  East  Riding  of  the  county  of  York,  the  venae  la 
"  East  Riding  of  the  county  of  Yoric,"  and  so  of  the  other 
ridings,  and  of  the  divisions  of  Lincolnshire,  each  having  a 
separate  commission  of  the  peace;  and  at  the  sessions  for  Hull, 
the  venue  is  ''  Borough  of  Kingston-upon-HuIl,'*  and  so  of 
other  boroughs,  having  separate  commissions  of  the  peaoe, 
and  separate  courts  of  quailer  sessions. 

The  caption  of  an  indictment  is  the  heading  of  the  record, 
when  the  record  is  made  up,  aud  is  the  same  to  every  indict- 
ment found  at  the  same  assizes  or  sessions.  It  shows,  and  it 
must  show  correctly  and  with  certainty,  the  court  before  which 
the  indictment  was  found,  the  grrand  Jurors  by  whom  it  waa 
found,  and  the  time  and  place  when  and  where  found.  2 
Hawk,  c,  25,  s,  118.  It  must  appear  irora  it  that  the  indict- 
ment was  found  before  a  court  that  had  jurisdiction  of  the 
offence;  Id,  s,  110 — 123;  it  must  appear  from  it,  that  the 
jurors  who  found  it  were  of  the  county.  Sec.,  for  which  the 
court  was  holden,  that  they  were  at  least  twelve  in  number, 
and  that  they  found  the  indictment  upon  their  oatlis;  Jei. 
s,  126 ;  it  must  show  the  day  and  year  on  which  the  court 
was  holden,  and  must  state  the  indictment  to  be  then  found, 
in  the  present  tense ;  Id.  «.  127 ;  and  it  must  state  the  place 
where  the  indictment  is  found,  and  show  that  it  is  within  the 
county,  &c.,  in  which  the  court  has  jurisdiction.    Id.  s,  128. 

The  following  is  the  form  of  a 

Caption  of  an  Indictment  at  the  Assizes, 

Warwichshire,  )     Be  it  remembered  that  at  the  general 

to  wit :        S  sessions  of  tJie  Lady  the  Queen  of  oyer 

and  terminer,  holden  at  Warwick  in  and  for  the  saidcottnty 

of  Warwick,  on  Friday  the day  qf ,  in  the year 
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pf  the  rdgn  of  the  Lady  Viet&ria  now  Quern  of  the  Untied 

Kmf/dom  of  Qreat  Britain  and  Ireland,  hrfore  Sir , 

knight,  one  of  the  Jueticee  of  our  eaid  Lady  the  Queon,  as-' 

signed  to  holdpleae  brfore  the  Queen  heree^f,  Sir ,  knight ^ 

erne  of  the  jueticee  of  our  eaid  Lady  the  Queen  of  her  court . 
tf  Common  Bench,  and  otkere  their  feUotoe,  jueticee  of  the 
eaid  Lady  the  Queen,  aeeigned  by  lettere  patent  of  our  said 
Lady  the  Queen  under  her  great  eeal  of  the  United  King^ 
dom^  made  to  them  the  qforesaid  jueticee  and  othere,  and 
any  two  or  mere  of  them  {whereof  one  of  them,  the  said  Sir^ 

,  eaid  Sir ,  the  said  Lady  the  Queen  would  have  to 

he  one),  to  inquire  {by  the  oath  of  good  and  lawful  men  of 

the  county  aforestdd,  by  whom  the  truth  of  the  matter  might. 

be  better  known,  and  by  other  waye,  methods,  and  means 

whereby  they  could  or  might  the  better  know,  ae  well  within 

Wberties  as  without)  more  fully  the  truth  of  all  treasons,^ 

misprisions  of  treasons,  insurrections,  rebellions,  counter- 

feitings,  clippings,  waehinge,  false  coininge,  and  other  falei^' 

tiee  of  the  memss  of  the  United  Kingdom,  and  of  other 

kingdoms  and  dominions  whatsoever ;  and  of  all  murders, 

fdonies,  manslaughters,  killings,  bur  glories,  rapes  of  women, 

unlawful  meetings  and  conventicles,  unlawful  uttering  of 

words,  unlawfut  assemblies,  misprisions,  confederacies,  false 

allegations,  treepassee,  riots,  routs,  retentions,  escapee,  con' 

tempts,  falsities,  negligencee,  concealments,  maintenancee, 

oppreesions,  champerties,  deceits,  and  all  other  misdeeds, 

fences,  and  usuries  whatsoever,  and  also  the  accessories  of 

the  same,  within  the  county  aforesaid,  as  well  ufithin  liber- 

ties  as  without,  by  whomsoever  or  howsoever  done,  had, 

perpetrated  and  committed,  and  by  whom,  to  whom,  when, 

how,  and  in  what  manner;  and  of  all  other  articlee  and 

drcumstancee  in  the  said  letters  patent  of  the  said  Lady  the 

Queen  sped\fied,  the  premises  and  every  or  any  of  them  how* 

soever  concerning  ;  and  for  this  time  to  hear  and  determine 

the  said  treasons  and  other  the  premises  according  to  the 

law  and  custom  of  the  realm  of  England ;  (xnd  aleo  keepers 

ef  the  peace,  and  justices  of  the  said  Lady  the  Queen  as- 

signed  to  hear  and  determine  divers  felonies,  trespasses,  and 

'other  misdemeanors  committed  within  the  county  qforesaid, 

'-Ity  the  oath  of  A,  B.  \k,c.,  naming  the  grand  Jurors] 

esquires,  good  and  lawful  men  qf  the  county  aforesaid,  then 

and  there  impanelled,  sworn,  and  charged  to  inquire,  for 

the  said  Lady  the  Queen,  and  for  the  body  of  the  said 

oounty,  it  is  presented  that  [Ac,  setting  out  the  indictment, 

to  the  end.]    4  Bl.  Com,  Ap.  i. 

Caption  of  Indictment  at  the  Sessions, 

.  Bast  Biding  of  the  ^     At  the  general  quarter  seesions  of 
county  of  York,toudt:  I  the  peace,  holden  at  the  town  qf 
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BtnmUffi  In  and  for  ike  $aid  riding,  on  Tumdm^  iho 

dof  of ,  in  tho  ^—  yomr  qf  tho  reign  qf  our 

Lady  Victoria,  bg  tho  grace  ^  God  ^  the  United  Kingdom 
of  Great  Britain  and  Irdand^  Qneeny  drfender  ^  the 
Jmik,  Ufore  A.  B»  and  C.  D.,  eeqwree,  and  otkore  their 
aeeoeiatee,  Jaetieee  of  oar  eaid  Lady  the  Qaeen^  aeeigned  to 
keep  the  peace  in  the  eaid  Hdingf  and  aleo  to  hear  and  d^m 
temdne  dtoere  fdonim,  treepaeeee,  and  other  fmedemeanora 
in  the  eaid  riding  eommUted, — kg  the  oath  of  twelve  good 
and  ioHfiU  men  if  the  riding  qfbreeaid,  sworn  and  cheigod 
to  inquire  for  our  eaid  Ladg  the  Queen,  and  for  the  bod§f 
efthe  ridkoig  qforeeaidy  it  t#  preeented  that  ^kc,  letting  out 
tiw  iodictment  to  tfa«  And.] 

Altiwngh  in  the  flnt  of  the  above  fonni  the  nameB  of  the 
grand  jurora  are  aet  oat,  according  to  the  precedent  from 
which  it  is  taken,  yet  it  faaa  been  holden^on  error  to  the  Houae 
of  Lorda,  tliat  tiiia  ia  not  neceanry.  Aglett  t.  Reg,  in  error ^ 
8  Bro.  Pari,  Co*  639.  I  have  accordingly  omitted  the  namaa 
in  the  aacood  of  tlie  above  forma. 

3.  Bodg  qf  the  ImHctjnent* 

Defendant  how  named"]  The  person  charged  by  the  indiot-^ 
ment  muat  be  described  by  Ids  christian  or  first  name,  and  hia 
svmame.  Formerly  also,  his  addition  of  place  or  late  real- 
dence,  and  his  addition  of  degree  or  mystery,  must  have  been 

given;  as — ''late  of  the  parish  of ,  in  the  county  of -^-^ 

laboorer,"  or  the  like ;  tad  if  it  were  omitted,  or  a  wrong  ad* 
dition  given  to  him,  he  might  plead  the  matter  in  abatement. 
But  now,  by  stat.  14  k,  16  Vict,  c  100,  s.  S4,  no  indictment 
for  any  off)»ioe  shall  be  holden  insufficient  **  for  want  of,  or 
imperfoction  in,  the  addition  of  any  defendant;''  and  such 
addition  may  therefore  be  safely  omitted  altogkher.  And 
whether  the  names,  or  the  addition  (if  any)  given  to  the  de- 
fendant in  the  indictment,  be  a  correct  description  of  him  or 
not,  is  now  immaterial ;  for  by  stat.  7  O.  4,  c  64,  a.  19,  no 
indictment  at  information  shall  be  abated  by  any  dilatory 
plea  of  misnomer  or  of  want  of  addition  or  of  wrong  addition  of 
the  pariT  oAring  such  plea ;  but  the  conrt,  if  satisfied  of  the 
truth  of  the  plea  by  affidavit  or  otherwise,  shall  forthwith 
eanse  the  indictment  or  information  to  be  amended,  and  shall 
eall  upon  the  party  to  plead  thereto,  and  shall  proceed  aa  if 
no  such  dilatory  plea  had  been  pleaded.  It  may  be  necessary, 
here  to  observe,  that  a  name  of  dignity,  as  Baron,  Baronet, 
Garter  King  at  Arms,  (2  Hawh.  e,  25,  e,  60,)  or  the  like,  ia 
not  an  addition,  but  aa  much  a  part  of  the  name  of  the  defen- 
dant as  his  christian  or  surname.  But  if  it  be  omitted,  or 
erroneously  stated,  this  is  the  subject  of  aaModment,  within 
the  meaning  of  the  section  last  mentioned. 
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WImo  hcmvntt  it  is  meemuaj  to  describe  tha  defendant  im 
any  particiUar  way,  to  bring  him  within  the  piirTiew  of  any 
atatnte  on  which  the  indictment  is  framed,  anch  statute  extend* 
jne^  only  to  aach  persona  as  are  named  in  it, — the  indictment 
moat  so  describe  the  party,  as  to  bring  liim  witliin  the  worda 
and  meaning  of  the  statute,  and  the  eyidence  most  support  tha 
description.    2  ffawk,  e.  26,  9. 112. 

In  indietments  against  a  parish  or  townsliip  for  the  non« 
vepair  of  a  highway,  3  JffawJL  c,  85, «.  68,  or  the  inhabitants 
«f  a  county  for  not  repairing  a  bridge,  the  indictment  may  be 
against  tfaio  inhabitants  of  the  parish,  townsliip,  or  coimty 
generally,  without  naming  any  indiYidnal.. 

An  indictmoit  against  a  corporation,  must  charge  them  by 
their  corporate  names;  tee  ante  p.  8,  9 ;  and  if  there  be  any 
mistake  in  doing  so,  it  may  be  remedied  by  amendment  aa 
above-mentioned* 

PrsMCtfter  er  party  itfjured,  how  namedJ]  The  proaecntor 
or  party  ii^inred,  or  any  other  person  named  in  the  indictment, 
if  known,  must  be  desoibed  with  certainty ;  2  HawJu  c.  26, 
a.  71 :  if  an  individual,  he  must  be  described  by  his  diristian 
and  surname ;  if  a  corporation,  by  tlieir  name  of  incorporation* 
But  it  ia  not  neoeasary  to  give  any  addition  of  degree  or  mys^ 
tery ;  2  Hale,  182,  and  eee  B.  v.  Peace,  3  J3.  ^  AlcL  579; 
nor  ia  it  safe  to  do  so ;  for  where  in  bigamy,  the  second  wife 
waa  described  as  Elizabeth  Chant,  widow,  and  it  appeared  in 
evidence  that  she  was  at  tlie  time,  in  feet  and  by  reputation,  a 
single  woman,  the  judges  held  the  misdescription  to  be  feta], 
althou^  it  was  not  necessary  to  have  stated  more  than  the 
name  of  the  party«  B.  v.  Deeley,  B.  ^  By,  303,  4  Car,  8f 
P.  679.  But  if  the  party  be  described  by  the  name  by  wiiicb 
he  ia  usually  Icnown,  it  will  be  sufficient ;  and  therefore  whei'o 
the  proeecutor  was  named  in  the  indictment  '*  John  Hancoz," 
his  real  name  being  John  Walter  Hancoz,  but  he  was  usually 
called  and  known  by  the  name  of  John  Hancox,  Parke,  J.  held 
it  to  be  sufficient.  B,  v.  Berriman,  6  Car,  ^  P.  601.  So, 
iHiere  the  real  name  was  Richard  Jeremiah  Pratt,  but  he  waa 
named  in  tlie  indictment  Richard  Pratt,  the  name  by  which 
he  waa  generally  known,  it  was  holden  sufficient.  Anon,  6 
Car,  |r  P-  408.  So,  where  the  prosecutrix  was  named  in  tha 
indictment  by  a  name  which  she  bad  assumed,  but  by  which 
alone  she  waa  known  in  the  neighbourliood,  the  judges  held  it 
sufficient.  B,  v.  Norton,  B,  (f  By,  610.  So  where  tiie  pro* 
secutor  was  named  Charles  Frederick  Aug^tus  William,  duke 
ef  Brunswick,  that  being  the  name  by  which  he  was  generally 
known,  thongh  his  proper  femily  name  was  D'Este :  the  court 
held  that  aa  the  law  in  this  case  only  required  certainty  to  a 
eommon  intent,  the  description  was  sufficient.  jR.  v.  Gregory, 
10  8hatb*e  J,  P.  262.  So,  if  a  bastard  acquire  a  name  by 
deputation,  he  may  be  described  by  it  in  the  indictment.  And 
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Ulien  a  child  was  baptized  by  the  name  of  Loab,  and  his 
mother's  maiden  name  was  Drake,  the  only  name  by  which' 
she  was  known,  and  the  nurse  to  whom  he  was  sent,  spoke 
of  him  to  several  persons  as  Louis  Dralie, — this  was  holden  to 
be  evidence  to  go  to  the  jury,  to  say  whether  he  was  not  a 
bastard,  and  whether  he  had  not  acquired  this  name  of  Drake 
by  reputation.  jR.  v.  Drake,  14  Shaw*9  J.  P,  483.  So,  if  th» 
name  in  the  indictment  be  spelt  differently  from  the  real  and 
usual  mode  of  spelling  it,  but  be  idam  mmaru  with  it,  (and 
whether  it  be  idem  wnan»  seems  to  be  a  question  to  be  leh  to* 
the  jury),  it  will  be  sufficient ;  otherwise  not.  jR«  v.  Davity 
20  Law  J.  207  m.  But  the  indictment  shall  not  be  holden, 
insuflScient,  because  any  person  therein-mentioned  is  desig- 
nated by  a  name  of  office,  or  other  descriptive  appellation, 
tastead  of  his  proper  name.     14  jr  15  Vict,  o,  100,  s,  24. 

If,  however,  the  name  of  the  party  be  unknown,  he  should 
be  described  as  "  a  person  to  the  jurors  aforesaid  unknown  ;" 
S  Hawk.  c.  25,  s.  71,  and  see  B.  v.  Mary  Smiih,  6  Car.  ^ 
P.  161 ;  but  if  afterwards  at  the  trial  it  appear  that  the  party 
is  known,  the  defendant  must  be  acquitted.  Where  the  pri* 
soner  was  indicted  for  plundering  a  vessel  which  had  been 
wrecked,  and  the  property  was  laid,  in  the  first  count,  to  be- 
long to  persons  theroin-named,  and  in  the  second  count  to 
belong  to  persons  unknown ;  at  the  trial,  the  witnesses  did 
not  know  the  christian  names  of  the  owners,  so  that  the  first 
eount  could  not  be  proved ;  and  the  counsel  for  the  prosecu- 
tion then  proposed  to  rely  upon  the  second  count :  but  Richards^ 
O.  B.,  held  that  the  defendant  must  he  acquitted ;  his  lordship 
said,  "The  owners  it  appears  are  known,  but  the  evidence  is 
defective  on  this  point ;  how  can  I  say  tbat  the  owners  are 
unknown  ?  I  remember  a  case  at  Chester,  where  the  property 
was  laid  as  belonging  to  a  person  unknown,  but  upon  the  trial 
it  was  clear  that  the  owner  was  known,  and  might  easily  have 
been  ascertained  by  the  prosecutor ;  and  Lord  Kenyon  ac- 
cordingly directed  an  acquittal."  B.  v.  Robifuon,  Holty  505. 
Bo,  where  an  indictment  against  an  accessory  before  the  fact 
to  a  larceny,  stated  the  krany  to  have  been  committed  by  a 
person  unknown,  and  the  grand  jury  found  the  bill  on  the  evi- 
dence of  a  person  who  acknowledged  that  he  had  committed 
the  larceny :  Le  Blanc,  J.  ordered  the  defendant  to  beoicquitted. 
R.  V.  Walker,  3  Camp.  264.  Where  a  man  named  Daniel 
Campbell  was  indicted  for  the  manslaughter  of  a  woman,  who, 
in  the  first  count  was  called  Catherine  Macgonnis,  in  the  second, 
Catherine  Campbell,  and  in  the  third,  a  penon  to  the  jurors 
unknown;  and  it  appeared  in  evidence  that  her  christian 
name  was  not  known,  that  there  was  no  proof  of  her  surname 
being  Macgennis,  and  the  only  proof  of  her  name  being  Camp- 
bell, was,  that  the  prisoner  at  one  time  stated  her  to  be  his 
wife,  though  he  afterwards  denied  it :  Erskine,  J.  left  it  to  the 
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jury  to  eaj  whether  she  was  the  wife  of  the  prisoner,  for  if  so, 
the  was  entitled  to  the  name  of  Campbell,  though  not  to  that 
tif  Catherine,  bat  if  she  was  not  his  wife,  and  the  jury  believed 
that  her  name  could  not  with  due  diligence  have  been  ascer- 
tained, then  she  was  a  person  unknown  within  the  meaning 
f3f  the  third  count :  the  jury  acquitted  the  prisoner.  B.  v» 
CampMl,  1  Car.  ^  K,  82.  In  another  case,  where  a  woman 
named  Stroud  was  indicted  for  the  murder  of  her  illegitimate 
ehUd,  which  in  the  first  count  was  called  ''  Harriet  Stroud," 
and  in  the  second  as  '*  a  female  of  tender  age,  whose  name  Is 
to  the  jurors  aforesaid  unknown ;"  the  evidence  was,  that  the 
child  was  baptized  by  the  name  of  Harriet,  and  not  Harriet 
Stroud ;  the  prisoner  was  found  g^lty ;  but  the  case  being 
reserved  for  the  opinion  of  the  judges,  Uiey  held  that  she  ought 
not  to  have  been  convicted  on  either  count :  not  on  the  first 
count,  because  the  child's  name  was  not  proved  to  be  Harriet 
Stroud ;  and  not  on  the  second,  because  the  child  had  a  name, 
**  Harriet^"  by  which  it  might  have  been  described  in  the  in* 
dictment.  R.  t.  Sarah  Stroud,  1  Car.  ^  K.  187.  But 
where  a  woman  was  indicted  for  murdering  her  illegitimate 
child  immediately  afler  its  birth,  and  it  was  neither  described 
by  any  name,  nor  as  a  child  whose  name  to  the  jurors  was 
unknown :  the  woman  being  acquitted  of  the  murder,  but 
convicted  of  concealing  the  birth,  this  seeming  defect  in  the 
indictment  was  made  the  subject  of  a  motion  in  arrest  of  judg- 
ment; but  Coleridge,  J.,  held  the  indictment  to  be  correct; 
the  child  being  illegitimate,  could  have  no  name  but  by  re- 
putation, and  it  could  not  have  acquired  that  at  the  time  of 
its  death ;  and  to  state  in  the  indictment  that  its  name  was  to 
the  Jurors  unknown,  was  assuming  that  it  had  a  name.  R.  y. 
Wiliii,  1  Car.  ^  K.  723.  And  this  decision  was  afterwards 
confirmed  by  the  judges.    Id. 

By  Stat.  7  O.  4,  c.  64,  s.  14,  in  any  indictment  or  informa- 
tion wherein  it  shall  be  requisite  to  state  the  ownership  of  any 
property  whatsoever,  whether  real  or  personal,  which  shall 
belong  to  or  be  in  the  possession  of  more  than  one  person, 
whether  such  persons  be  partners  in  trade,  joint  tenants,  pai^- 
oeners,  or  tenants  in  common,  it  shall  be  sufficient  to  name 
one  of  such  persons,  and  to  state  such  property  to  belong  io 
the  person  so  named,  and  another  or  others,  as  the  case  may 
be;  and  whenever,  in  any  indictment  or  information  for  any 
felony  or  misdemeanor,  it  shall  be  necessary  to  mention,  for 
any  purpose  whatsoever,  any  partners,  joint  tenants,  parceners, 
or  tenants  in  common,  it  shall  be  sufficient  to  describe  them 
ui  the  manner  aforesaid ;  and  this  provision  shall  be  construed 
to  extend  to  all  joint  stock  companies  and  trustees.  See  R. 
V.  BouXtony  6  Car.  §•  P.  687.     R.  v.  Steel,  Car.  ^  M.  337. 

And  with  respect  to  the  property  of  counties,  ridings,  and 
divisions,  it  is  enacted,  that  in  any  indictment  or  informatioa 
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fcr  any  fdaaj  or  mMemeuiar  oommittod  iiiy  itpoo,  or  with 
retpect  to  any  bridge,  oourt,  gaol,  hooae  of  correction,  infir* 
mary,  a^flmn,  or  other  building,  erected  or  mahitafned  in 
whole  or  in  part  at  the  expense  cSf  any  county,  riding,  or  dl* 
vision,— or  on  or  with  respect  to  any  goods  or  chattels  what* 
soever,  proyided  for  or  at  the  expense  of  any  county,  riding, 
or  division,  to  be  used  for  maldng,  altering,  or  repairing  any 
bridge,  or  any  highway  at  the  eiMls  therM^  or  any  court  or 
other  such  building  as  aforesaid,  or  to  be  used  in  or  with  any 
such  court  or  other  building, — it  shall  be  sufficient  to  state  any 
such  property,  real  or  penonal,  to  belong  to  the  inhabitanta 
of  sudi  county,  riding,  or  division,  and  it  shall  not  be  neces- 
sary to  specify  the  names  of  any  such  inhaUtants.    7  G,  4, 

t»   64,   8m    15.. 

And  with  respect  to  the  property  of  parishes,  townships, 
and  handets,  it  is  enacted,  that  in  any  indictment  or  informa- 
tion for  any  felony  or  misdemeanor  committed  in,  upon,  or 
with  respect  to  any  workhouse  or  poor  house,  or  on  or  with 
respect  to  any  g^oods  or  chattels  whatsoever,  provided  for  the 
use  of  the  poor  of  any  parish  or  parishes,  townsh^  or  town-> 
ships,  hamlet  or  hamlets,  place  or  places,— or  to  be  used  in 
any  worlchouse  or  poor  house,  in  or  belonging  to  the  same, — 
or  by  the  master  or  mistress  of  such  workhouse  or  poor  house, 
— ^r  by  any  workmen  or  servants  employed  therein, — it  shall 
be  sufficient  to  state  any  such  property  to  belong  to  the  over- 
seers of  the  poor  for  the  time  being  of  such  pari&  or  parishes, 
township  or  townships,  hamlet  or  hamlets,  place  or  places, 
and  it  shall  not  be  necessary  to  specify  the  names  of  all  or 
any  of  such  overseers.  7  O,  4,  c.  64, «.  16.  And  where  goods 
were  laid  to  be  the  property  of  '^  the  overseers  of  the  poor  for  the 
time  being"  of  the  parish  of  K.,  the  judges  held  it  to  be  suffi- 
cient, Ute  words  "for  the  time  being*'  sufficiently  importing 
that  the  goods  were  the  property  of  those  who  were  overseem 
at  the  time  of  the  theft.    R,  v.  Went^  R.  ^  Ry,  359. 

The  guardians  of  the  poor  of  a  union  or  parish,  are  by  stat. 
5  &  6  W.  4,  c.  69,  made  a  corporation,  and  are  called  "  the 

guardian9  of  the  poor  of  the union,  (or  oftheparieh'qf 

),  in  the  county  of ;"  and  as  such  they  may  accept, 

take,  and  hold,  for  the  benefit  of  such  union  or  parish,  any 
buildings,  lands,  or  hereditaments,  g^oods,  effects,  or  other 
property,  and  by  that  name  may  prefer  indictments;  and  in 
every  such  indictment  relating  to  any  such  property,  it  shall 
be  sufficient  to  lay  or  state  £e  property  to  be  that  of  the 

guardians  of  the union,  or  of  the  parish  of .'*    6^6 

W.  4,  c.  69,  *.  7.    5  J-  6  Vict.  c.  67,  *.  16. 

And  in  any  indictment  or  information  for  any  ielony  or  mis- 
demeanor committed  on  or  with  respect  to  any  materials,  tools 
or  implements  for  making,  altering  or  repairing  any  highway 
within  any  parish,  township,  hamlet,  or  place,  otherwise  than 
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1^  tiiiitiMji  or  oomniiHioiMrB  of  any  turnpike  road.  It  111111  te 
■riBdaat  to  sver  that  any  each  tfaiogs  are  the  property  of  the 
iorveyor  or  surveyors  of  the  highway!  for  the  time  heing  of  each 
periah,  townahip,  hamlet,  or  place,  and  it  shall  not  beneceessry 
te  qmdfy  the  nameornamesof  any  such  sureyor  or  snrreyon. 
7  6. 4,  c.  64»  «.  16. 

And  with  respect  to  pfopeKy  under  tompnGe  InutSy  it  is 
^'nefted,  that  in  any  indictment  or  information  for  any  felony 
or  misdenieaiior  committed  on  or  with  respect  to  any  house, 
buildingy  gate,  machine,  lamp,  board,  stone,  post,  fence,  or 
other  thiofpy  erected  or  provided  in  pursuance  of  any  Act  of 
parliament  for  maldng  any  turnpike  road,  or  any  of  tiie  con- 
^eniences  or  appurtenances  thereunto  respectiTely  belonging,-* 
w  any  mafeerials,  tools,  or  instruments  proyided  ibr  maldng, 
altering,  or  repairing  any  such  road, — it  shall  be  suificient  to 
itete  any  enclC  property  to  belong  to  the  trustees  or  oommis- 
iioners  of  anch  road,  and  it  shall  not  be  neoesnry  to  specify 
^  names  of  any  such  trustees  or  commissionen.  7  O,  4,  c. 
«*, «.  17. 

And  lastly,  with  respect  to  property  under  the  commissioners 
^sewers,  it  is  enacted  that  in  any  indictment  or  information 
for  any  fislony  or  misdemeanor  committed  on  or  with  respect 
to  any  sewer  or  other  matter  within  or  under  the  view,  oogni- 
senoe  or  management  of  any  commissioners  of  aewers,  it  shall 
be  sufficient  to  state  any  such  property  to  belong  to  the  com- 
BkieaionerB  of  sewers  wkhin  or  under  whose  view,  cognizance, 
or  management  any  such  things  shall  be,  and  it  sh^  not  be 
decenary  to  specify  the  names  of  any  such  commissioners. 
7  G.  4,  e.  64,  s.  18. 

If  in  any  of  these  cases,  there  should  appear  upon  the  trial 
U>  he  a  Tariance  between  the  indictment  and  eyidence,  in  the 
neme  or  description  of  any  p«rson  or  body  politic  or  corporate 
therein  alleged  to  be  the  owner  or  owners  of  any  property, 
leal  or  personal,  which  shall  form  the  subject  of  any  offence 
charged  therein,— >or  in  the  name  or  description  of  any  person, 
er  body  politic  or  corporate,  therein  alleged  to  be  injured  or 
damaged  or  intended  to  be  injured  or  damaged  by  the  com* 
micsion  €f  such  offettce,^-or  in  the  christian  name  or  sumamOi 
or  both  christian  name  and  surname,  or  other  description 
whatsoever,  ot  any  person  or  persona  whomsoever  therein 
named  or  descrilied,— -^e  court  may  order  the  indictment  to  be 
amended,  if  it  consider  the  variance  not  material  to  the  merits 
of  the  case,  and  that  the  defendant  cannot  be'thereby  prcgndioed 
in  his  defence  on  the  meriU.    14  j- 15  Viet.  e.  100,  s.  1. 

Time,']  Formerly,  the  indictment  must  have  stated,  either 
expressly  or  by  way  of  reference,  the  day,  month,  and  year  on 
widch  each  material  fiMt  stated  in  it,  took  place ;  otherwise  the 
indictment  would  be  bad.    2  Hawk,  c,  26,  #.  77.  In  felonies^ 
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this  wts  nnWenally  reqalred ;  2  Hawk,  e,  25,  «.  77.  S  JTolff, 
177,  178 ;  as  for  instance,  in  an  indictment  for  murder,  time 
must  haye  been  stated,  not  only  to  the  assault,  but  also  to  the 
ftroke,  and  to  the  death.  Id,  But  in  misdemeanor,  it  ww 
•said  not  to  be  necessary  to  lay  a  time  to  e?ery  fisict,  as  the  time 
first  laid  was  deemed  to  be  connected  with  all  the  facts  subse- 
^qoentl}'  stated.  2  Hale,  178.  And  if  the  time  so  stated  were 
repugnant,  uncertain,  or  impossible,  as  if  the  indictment  stated 
-  a  fiict  to  baTe  occurred  on  a  day  subsequent  to  the  filing  of 
the  bill,  or  an  impossible  day,  or  a  day  that  never  happened,  it 
was  bad.  2  Hawk.  c.  25,  s.  77.  So,  if  it  laid  the  ofibnce  to 
be  committed  in  divers  days  between  such  a  day  and  such  a 
day,  it  would  be  bad.  Id,  $,  82.  Where  however  the  offence 
consisted  of  an  omission,  it  was  not  necessary  to  allege  any 
time  to  it.  2  Hawk,  e,  25,  s.  79. 

But  now,  by  stat.  14  &  15  Vict.  c.  100,  s.  24,  no  indictment 
for  any  offenoe  shall  be  holden  insufllcient,  *'  for  omitting  to 
state  the  time  at  which  the  ofl^ce  was  committed,  in  any 
case  where  time  is  not  of  the  essence  of  the  offbnce, — nor  for 
stating  the  time  imperfectly, — ^nor  lor  stating  the  ofienoe  to 
have  been  committed  on  a  day  subsequent  to  the  finding 
of  the  indictment, — or  on  an  impossible  day, — or  on  a  day 
that  never  happened.''  The  like  defects  were  cared  after  Ter- 
diet,  by  a  previous  statute,  7  G.  4,  c.  64,  s^  21. 

But  although  the  statement  of  time  may  now  be  dispensed 
with,  in  all  cases  where  it  is  not  of  the  essence  of  the  ofibice, 
yet  as  it  will  be  more  satisfactory  perhaps  to  the  gprand  Jury 
that  some  time  should  be  stated,  it  will  be  advisable  still  to 
retain  it,  particularly  in  cases  where  the  prosecution  is  limited 
to  a  certain  time  after  the  commission  of  the  o^nce,  as  in 
treason,  and  in  the  case  of  murder,  where  the  death  must 
appear  to  have  taken  place  within  a  year  and  day  after  the 
cause  of  it,  4  Bl.  Cam,  306,  and  the  like.    The  numner  oi 

stating  it  is,  by  stating  that  the  defendant, "  on  the dayqf 

,  in  the  year  qf  our  Lord ,"  or  "  in  the year 

of  the  reign  of  our  Sovereign  Lady  Victoria,  by  the  grace  of 
Oodf  of  the  United  KingdUnn  qf  Great  Britain  and  Ireland, 
Queen,  defender  of  the  faith,"  did  so  and  so,  stating  the  act 
done ;  and  the  facts  subsequently  mentioned  may  be  stated  to 
have  been  done,  "  then,*'  referring  to  the  time  before  specifi- 
cally stated.  2  Hawk,  c,  25,  s.  78.  The  year  of  the  reign,  or 
the  year  of  our  Lord,  is  stated  indifferently :  in  the  proeecu- 
tions  of  the  regicides,  in  the  reign  of  Charles  the  2nd,  every 
step  in  whieh  was  guided  by  the  advice  of  the  first  lawyers  in 
the  kingdom,  the  year  of  our  Lord,  not  the  year  of  the  reign, 
was  stated  in  the  indictments;  2  Hawk,  e.  25,  e,  80 ;  and  as 
mistakes  often  occur  in  using  the  year  of  the  reign,  it  may  be 
convenient  in  all  cases  to  state  the  year  of  our  Lord.  But 
whether  the  day  and  year  stated  be  the  true  date  of  the  fiu^  is 
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TmnmtfTialy  Qnlmii  it  be  of  the  esaence  of  the  ofl^oe ;  in  other 
rniim  a  Tariance  between  the  time  stated  and  that  proved,  will 
sot  be  matter  of  objection.  2  Hawk,  c.  26,  9.  dl.  And  by 
atat.  14  &  16  Vict.  c.  100,  a.  17,  if  apon  the  trial  of  an  indict- 
mmt  for  larceny,  it  thai!  appear  that  the  property  alleged  to 
liaTe  been  stolen  at  one  time,  was  taken  at  difierent  times,  the 
pnxecntor  shall  be  at  liberty  to  g^re  in  evidence  three  takings^ 
within  the  period  of  siz  months  between  the  first  and  the  last 
of  them. 

Place.']  It  was  necessary  formerly  to  state  a  place  by  way 
of  special  venue,  where  every  material  fiict  was  stated  to  have 
occurred ;  2  Hawk.  c.  25,  «.  83 ;  and  not  only  the  county 
Binst  have  been  stated,  but  some  parish  or  place  within  it. 
But  as  by  the  Jury  Act,  6  G.  4,  c.  50,  s.  13,  the  jury,  in 
criminal  cases  as  well  as  civil,  are  returned  of  the  body  of  the 
county  generally,  and  not  de  vicineto  as  formerly,  it  became  no 
longer  necessary  to  state  the  parish  or  place,  but  the  county 
merely.  1  Arch,  PeeVs Acts jlSl  n.  And  now,  by  stat.  14 
ft  15  Vict.  c.  100,  s.  23,  it  shall  not  be  necessary  to  state ' 
any  renoe  In  the  body  of  any  indictment,  but  the  county, 
city,  or  other  jurisdiction  named  in  the  margin  tfiereof^  shall  , 
"Se  taken  to  be  the  venue  for  all  the  facts  stated  in  the  body  of 
such  indictmenfT*79Kvided,  tiiat  in  cases  where  local  description 
is  orlieireftfter  shall  be  required,  such  local  description  shall  be 
given  in  the  body  of  the  indictment :  and  provided  also,  that 
where  an  indictment  for  an  offence  committed  in  the  county 
of  any  city  or  town  corporate  shall  be  preferred  at  the  assizes 
of  the  adjoining  county,  such  county  of  the  city  or  town 
shall  be  deemed  the  venue,  and  may  either  be  stated  in  the 
margin  of  the  indictment,  with  or  without  the  name  of  the 
county  in  which  the  offender  is  to  be  tried,  or  be  stated  in  the 
body  of  the  indictment  by  way  of  venue. 

Tlie  cases  where  local  description  is  necessary,  as  above 
mentioned,  are  such  as  indictments  for  burglary,  house-break- 
ing, stealing  in  a  dwelling  house,  and  the  like,  where  the  in- 
dieibnent  must  state  the  parish  and  county  by  way  of  local 
description ;  or  indictments  for  not  repairing  highways,  which 
must  state  the  highway  to  be  within  the  parish,  &c. ;  and  in  these 
cases  the  matter  of  local  description  must  be  proved  as  laid. 
As  to  a  variance,  however,  between  the  statement  and  proof,  in 
this  respect  the  indictment  may  now  be  amended,  by  stat. 
14  k  15  Vict.  c.  100,  s.  1. 

Statement  of  the  offence.']  Every  offence  must  of  course  con- 
sist of  certain  facts  and  circumstances :  in  the  case  of  an  oflenoe 
at  common  law,  these  facts,  &c.,  ai'e  defined  by  the  rule  of  the 
common  law  upon  the  subject ;  in  offences  against  statutes, 
hy  the  statute  creating  the  offence.    And  the  general  rule  of 
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pleadingi  with  respect  to  this  part  of  the  lodictmeDty  It,  that 
aU  the  material  fiicti  and  dreiimftatioea  comprised  in  the  deA* 
nition  of  the  offence,  whether  by  a  rule  of  the  common  law  or 
bj  statute,  moat  be  stated;  if  any  one  material  fact  or  circam* 
stance  be  omitted,  the  indictment  will  be  bad.  I^  for  instanooy 
in  larceny,  the  indictment  were  merely  to  state  that  the  de» 
fondant  feloniously  took  the  goods  in  question,  without  stating 
also  that  he  carried  them  away,  the  indictment  would  be  bad} 
as  the  canning  of  them  away  is  a  material  part  of  the  definitioa 
ftf  larceny.  £>,  an  indictment  for  murder,  omitting  the  words 
ex  nuUitid  praiogitatd^  would  be  bad,eTen  although  it  charge 
the  defendant  with  having  feloniously  murdered  the  deceased^ 
which  implies  malice.  2  Hawk,  c.  25, «.  110.  And  the  like 
in  indictments  upon  statutes :  if  any  one  feet  or  circumstanoe, 
which  is  a  material  ingredient  in  the  offence,  as  defined  by 
the  statute,  be  omitted,  the  indictment  will  be  bad.  2  Hawk* 
c,  25,  s.  1 10 — 1 12.  But  in  an  indictment  on  a  statute,  it  is  not 
necessary  to  aver  that  the  defendant  is  not  within  the  benefit 
of  a  proviso  in  it,  even  in  cases  where  the  statute  in  its  purview 
expressly  notices  the  proviso,  as  by  saying  that  none  shall  do 
the  thing  prohibited,  otherwise  thim  in  such  special  cases  as 
are  mentioned  in  thiL  Act,  Id.  «.  113,  or  the  like.  Nor  shall 
any  indictment  be  deemed  insufBcient,  for  want  of  the  averment 
of  any  matter  unnecessary  to  be  proved,  14  ^  15  Vid.  c,  100, 
s.  24,  or  for  want  of  the  statement  of  the  value  or  price  of  any 
matter  or  thing,  or  the  amount  of  damage,  ii^ury,  or  spoil,  in 
any  case  where  the  value  or  price,  or  &e  amount  of  damage, 
ii^ury,  or  spoil,  is  not  of  the  essence  of  the  ofience.    IcL 

And  the  statement  should  be  such  as  can  be  proved  by  the 
evidence  in  the  case.  But  by  stat.  14  Sc  15  Vict  c  100,  s.  1, 
whenever  on  the  trial  of  any  indictment  for  any  felony  or  mis- 
demeanor, there  shall  appear  to  be  any  variance  between  the 
statement  in  such  indictment  and  the  evidence  offered  in  proof 
thereof, — in  the  name  of  any  county,  riding,  division,  city, 
borough,  town  corporate,  parish,  township,  or  place,mentioned 
or  described  in  any  such  indictment, — or  in  the  name  or 
description  of  any  person  or  persons,  or  body  politic  or  corpo- 
rate, therein  stated  or  alleged  to  be  the  ownei*  or  owners  of  any 
property  real  or  personal,  which  shall  form  the  subject  of  any 
offence  charged  therein,^-or  in  the  name  or  description  of  any 
person  or  persons,  body  politic  or  corporate,  therein  stated  or 
alleged  to  be  ii^ured  or  damaged  or  intended  to  be  injured  or 
damaged  by  the  commission  of  such  offence,— or  in  the  chris- 
tian name  or  surname,  or  both  christian  name  and  surname, 
or  other  description  whatsoever,  of  any  person  or  persons 
whomsoever  therein  named  or  described, — or  in  the  name  or 
description  of  any  matter  or  thing  whatsoever  therein  named 
or  described, — or  in  the  ownership  of  any  property  named  or 
described  therein, — it  shall  and  may  be  lawful  for  the  court 
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befora  wilioh  the  trial  shall  be  had,  if  It  shall  oonaider  such 
variance  not  material  to  the  merits  of  the  case,  and  that  the 
defendant  cannot  be  pr^udioed  thereby  in  his  defence  on  such 
merits,  to  order  such  indietment  to  be  amended,  according  to 
ttie  proof,  by  some  officer  of  the  court  or  other  person,  both  in 
that  part  of  the  indictment  wliere  such  yariance  occurs,  and  in 
every  other  part  of  the  indictment  which  it  may  become  neces* 
my  to  amend,  on  such  terms  as  to  postponing  the  trial,  to  be 
had  before  the  same  or  another  jury,  as  such  court  shall  liiink 
reasonable ;  and  after  any  such  amendment,  the  trial  shall 
proceed,  wheneyer  the  same  shall  be  proceeded  with,  in  the 
same  manner  in  all  respects,  and  with  the  same  coosequences, 
both  with  respect  to  the  liability  of  witnesses  to  be  indicted  for 
peirjuiy,  and  otherwise,  as  if  no  such  yariance  had  occurred. 

Intent. "l  The  intent  with  which  an  act  is  done,  is  often 
made  a  material  ingredient  in  the  offence,  as  defined  either  by 
the  common  law  or  by  statute ;  and  when  it  is  so,  care  must  be 
taken  to  state  in  the  indictment  that  the  offence  was  committed 
with  that  iuteut,  otherwise  the  indictment  will  be  bad.  But 
in  forgery  (which  is  defined  to  be  the  forging  or  uttering  of 
certain  instruments, ''  with  intent  to  defraud  any  person  what- 
soeyer"),  and  in  folse  pretences  (which  is  defined  to  be  the 
obtaining  from  another  by  a  liaise  pretence,  any  chattel,  money, 
or  yaluable  security,  "  with  intent  to  cheat  or  defraud  any 
person  of  the  same,'*)  it  is  sufficient  to  allege  the  act  to  have 
been  done  ''with  intent  to  defraud,"  without  alleging  the 
intent  to  defraud  any  particular  persons.  14  jr  15  Vict,  c.  100, 
#.  8.  And  in  all  cases  within  stat.  7  &  8  O.  4,  c.  30  {PeeV9 
Act),  as  to  malicious  injuries,  it  is  immaterial  whether  the 
offence  shall  be  committed  from  malice  conceived  against  the 
owners  of  the  property  in  respect  of  which  it  shall  be  committed, 
or  otherwise.    7  ^  8  G.  4,  c.  30,  $.  25. 

Statement  muet  he  poeitiee.']  The  charge  must  be  laid 
positively,  and  not  inferentially  or  by  way  of  recital  merely. 
2  Hawk.  c.  25,  s.  00.  Therefore  a  material  fiict  laid  in  an  in- 
dictment after  a ''  whereas,"  would  render  the  indictment  bad. 
Id.  So,  the  want  of  a  direct  allegation  of  anything  material 
in  the  description  of  the  substance,  nature,  or  manner  of  the 
offence,  cannot  be  supplied  by  any  intendment  or  implication 
whatsoever ;  and  therefore,  in  an  indictment  for  murder,  the 
omisrion  of  the  words  ^^exmalitid  pracogitatd"  is  not  sup* 
plied  by  the  words,  ^^feloniei  murdravit,**  although  the  latter 
words  imply  them.  Id,  And  the  like,  in  other  cases.  But 
"  existent*  is  a  good  introduction  of  an  averment,  when  it  has 
reference  to  the  time  of  committlDg  the  ofibnce.    Id.  $.  61. 

Statement  must  be  certain.']  It  has  already  been  mentioned 
(ante,  p.  86)  that  the  indictment  must  state  all  the  facts  and 
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eircamstaDces  comprised  in  the  definition  of  the  oflknce,  b*f 
the  rule  of  the  common  law  or  statute  on  which  the  indictaaent 
it  founded.  And  these  must  be  stated  with  clearness  and  cer- 
tainty, otherwise  the  indictment  will  be  bad.  The  principal 
mle  as  to  the  certainty  required  in  an  indictment,  may,  I  think, 
be  correctly  laid  down  thu> :  that  where  the  definition  of  aa 
oflbnoe,  whether  by  a  rule  of  the  common  law  or  by  statate^ 
includes  generic  temu,  (as  it  necessarily  must,)  it  is  not  suffi- 
cient that  the  indictment  should  charge  the  ofibnce  in  the  same 
genetic  terms  as  in  the  definition,  but  it  must  state  the  speeiea, 
— it  must  descend  to  particulars.  Wherefore  an  indictment  for 
stealing  "  bona  et  catalla"  of  J.  S.,  without  further  describing 
them,  by  stating  what  goods  or  chattels  were  intended,  would 
be  bad.  2  Hawk.  e.  25,  t.  74.  B.  v.  Powell,  1  Sir.  8.  So, 
where  a  person  was  indicted  for  stealing  **  three  eggs  of  the 
value  of  twopence,"  Tindal,  C.  J.,  held  the  indictment  to  be 
bad,  for  not  stating  what  sort  of  egg^  they  were ;  for  all  that 
appeared  in  the  indictment,  they  might  be  adder's  eggs  or 
other  eggs,  which  could  not  be  the  subject  of  larceny.  R,  ▼. 
CoXf  1  Car,  ^  K.  494.  But  whera  a  man  was  indicted  for 
stealing  ''  one  ham  of  the  yalue  of  10«.,  of  the  goods  and  chat- 
tels of  Thomas  Keighway,"  and  it  was  objected  that  the  de- 
scription was  not  sufticient,  as  it  might  be  the  ham  of  some 
wild  animal,  which  would  not  be  the  subject  oS  larceny :  the 
judges  however  held  it  to  be  suflicient,  for  even  if  it  were  the 
ham  of  a  wild  animal,  it  might  be  of  value,  and  the  subject  of 
larceny,  the  rule  as  to  animals /er^e  natunB  applying  only  to 
the  live  animal.  jR.  v.  Gallears,  2  Car.  ^  K.  981.  19  Lau) 
J.  13,  m.  So,  where  a  man  was  indicted  for  stealing  "  one 
sheep,"  and  it  appeared  that  the  animal  was  between  nine  and 
twelve  months  old,  and  some  of  the  witnesses  called  it  a  sheep, 
some  a  Iamb,  but  the  jury  said  that  in  common  parlance  it  was 
called  a  lamb ;  the  prisoner  being  convicted,  the  judges  held 
the  conviction  to  be  right,  as  the  word  *'  sheep"  being  general, 
was  applicable  to  one  of  that  age,  whatever  it  might  in  com- 
mon parlance  be  called.  R.  v.  Spicer,  1  Car.  ^  K.  G99.  So, 
where  the  prisoner  was  indicted  fur  receiving  **  twenty -eight 
pounds  of  tin,"  and  it  appeared  that  what  he  had  received 
were  two  lumps  of  tin,  called  in  the  trade  ingots ;  and  it  was  then 
oljected  that  they  ought  to  have  been  so  called  in  the  indict- 
ment:  but  Coleridge,  J.,  held  that  they  were  properly  described 
as  so  many  pounds  weight  of  tin ;  if  the  ingots  were  some 
article  which  in  ordinary  parlance  was  called  by  a  particular 
name  of  its  own,  it  would  be  improper  to  call  it  by  the  name 
of  the  material  of  which  it  was  composed ;  in  speaking  of  a 
piece  of  cloth,  you  could  not  call  it  so  many  pounds  of  wool, 
in  speaking  of  sovereigns  you  could  not  call  them  so  many 
ounces  of  gold  ;  but  here  this  is  the  material  itself,  and  is  pro- 
perly described  as  so  many  {x>unds  weight  of  tin ;  so  in  larceny  of 
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II  bar  of  iron,  it  would  be  properly  described  as  so  many  pounds 
ireig^t  of  iron.  R,  y.  Mawtfield,  Car.  ^  M,  140.  But 
where  a  man  was  indicted  for  stealing  "  ten  pounds  in  money 
numbered,"  the  judges  held  the  conviction  to  be  wrong,  be^ 
CBuse  the  indictment  did  not  specify  the  species  of  coin  stolen; 
R.  T.  Fry,  R.  ^  Ry.  483,  hut  see  now  at  at.  14  ^  15  Viet.  c. 
100,  e.  18,  paetf  p.  01 .  So,  it  has  been  holden  bad,  to  charge 
a  man  with  ^  speaking  divers  false  and  scandalous  words"  of 
the  mayor  of  a  town,  without  setting  out  the  words.  2  Hawk. 
t»  S5,  9.  69.  So,  where  an  indictment,  at  the  instance  of  a 
justice  of  the  peace,  charged  a  defendant  that ''  per  diver ea 
BoandaUmaf  minaeia  et  contemptvoea  verba  abusuafuity  et  ip» 
nem  in  exeeutione  qfficH  auipradieti  vi  et  amtie  illicit^  retar^ 
davit,"  and  it  was  demurred  to  as  being  too  general ;  on  the  part 
of  tbeproiecutor,  it  was  admitted  that  the  indictment  was  bad 
as  to  the  words,  but  it  was  argued  that  it  was  sufficiently  cer« 
tain  as  to  the  obstruction :  the  court  however  held  that  it  was 
bad  as  to  that  aluo ;  for  it  was  not  sufficient  to  say  generally  re- 
iardami,  but  the  act  should  have  been  specially  set  out.  R.  v. 
How,  2  Str.  600.  So,  where  a  defendant  was  convicted  on  an 
Indictment,  charging  him  with  having  obtained  a  certain  pro- 
missory note  by  fiUse  tokens,  the  court  upon  motion  ai'rested  the 
jndgmeatybecause  the  false  tokens  were  not  specified  in  the  in* 
dictment.  R.  v.  Munoz,  2  Str.  1 127 .  So,  an  indictment  againsi 
a  constable,  charging  that  maU  et  negligenter  se  geeeit  in  the 
execution  of  his  office,  was  quashed  by  the  court  of  King's 
Bench  upon  motion,  as  being  too  general.  R,  v.  Wintering'^ 
"ham,  1  Str.  2.  See  alao  R.  v.  R(^e,  2  Str.  090.  So,  an 
Indictment  charging  a  man  with  being  a  common  defamer, 
vexer,  and  oppressor ;  or  a  common  disturber  of  the  peace  j  or 
a  common  deceiver  of  the  Queen's  people, — or  the  likey-^- 
would  be  bad.  2  Hawk.  c.  25,  e.  50.  2  Hale,  182.  See  R. 
▼.  Brian  et  al.,  1  Ad.  j*  El.  436  m. 

The  following  exceptions  to  this  rule  as  to  the  certainty 
required  in  indictments,  have  recently  been  made  by  stat.  14 
k  15  Vict.  c.  100. 

1 .  In  an  indictment  for  murder  or  manslaughter,  it  shall 
not  be  necessary  to  set  forth  the  manner  in  which,  or  the  means 
by  which,  the  death  of  the  deceased  was  caused ;  but  it  shall 
be  safficient  in  every  indictment  for  murder,  to  charge  that  the 
defendant  did  wilfully,  feloniously,  and  of  his  malice  afore« 
thought  kill  and  murder  the  deceased  ;  and  it  shall  be  sulfl- 
cient  in  evei7  indictment  for  manslaughter,  to  charge  that  the 
defSandant  did  feloniously  kill  and  slay  the  deceased.  14  j*  15 
Viet.  c.  100,  8.  4. 

2.  In  an  indictment  for  forging,  uttering,  stealing,  embez* 
zling,  destroying,  or  concealing,  or  for  obtaining  by  fal^  pre« 
teocee,  any  iostrument,  it  shall  be  sufficient  to  describe  such 
instrument  by  any  name  or  designation  by  which  the  same  may 
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be  ofiMlly  known,  or  by  the  purport  tberoof,  without  tettini^ 
oat  any  oopy  or  fhcHdmile  thereof  or  otherwiee  describing  the 
aeme  or  the  Tslue  thereot    14  ^  15  Viet,  e.  100,  «.  6. 

8.  In  en  indictment  for  engreTing  or  making  the  whole  or 
nny  part  of  any  inetrument,  matter,  or  thing  whatBoever, — or 
for  akng  or  having  the  unlawful  pooeaaion  of  any  plate  or 
other  material  upon  which  the  whole  or  any  part  of  any  in- 
•tmment,  matter,  or  thing  whataoerer  shall  have  beenengruTed 
or  made,— or  for  having  the  unlawful  poflseasion  of  any  paper 
upon  which  the  Whole  or  any  part  of  any  instrument,  matter^ 
or  thing  whatsoever  ahall  have  been  made  or  printed, — it 
shall  be  sufficient  to  describe  such  instrument,  matter,  or 
thing  by  any  name  or  designation  by  which  the  same  may 
be  luually  known,  without  setting  out  any  copy  or  &c*flimila 
of  the  whole  or  any  part  of  such  instrument,  matter,  or  thing, 
14  ^  15  Viet,  c,  100,  «.  6. 

4.  In  aU  other  cases,  wherever  it  shall  be  necessary  to 
make  any  averment  in  any  indictment  as  to  any  instrumenty 
whether  the  same  consist  wholly  or  in  part  of  writing,  prints 
or  figures,  it  shall  be  sufficient  to  describe  such  instrument  by 
any  name  or  designation  by  which  the  same  may  be  usually 
known,  or  by  the  purport  thereof  without  setting  out  any  copy 
or  &c-8imile  of  tiie  whole  or  any  part  thereof.  14  jr  15  Vict» 
e.  100, 8.  7. 

5.  In  every  indictment  in  which  it  shall  be  necessary  to 
make  any  averment  as  to  any  money,  or  any  note  of  the  bank 
of  England  or  any  other  bank,  it  shall  be  sufficient  to  describe 
such  money  or  buik  note  simply  as  money,  without  specifying 
any  perticular  coin  or  bank  note ;  and  such  allegation,  so  iar  ae 
regards  the  description  of  the  property,  shall  be  sustained  by 
proof  of  any  amount  of  coin,  or  of  any  bank  note,  although 
the  particular  species  of  coin  of  which  such  amount  was  com- 
posed, or  the  particular  nature  of  the  bank  note  shall  not  be 
proved, — and,  in  cases  of  embeulement, — and  obtaining  money 
or  bank  notes  by  fklse  pretences, — by  proof  that  the  offiander 
embezzled  or  obtained  any  piece  of  coin  or  any  bank  note,  or 
any  portion  of  the  value  thereof,  although  such  piece  of  coin 
or  bank  note  may  have  been  delivered  to  him  in  order  that 
some  part  of  the  value  thereof  should  be  returned  to  the  party 
delivering  the  same,  or  to  any  person,  and  such  part  shall 
have  been  returned  accordingly.    14  ff  15  Vict,  e.  100,  «.  18. 

In  the  time  laid  to  each  material  &ct,  also,  uncertainty  was 
formeriy  as  &tal  as  in  the  statement  of  the  fiu^  themselves ; 
and  therefore  an  indictment,  charging  the  owner  of  a  ferry  with 
extorting  several  sums  of  money  ih)m  several  persons,  between 
such  a  day  and  such  a  day,  was  holden  void.  3  Hawk,  c,  85, 
9,  88.  But  this  defect,  as  fer  as  respects  the  time  laid,  would 
now,  it  should  seem,  be  cured  by  stat.  14  &  15  Vict.  c.  100^  s. 
84,  antef  p.  85, 
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3esld66  unoertaint J,  arteSag  frofm  too  great  generality  oi 
■tatement,  an  indktment  may  be  anoertain  in  other  reepecfeiy 
and  therefore  bad.  A«,  for  instance,  where  an  indietanent 
diaiged  a  miller,  in  the  same  count,  with  haying  receiTed  two 
aereral  paroels  of  barley,  of  foor  boshels  each,  to  be  ground  at 
Ub  mill,  and  that  he  deliTered  three  bushels  of  oat  and  barley 
meal,  other  and  different  from  the  produce  of  the  said  four 
busbels :  the  indictment  was  holden  bad  for  uncertainty,  aa 
not  showing  as  to  which  of  the  paroels  of  bariey  the  offinice 
was  committed.    B.  ▼.  Haynei,  A  M.  ^  S.  S14. 

A  charge  also  in  the  alternative,  charging  a  defendant  with 
having  done  so  or  so, — as  that  he  murdered  or  caused  to  be 
murdered, — is  bad  for  uncertainty.    2  Hawk.  c.  35,  «.  58. 

Statement  must  not  be  repugnant. "]  One  material  part  of 
an  indictment,  must  not  be  repugnant  to  another,  otherwise 
the  indictment  will  be  bad.  2  Hawk.  c.  25,  s.  62.  Therefore 
if  an  indictment  charge  a  man  with  forging  an  instrument  by 
which  A.  was  bound  to  B.,  it  is  bad,  for  A.  could  not  be  bound 
by  the  instrument  if  it  were  forged.  Id.  So,  if  an  indictment 
for  liOTcibie  entry  charge  that  A.  disseised  B.,  and  it  appeav 
on  the  face  of  the  indictment  that  B.  was  not  seised  in  fee :  it 
is  bad.  Id.  So,  an  indictment  for  eelling  iron  by  fidse  weights 
and  measures,  bias  been  holden  bad  for  repugnancy,  for  it  was 
absurd  to  say  that  it  could  be  sold  both  by  weight  and  measure 
at  the  same  time.  Id.  2  So.  Abr.  18.  But  where  an  in* 
dictment  charged  Francis  Morris  as  a  receiyer,  ^*  he  the  said 
Thomas  MorHs,  well  knowing,"  dec.,  it  was  holden  that  the 
words,  "  the  said  Thomas  Moms,''  might  be  rejected  as  sur* 
plusage,  and  so  the  indictment  be  good.  J2.  y.  Morris,  1 
Leachj  103.  So  where  an  indictment  charged  the  defendant 
that  he  on  one  Henry  Bennett  did  make  an  assault, ''  and  him 
the  said  William  Bennett  did  beat,"  &c.,  this  was  holden 
good  in  arrest  of  judgment,  for  the  same  reason.  R.  y.  Cris^ 
pin,  12  Shaw's  J.  P.  328. 

Teehnieal  words."]  In  some  cases  certain  technical  words 
are  required,  Buch*as  ''treasonably  and  against  his  allegiance," 
in  indictments  for  treason,  2  Hawk,  c.  25,  s.  55.  4  Bl.  Com. 
WJy^^*  murder,"  and  ''  of  his  malice  aforethought,"  in  an 
indictment  for  murder,  2  Hawk.  e.  25,  «.  60.  4  HI.  Com. 
907, — **  raylsh,"  in  an  indictment  for  rape,  2  Hawk.  c.  25,  s. 
56,^''  burglariously,"  in  an  indictment  for  burglary, — ^'felo* 
nioualy,"  in  an  indictment  for  felony,  2  Hawk.  c.  25,  s.  55. 
2  Hale,  184,  and  the  like :  in  these  cases,  no  other  words,  nor 
any  poiphrasis  whateyer,  would  be  deemed  equiyalent  to 
them,  and  an  indictment  omitting  them  would  be  bad.  So,  an 
indictment  upon  statutes,  where  the  definition  of  the  ofibnce 
contahied  in  them,  includes  such  adyerbs  as  ''unlawfully," 
"  wilfully,"  "  maliciously,"  &c.,  the  o£fence  must  be  charged 
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to  have  been  committed  "  unlawftilly/'  <'  williiUy/'  or  *'  mali- 
ciously" accordingly,  otherwise  the  indictment  will  be  bad. 
The  word  "  anlawfiilly"  is  not  essentially  necessary  in  indict- 
ments at  common  law,  2  Hawk.  c.  25,  8.  96,  although  very 
generally  used.  The  words,  "with  force  and  arms,"  were 
formerly  always  used  in  all  indictments  for  offences  with 
force,  and  indeed  for  all  felonies,  for  a  felony  was  deemed  to 
indiule  a  trespass  ;  and  the  words  "  as  appears  by  the  record" 
were  always  used,  where  a  matter  of  reconi  was  pleaded :  bat 
now,  by  stat.  14  &  15  Vict.c.  100,  s.  24,  no  indictment  for 
any  offence  shall  be  held  insufficient  for  the  omission  of  the 
words,  '*  as  appears  by  the  record,"  or  of  the  words,  ^*  with 
force  and  arms." 


4.     Concluiion  qfthe  IndietmeiU, 

Against  the  peace,'\  All  indictments,  whether  for  offeneea 
at  common  law  or  by  statute,  conclude  '*  against  the  peace  of 
our  Lady  the  Queen,  her  crown  aod  dignity."  2  Hawk,  c.  25, 
«.  02.  The  words  '*  against  the  peace  of  our  Lady  the  Queen," 
are  in  all  cases  deemed  necessary ;  the  words  "  her  crown  and 
dignity"  not.  Id,  «.  94.  If  the  offence  be  committed  in  the 
reign  of  one  King,  and  the  oflfonder  be  indicted  in  the  reign  of 
his  successor,  the  indictment  should  conclude,  against  the 
peace  of  the  late  King;  R.  v.  Lookup^  3  Burr,  1901  ;  or  if 
commenced  in  the  reign  of  one  King,  and  continued  into  the 
reign  of  another,  it  seems  that  a  conclusion,  against  the  peace 
of  both  Kings,  would  be  gfood.  2  Hawk,  c,  25,  8,  93.  By 
Stat  14  &  15  Vict.  c.  100,  s.  24,  however,  no  indictment  shall 
be  held  insufficient,  for  the  omissions  of  the  words  ^*  against 
the  peace."  And  the  like  omission  was  before  cured  by  vet* 
diet,  or  judgment  by  confession,  &c.,  by  stat.  7  G.  4,  c.  64,  s. 
20;  which  Act  was  holden  to  apply  to  the  case  of  an  indict- 
ment, in  the  reign  of  William  the  fourth,  for  an  oflfence  com- 
mitted in  the  reign  of  Geoi^re  the  fourth,  concluding  against 
the  peace  of  our  lord  the  King,  ^.,  instead  of  our  late  lord 
the  King.  R,  v.  Chalmers,  Ry.  ^  M,  352,  and  see  R.  y.  Seott, 
R,  ^  Ry,  415. 

In  misdemeanors  to  the  person  or  property  of  an  indlTidual, 
it  is  very  usual  to  conclude  "  7  o  the  great  damage  qf  the  said 
J,  S,  to  the  evil  example  of  all  others  in  the  like  ease  offend^ 
ing,  and  against  the  peace"  &c. ;  but  the  above  words  in  italics 
are  unnecessary. 

Against  the  form  of  the  statute,'\  Indictments  for  ofienoes 
against  a  statute  or  statutes,  conclude  **  against  the  form  of 
the  statute  [or  statutes]  in  such  case  made  and  provided,"  and 
against  the  peace  of  our  Lady  the  Queen,  her  ci*own  and  dig^ 
nity.    This  is  material  to  be  observed ;  for  where  the  comtra 
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formam  etatuH  is  omitted,  if  the  offence  be  one  pnnishable  by 
statote  only,  no  judgment  can  be  given,  although  otherwise  if 
the  oflfeaoe  be  also  ponisliable  at  common  law.  2  Hawk,  e. 
25,  «.  116.  As  the  conclusion  contra  formam  statuti  to  an 
indictment  for  an  offence  at  common  law,  therefore,  does  not 
a^ct  the  validity  of  the  indictment,  I  understand  that  the  judges 
aboat  fifteen  years  since,  intimated  to  the  clerics  of  indictments 
•on  the  different  circuits,  that  it  would  be  advisable  to  conclude 
their  indictments,  generally,  as  for  offences  against  a  statute. 
Formerly  nice  distinctions  were  taken,  as  to  cases  where  the 
oondnsion  should  be  contra  formam  statutiy  and  where  eta* 
tutorum,;  but  this  is  now  immaterial;  for  by  stAt.  14  &  16 
Tict.  e.  100,  6.  24,  no  indictment  shall  be  deemed  insufficient, 
for  the  insertion  of  the  words  "  against  the  form  of  the  statute" 
instead  of''  against  the  form  of  the  statutes/'  or  vice  vered. 

Want  of  a  proper  eonclueion,']  By  stat.  14  ^e  15  Viet.  c. 
100,  s.  24,  no  indictment  shall  be  held  insufficient  "  for  want 
of  a  proper  or  formal  conclusion." 


6.    Joinder  qf  Offences. 

Several  counts  for  the  same  offence.']  There  is  no  objection 
to  stating  the  same  offence,  in  different  ways,  in  as  many 
difierent  counts  of  the  indictment  as  you  may  think  necessary, 
even  although  the  judgment  on  the  several  counts  be  different, 
R.  V.  Galloway,  My.  ^  Af.  234.  See  R.  v.  Powell,  2  S.  ^ 
Ad,  *3b,  provided  all  the  counts  be  for  felonies,  or  all  for  mis- 
demeanors. And  the  judges  have,  upon  more  than  one  occa- 
sion, censured  the  practice  of  sending  two  bills  before  the 
grand  jury,  at  the  same  time,  against  the  same  pei-son,  arior 
two  dlfibrent  offences,  founded  on  the  same  evidence  of  fiM*ts, 
even  in  cases  where  the  two  offences  could  not  be  joined  in  the 
same  indictment,  such  as  an  indictment  for  stealing,  and 
another  for  receiving  the  same  goods.  In  this  particular  case, 
however,  the  indictor  is  now  relieved  of  all  difficulty ;  for  by 
Stat.  11  &  12  Vict  c.  46,  s.  3,  after  reciting  that  according  to 
the  practice  of  courts  of  criminal  jurisdiction,  it  ^"as  not  &en 
permitted  in  an  indictment  for  stealing  property  to  add  a 
eount  for  receiving  the  same  property  knowing  it  to  have  been 
stolen,  or  in  an  indictment  for  receiving  stolen  property  to  add 
a  count  for  stealing  the  same  property,  and  that  justice  wis 
thereby  often  defeated, — it  was  enacted  that  in  every  indict- 
ment for  feloniously  stealing  property,  it  shall  be  lawful  to 
add  a  eount  for  feloniously  receiving  the  same  property,  know- 
ing it  to  have  been  stolen ;  and  in  an  indictment  for  feloni- 
ously receiving  property  knowing  it  to  have  been  stolen,  it 
shall  be  lawful  to  add  a  count  for  feloniously  stealing  the  same 
property ;  and  where  any  such  indictment  sliall  be  preferred 
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•nd  found  against  any  person,  the  proaeciitor  shall  not  be 
put  to  his  election,  but  it  shall  he  lawfol  for  the  jury  who  shall 
try  the  same  to  find  a  verdict  of  guilty,  either  of  stealing  the 
properly,  or  of  receiTing  it  knowing  it  to  have  been  stolen  ; 
and  if  such  indictment  shall  be  found  against  two  or  more 
persons,  it  shall  bejawful  for  the  jury  who  shall  try  the  same, 
to  find  all  or  any  of  the  said  persons  guilty,  either  of  stealing 
the  property  or  of  receiving  it  knowing  it  to  have  been  stolen  y 
or  to  find  one  or  more  of  the  said  persons  guilty  of  stealing  the 
property,  and  the  other  or  others  of  them  guilty  of  receiviiig 
it  knowing  it  to  have  been  stolen.    So,  where  it  was  doobtfnl 
whether  the  accused  party  was  an  accessory  before  the  fact,  or 
the  principal  felon,  you  could  not  send  two  bills  before  the 
grand  jury,  one  for  each  ofience,  being  contrary  to  the  Injunc- 
tion of  the  judges  as  above  mentioned ;  but  as  the  accessory 
may  now  be  indicted  in  the  same  manner  as  a  principal,  (jee 
ante,  p.  15,  17),  he  may  now  be  convicted  as  a  principal  or 
accessory  on  the  same  count.    So  there  are  several  cases  where 
a  greater  offence  includes  a  less,  and  upon  an  indictment  Ibr 
the  greater  oflence,  the  prisoner  may  be  found  guilty  of  the  lees, 
— as  for  instance,  upon  an  indictment  for  muiider,  the  prisoner 
may  be  found  guil^  of  manslaughter, — upon  an  indictment 
for  burglary  and  larceny,  the  prisoner  may  be  acquitted  of  the 
burglary,  and  found  guilty  of  the  larceny, — upon  an  indict- 
ment for  breaking  and  entering  a  chui'ch,  house,  shop,  or 
warehouse,  and  stealing  therein,  the  prisoner  may  be  acquitted 
of  the  breaking  and  entering,  and  convicted  of  the  larceny, — 
In  an  indictment  for  stealing  from  a  dwelling  house  to  the  value 
of  five  i)ounds,  or  some  person  in  the  house  being  put  in  fear, 
the  prisoner  may  be  convicted  of  the  simple  larceny, — and  the 
like :  in  these  cases,  it  is  not  necessary  to  have  a  separate  bill, 
or  even  a  separate  count,  for  the  less  ofience.    Where  a  pri- 
soner is  indicted  for  a  felony,  it  is  not  necessary  to  prefer  a 
separate  bill  against  him  for  an  attempt  to  commit  it, —or 
where  he  is  indicted  for  a  misdemeanor,  it  is  not  necessary  to 
add  another  count  for  an  attempt  to  commit  it, — ^because  upon 
an  indictment  for  the  felony  or  misdemeanor,  if  upon  the  trial 
it  appear  that  the  defendant  merely  attempted  to  commit  the 
ofihnce,  but  did  not  complete  it,  the  jury  may  acquit  him  of 
the  offence  charged,  and  find  him  guilty  of  the  attempt.  14  ^ 
15  Vict.  c.  100,  a,  9.    So,  upon  an  indictment  for  robbery , 
the  prisoner  may  now  be  found  guilty  of  an  assault  with  intent 
to  rob.  Id,  «.  1 1.    So,  upon  an  indictment  for  embezzlement, 
if  the  offence  upon  the  evidence  appear  to  be  a  larceny,  the 
Jury  may  acquit  the  prisoner  of  the  embezzlement,  and  find  him 
guilty  of  simple  larceny,  or  of  larceny  as  clerk  or  servant.  Id* 
4. 13.    Or  upon  an  indictment  for  larceny,  if  upon  the  evi- 
dence it  appear  to  be  embezzlement,  the  jury  may  acquit  of 
the  larceny,  and  find  the  party  gruilty  of  the  embezzlement. 
Id, «.  13.    So,  if  upon  an  indictment  for  obtaining  money  or 
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^IDodiii  byftlae  pretenoes,  the  offenee  apon  the  evidence  tnni 
out  to  be  laroenyy  the  defendant  notwithstanding  may  be  con- 
Tieted  of  the  &lae  preteneee.  7^8  &.  4,  c.  29,  «.  63.  So, 
apom  an  indictment  for  any  miademeanor,  if  the  facts  g^ven  in 
•ndenee  amount  to  a  felony,  the  defendant  shall  not  on  that 
aeeonnt  be  acquitted  of  the  miBdemeanor,  unless  the  oonrt 
think  fit  to  disdiarge  the  jury,  and  order  the  defendant  to  be 
indicted  for  the  felony.  14^  16  Vict,  c.  100,  s,  12.  In  theee 
several  cases  it  is  unnecessary  and  useless  to  prefer  a  secoad 
faQl,  or  to  add  a  second  count  (where  that  can  be  done),  for  tiie 
ofleoice  of  which  the  defendant  may  be  thus  convicted ;  indeed, 
if  a  second  bill  be  preferred,  and  the  defendant  be  acquitted  on 
the  first,  he  may  plead  autrrfois  aequU  to  the  second. 

Seamd  count  for  a  different  qffenee,']   If  different  felonies 

or  miedemeanors  be  stated  in  several  counts  of  an  indictment, 

no  objection  can  be  made  to  the  indictment  on  that  account  in 

point  of  law.    In  esses  of  felony,  indeed,  the  judge  in  his  dis- 

cretioa,  may  require  the  counsel  for  the  prosecution  to  select 

one  of  the  felonies,  and  confine  himself  to  that.    This  is  what 

is  technically  termed  putting  the  prosecutor  to  his  election. 

But  this  practice  has  never  been  extended  to  misdemeanors. 

Per  Lord  EUenborough^  C.  «/*.  in  Young  v.  Rex,  in  error ^  3 

T.  M.  98.    We  have  seen,  however,  (ante^  p.  94)  that  where 

a  count  lor  larceny,  and  a  count  for  receiving  the  same  goods, 

are  joined  in  the  same  indictment,  the  prosecutor  shall  not  be 

pat  to  his  election.     So  a  prosecutor  may  insert  three  counts 

in  the  same  indictment  for  separate  acts  of  larceny,  committed 

by  the  same  person  against  the  prosecutor  within  six  months 

firam  the  first  to  the  last  of  such  acts;  14  ^  15   Vict,  c,  100, 

«.  16 ;  and  he  shall  not,  in  that  case,  be  put  to  his  election.  Or, 

if  thm  be  but  one  count,  for  a  stealing  at  one  time,  the  pro- 

aecutor  may  give  in  evidence  three  larcenies,  committed  by  the 

prisoner  at  cUfferent  times  within  six  montiis  from  the  first  to 

the  last  of  them,  and  he  sliall  not  be  put  to  his  election.  Id,  s.  1 7. 

So,  in  an  indictment  for  embezslement  by  a  clerk  or  servant, 

the  prosecutor  may  insert  three  counts  for  separate  acts  of 

embesszlement,  committed  within  six  montlis  from  the  first  to 

■the  last  of  such  acts;  7  jr  8  G.  4,  c.  29, «.  48;  and  he  shall 

not  in  that  case  be  put  to  his  election. 

But  two  ofibnces  cannot  be  charged  in  the  same  count ;  the 
eount  in  such  a  case  would  be  bad  for  duplicity.  Where,  how- 
ever, in  one  count  of  an  indictment  on  stat.  37  6.  3,  c.  70,  the 
defendaDt  was  charged- with  endeavouring  to  incite  a  soldier 
"  to  commit  an  act  of  mutiny,  and  to  commit  traitorous  and 
mutinous  practices," — it  was  objected  in  arrest  of  judgment 
that  the  count  was  bad,  as  chu^g  two  offences ;  but  the 
jndges  seemed  to  think  it  good,  for  there  might  be  only  one 
endeavour  to  incite  to  the  two  offences ;  the  point  however  was 
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not  decided,  as  there  were  other  countB  which  were  ooobjec* 
tionable.  B.  \.  Fuller,  1  Bob,  ^  P.  180.  So,  where  the  lessee 
of  a  ooal  pit  was  charged  in  one  count  with  stealing  coal,  thA 
property  of  thirty  different  persons,  who  had  mines  in  the 
vicinity  of  his,  into  which  he  caused  his  men  to  work  and 
take  the  coal, — ^the  prisoner's  counsel  moved  that  the  counsel 
for  the  prosecution  should  select  some  particular  act,  done  on 
a  particular  day,  and  confine  his  statement  and  evidence  to 
that;  but  the  judge  (Erie,  J.)  refused  to  interfere;  the  case 
was  then  gone  into,  and  proved,  and  the  prisoner's  counsel 
again  objected  to  the  count^  as  charging  a  stealing  of  the  coal 
of  several  persons,  in  difierent  places,  and  at  di&rent  times  : 
but  the  judge  held  that  the  different  workings  might  be  relied 
on  to  show  the  felonious  intent,  although  they  extended  into 
twenty  different  counties,  and  the  coal  belonged  to  twenty 
dliferent  persons,  and  extended  over  twenty  years,  if  the 
mining  operations  were  continuous  for  that  time.  A.  t. 
BleasdaUy  2  Car,  Sf  K,  765.  So,  there  is  no  objection  to 
charging  a  defendant  in  one  count  with  assaulting  two  persons, 
when  the  whole  forms  one  transaction.  See  B.  v.  Be^rfUld  ^ 
Saunders,  2  Burr.  084,  per  Lord  Manefield,  C,  J,  So,  an 
indictment  for  robbery,  which  charged /our  prisoners  with  as- 
saulting A.  B.  and  C.  D.,  and  stealing  two  sMllings  from  A.  B. 
and  one  shilling  fi'om  C.  D.,  the  whole  being  one  transaction, 
— was  holden  good  by  Tindal,  C.  J.  B,  v.  Giddine  et  aU, 
Car.  ^  M.  634. 


6.  Joinder  qf  Drfendanta. 

If  several  be  engaged  in  the  commission  of  the  same  ofibioe, 
they  may  be  join^  in  the  same  indictment,  or  each  may  be 
separately  indicted.  2  Hawk.  c.  25,  e,  89.  All  principals  in 
the  first  and  second  degree  may  be  thus  joined  in  the  same 
indictment.  See  ante,  p.  14.  And  where  goods  were  obtained 
by  fblse  pretences,  the  pretence  being  by  words  spoken  by  one 
of  the  parties  in  the  presence  of  the  others,  but  all  of  them 
were  acting  in  concert,  it  was  holden  that  they  might  be  jointly 
indicted.  B.  v.  Young  et  al.,  3  T.  B.  08.  So  in  all  misde- 
meanors, where  those  who  in  felonies  would  be  accessories 
before  the  fact  are  principals,  and  are  so  indicted,  the  party 
who  commits  the  ofibnce,  and  he  who  incited  him  to  commit 
it,  may  be  indicted  together  as  principals,  in  the  same  manner 
as  if  they  were  both  present  and  acting  in  the  commission  of 
it.  Therefore,  where  A.  advised  and  encouraged  B.  to  set  fire 
to  a  malt  house,  and  B.  attempted  to  do  so,  but  did  not  suc- 
ceed, it  was  holden  by  Williams,  J.,  that  both  might  be  indicted 
jointly  fbr  the  attempt.  B.  v.  Clayton  ^  Mooney,  1  Car,  ^  iC 
128.    So  in  felony,  we  have  seen  {ante^  p.  15,)*  that  the  ao- 
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eenory  before  the  &ct  may  be  indicted  with  the  principal ;  so 
■lay  the  accessory  after  the  fkct ;  {antey  p.  18) ;  or  they  may 
be  tried  leparately.  And  by  stat.  14  &  15  Vict.  c.  100,  s.  16, 
after  recithig  that  it  often  happens  that  the  principal  in  a 
fekmy  ia  not  in  custody  or  amenable  to  jusUoe,  fdthoogh 
lereriil  accessories  to  such  felony,  or  receivers  at  dlff^nt 
times  of  stolen  property  the  subject  of  such  felony,  may  be  in 
eastody  and  amenable  to  justice, — for  the  prevention  of  several 
trials,  it  is  enacted  that  any  number  of  such  accessories  or 
reeetvers  may  be  charged  with  substantive  felonies  in  the  same 
hidictment,  notwithstuiding  the  principal  felon  shall  not  be 
included  in  the  same  indictment,  or  shall  not  be  in  custody  or 
■menable  to  justice.  See  ante,  p.  17.  But  this  is  the  only 
ease  in  which  several  persons  can  be  joined  in  the  same  in- 
dictment for  several  offences  committed  by  them,  indepen- 
dently of  each  other ;  in  all  other  cases  It  has  been  holden 
that,  to  convict  all,  a  joint  offence  by  all,  either  as  principals 
in  the  first,  or  in  the  first  and  second  degree,  or  as  principals 
and  accessories,  must  be  proved.  See  B.  v.  M'Phane  et  al.. 
Car.  ^  Jkf.  212.  But  although  a  joint  offence  is  laid,  and  can 
be  proved,  the  indictment  is  considered  in  law  as  a  several 
indletment  against  each.  And  if  only  one  of  two  defendants 
so  indicted  as  principals,  be  in  custody  at  the  time  of  the 
aasizes  or  sessions  when  the  indictment  ought  to  be  tried,  he 
may  be  tried  alone  upon  it,  and  whether  he  be  convicted  or 
acquitted,  the  other,  when  apprehended,  may  afterwards  be 
tried  upon.it,  and  convicted.  And  so  much  is  such  an  indict- 
ment considered  a  separate  indictment  against  each,  that 
where  three  were  indicted  for  burglary  and  stealing  in  a 
dwelHng  house,  and  one  pleaded  guilty,  and  the  two  others 
were  oonTicted  of  a  larceny  in  the  dwelling  house  only,  the 
judges  held  that  judgments  should  be  entered  against  the 
three  accordingly.  B.  v.  Buttertoorth  et  al,,  B.  jr  By.  520. 
Where  two  persons  were  indicted  for  murder,  A.  in  the  first 
count  being  indicted  as  principal  in  the  first  degree,  and  B. 
present  aiding  and  abetting,  and  in  the  second  count  B.  was 
indicted  as  principal  in  the  first  degree,  and  A.  with  being 
present  aiding  and  abetting ;  and  the  jury  found  them  guilty, 
but  said  they  were  not  satisfied  as  to  which  of  them  actually 
committed  the  murder :  the  judges  (Maule,  J.,  die.)  held 
that  the  Jury  were  not  bound  to  find  the  defendants  guilty  on 
one  of  the  counts  only,  but  might  find  them  guilty  on  both. 
R,  v.  Dawning  et  al.,  1  Den.  C.  C.  62. 


7.  Indletment,  how  Preferred  and  Found. 

Bills  of  indictment  in  ordinary  cases  are  prepared  in  the 
indictment  office  at  the  assizes  or  sessions,  by  the  proper 

/ 
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officer  there;  they  most  be  on  parchment,  and  at  qnartep 
aewions  are  usaaUy  filled  op  on  blank  jninted  forms.  But 
where  the  indictment  is  required  to  be  special,  or  in  any 
manner  different  from  the  common  forms,  or  where  any  doubt 
OT  difficulty  occurs  as  to  the  manner  in  which  the  indictment 
should  be  framed,  it  will  be  prudent  to  have  it  drawn,  or  at 
least  settled  by  a  barrister ;  and  at  the  assises,  and  at  most 
quarter  seflsions,  the  lee  paid  in  this  respect  is  allowed  to  the 
prosecutor  in  costs.  When  drawn  by  a  barrister,  it  must 
afterwards  be  engrossed  on  parchment,  which  is  sometimea 
done  by  the  prosecutor's  attorney,  but  usually  in  the  indict- 
ment office.  The  names  of  the  witnesses  intended  to  be  ex- 
amined before  the  grand  jury,  are  then  indorsed  upon  the  bill, 
and  the  words  **  nrom  in  court*'  added  after  them. 

The  witnesses  whose  names  are  thus  indorsed  upon  the  bill, 
come  into  court ;  and  the  bill  being  g^ven  to  the^er  or  other 
officer  appointed  for  the  purpose,' he  swears  the  witnesBes,  and 
the  bill  is  then  sent  before  the  grand  jury.  The  witnessea 
must  be  sworn  in  open  court,  and  during  the  time  the  court  is 
sitting. 

The  witnesses  are  then  called  in  before  the  grand  jury  and 
examined  by  them.  Sometimes  a  difficulty  occurs  before  the 
grand  jury,  where  the  witness  is  not  able  to  identify  the  pri- 
soner by  name,  as  the  person  who  committed  the  offisnce.  In 
a  case  of  this  kind,  where  five  men  were  indicted  for  a  rape 
and  robbery,  and  the  prosecutrix,  although  she  could  identify 
the  prisoners  upon  seeing  them,  did  not  know  their  names, — 
the  gitmd  jury  feeling  a  difficulty  from  want  of  evidence  of 
identity,  came  into  court  and  stated  the  matter  to  the  judge : 
the  judge  (llndal,  G.  J.,)  told  them,  that  they  might  call  some 
other  witness  on  the  hack  of  the  bill,  who  was  present  when 
the  prisoners  were  before  the  magistrates,  and  upon  the  pro- 
secutrix describing  the  prisoners,  that  witness  would  probably 
be  able  to  state  their  names ;  but  if  the  prisoners  could  not  be 
identified  in  that  mode,  they  should  be  brought  before  the 
grand  jury.  B,  v.  Jenking  et  al,,  1  Car,  Sf  K.  586.  If  a 
mijo^^y  ^^  ^^^®  grand  jury  (amounting  to  twelve  at  the  least) 
be  of  opinion  that  the  evidence  adduced  before  them,  makes 
out  a  sufficient  case  against  the  prisoner,  to  warrant  his  being 
put  upon  bis  trial  before  the  petty  jury,  the  foreman  indorses 
on  the  bill  ''  a  true  bUl,"  and  9\gDB  his  name  to  it,  "  J.  N., 
foreman."  But  if  a  m^ority  of  the  grand  jury  be  of  a  difibrent 
opioion,  then  the  words  "  not  a  true  HIV'  are  indorsed.  And 
here  it  may  be  necessary  to  remark,  that  it  is  not  the  duty,  or 
within  the  province  of  a  grand  jury,  to  go  so  minutely  into  the 
case,  as  to  satisfy  themselves  of  the  guilt  or  innocence  of  the 
prisoner, — or,  in  other  words,  to  try  the  case ;  their  duty  is 
confined  simply  to  ascertaining  whether  theM  is  sufficient 
evidence  against  him,  to  warrant  his  being  put  upon  his  trial ; 
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it  is  for  tiie  petty  juy  aftcrwwdA  to  deelsre  npon  his  guilt  or 
iiiDOCMiee.  The  grsiid  jury,  having  found  one  or  more  bills, 
oome  into  court,  and  hand  them  to  the  derk  of  arraigns  at 
the  assizes,  or  the  clerk  of  the  peace  at  Bessions,  who  there- 
upon addresses  them  thus :  "  Oentlemen  qf  the  grand  Jury, 
fou  are  content  that  the  court  shall  amend  all  matters  of 
J^trttiy  miterinff  no  matter  of  substanes: — Against  A,  B,,for 
IJUemf  or  a  mtsdemetmer]  you  find  a  true  bill ;— against 
C.  D.,  for,"  Aec  Tlie  indictments  are  then  filed  by  the  officer, 
io  the  order  in  which  he  has  thus  receiTod  and  called  them  over ; 
bat  in  what  order  tliey  are  to  be  afterwards  tried,  will  depend 
upon  the  directions  of  the  judge  or  the  practice  of  the  court. 
*  Where  the  bill  is  against  two  or  more  defondants,  the  grand 
Jvry  may  find  ''  a  true  bill"  as  to  one  ot  more,  and  ''  not  a 
tree  bill"  as  to  the  others.  80,  where  the  bill  contains  two 
ooonts,  tlie  grand  jury  may  find  '<  a  true  bill"  as  to  one  count, 
and  **  not  a  true  bill"  as  to  the  other.  B,  v.  Fieldhause, 
Cowp,  325.  They  cannot  howeyer  find  a  true  bill  as  to  part 
of  a  count,  and  ignore  the  rest  of  it.  2  Hawk,  c.  26,  s,  2. 
It  is  laid  down  indeed  in  the  old  teict  books,  that  whei-e  a  bill 
for  murder  is  preferred  to  a  grand  jury  at  the  assizes,  tliey 
may  find  it  a  true  bill  for  manslaughter.  But  this  is  not  done 
in  modem  practice;  if  a  grand  jury  now  intimate  to  the  court 
their  wish  to  find  a  true  bill  for  manslaughter  only,  the  judge 
will  order  the  bill  to  be  altered,  so  as  to  make  it  a  bill  for 
manslaughter,  and  will  direct  it  to  be  again  laid  before  the 
grand  jury.  If  the  jury  ignore  a  bill,  no  other  bill  against 
the  same  party  for  the  same  ofience,  can  be  preferred  during  the 
same  aaslzes  or  sessions.  R,  y.  Humphreys,  Car,  8f  M,  001 . 

In  tehat  cases  defendant  to  have  a  copy,]  In  all  cases  of 
prosecutions  for  misdemeanors,  instituted  by  the  attorney  or 
solicitor  general,  the  court  shall,  if  required,  order  a  copy  of 
the  information  or  indictment,  free  of  expense,  to  be  giyen 
to  the  party,  after  appearance.  1  O,  4,  c.  4,  «•  8.  And  in 
prosecutions  for  high  treason,  a  copy  of  hjs  indictment  shall  be 
deliyered  to  him  ten  days  before  his  trial.  7  Ann,  c.  21,  «.  1 1. 
But  in  no  other  case  is  the  defendant  entitled  to  it.  The  court, 
indeed,  at  the  time  of  his  arraignment,  will  order  the  indictment 
to  be  read  oyer  slowly  to  him ;  but  no  more.  If  howeyer  a 
prisoner  be  defended,  this  will  be  of  little  importance,  as  his 
conosel  will  haye  free  access  to  the  indictment.  As  to  the 
defendant's  right  to  haye  a  copy  of  the  depositions  taken  be- 
ibie  the  committing  magistrate,  see  ante,  p.  51. 

• 

S.  Indictment,  in  what  Cases  amendable. 

An  indictment  could  not  be  amended  at  common  law ;  nor 
WM  it  within  any  of  the  old  statutes  of  amendments.  2  Hawk, 

/2 


100  IndietmefU. 

c.  25,  M.  07 ,  98.  Bat  now,  by  Bome  modern  and  recent  statutes 
ao  indictment  may  be  amended,  for  the  defects  I  am  now  aboot 
to  enumerate. 

Far  variance  at  to  written  tnatrumenteJ]  By  stat.  0  G.  4, 
c.  15,  any  court  of  oyer  and  terminer  and  g^eneral  gaol  de-^ 
livery, if  such  court  shall  see  fit  so  to  do,  may  cause  the  record 
on  which  any  trial  may  be  pending  before  any  snch  court,  in 
any  indictment  or  information  for  any  misdemeanor,  [or  for 
any  offence  whatever,  11  ^  12  Vitt.  c.  46,  «,  4],  when  any 
variance  shall  appear  between  any  matter  in  writing  or  in 
print  produced  in  evidence  and  the  recital  or  setting  forth 
thereof  upon  the  record  whereon  the  trial  is  pending,  to  be 
forthwith  amended  in  such  particular,  by  some  officer  of  the 
court,  on  payment  of  such  costs  (if  any)  to  the  other  party  as 
such  court  shall  think  reasonable;  and  thereupon  the  trial 
shall  proceed,  as  if  no  such  variance  had  appeared.  These 
two  statutes  expressly  confined  this  power  of  amendment  to 
courts  of  oyer  and  terminer  and  general  gaol  delivery.  They 
did  not  therefore  extend  to  courts  of  quarter  sessions ;  for 
although  justices  of  the  peace  by  their  commission  have  a 
power  to  hear  and  determine,  the  court  of  quarter  sessions  is 
not  in  law  a  court  of  oyer  and  terminer.  But  this  was  reme- 
died, and  the  above  statutes  extended  to  the  court  of  quarter 
sessions,  by  stat  12  k,  13  Vict  c.  46,  s.  10. 

For  variance  in  other  regpeet$,'\  By  stat.  14  &  15  Vict.  c. 
100,  s.  1,  whenever  on  the  trial  of  any  indictment  for  any 
felony  or  misdemeanor,  there  shall  appear  to  be  any  variance 
between  the  statement  in  such  indictment  and  the  evidence 
oflered  in  proof  thereof, — in  the  name  of  any  county,  riding, 
division,  city,  borough,  town  corporate,  parish,  township,  or 
place  mentioned  or  described  in  any  such  indictment, — or  in 
the  name  or  description  of  any  person  or  persons,  or  body 
politic  or  corporate,  therein  stated  or  alleged  to  be  the  owner 
or  owners  of  any  property,  real  or  persomd,  which  shall  form 
the  subject  of  any  offence  charged  therein,— or  in  the  name  or 
description  of  any  person  or  persons,  body  politic  or  corporate, 
therein  stated  or  alleged  .to  be  injured  or  damaged  or  intended 
to  be  injured  or  damaged  by  the  commission  of  such  offence, 
—or  in  the  christian  name  or  surname,  or  both  christian  name 
and  surname,  or  other  description  whatsoever,  of  auy  person 
'  or  persons  whomsoever  therein  named  or  described, — or  in  the 
name  or  description  of  any  matter  or  thing  whatsoever  therein 
named  or  de8cribed,^-or  in  the  ownership  of  any  property 
named  or  described  therein,^it  shall  and  may  be  lawful  for 
the  court,  before  which  the  trial  shall  be  had,  if  it  shall  con- 
sider such  variance  not  material  to  the  merits  of  the  case,  and 
that  the  defendant  cannot  be  prejudiced  thereby  in  his  defence 
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on  SQch  merits,  to  order  such  indictment  to  be  amended,  ac- 
cording to  the  proof,  by  some  officer  of  tbe  court  or  other  per- 
son, both  in  that  part  of  the  indictment  where  such  Tariance 
occurs,  and  in  every  other  part  of  tlie  indictment  which  it  may 
become  necessary  to  amend,  on  such  terms  as  to  postponing 
the  trial  to  be  had  before  the  same  or  another  jury,  as  sach  court 
■hall  think  reasonable ;  and  after  any  such  amendment,  the 
trial  flihaU  proceed,  whenever  the  same  shall  be  proceeded  with, 
in  the  same  manner  in  all  respects,  and  with  the  same  conse- 
quences, both  with  respect  to  the  liability  of  witnesses  to  be 
indicted  for  perjury  and  otherwise,  as  if  no  such  variance  had 
oceorred ;  and  in  case  such  trial  shall  be  had  at  nisi  prius,  the 
order  for  the  amendment  shall  be  endorsed  on  the  postea,  and 
returned  together  with  the  record,  and  thereupon  such  papers, 
rolls,  or  other  records  of  the  court  from  which  such  record 
issued  as  it  may  be  necessary  to  amend  shall  be  amended  ac- 
cordingly by  the  proper  officer ;  and  in  all  other  cases,  the  order 
for  the  amendment  shall  either  be  endorsed  on  the  indictment,  or 
shall  be  engrossed  on  parchment,  and  filed  together  with  the 
indictment,  among  the  records  of  the  court :  provided  that  in 
an  such  cases  where  the  trial  shall  be  so  postponed  as  afore- 
said. It  shall  be  lawful  for  such  court  to  respite  the  recogni- 
zances of  the  prosecutor  and  witnesses,  and  of  the  defiandant, 
and  his  surety  or  sureties,  if  any,  accordingly,  in  which  case 
the  prosecutor  and  witnesses  shall  be  bouod  to  attend  to  pro- 
secute and  give  evidence  respectively,  and  the  defendant  shall 
be  bound  to  attend  to  be  tried,  at  the  time  and  place  to  which 
such  trial  shall  be  postponed,  without  entering  into  any  fresh  re- 
cognizances for  that  purpose,  in  such  and  the  same  manner  as 
if  Uiey  were  originally  bound  by  their  recognizances  to  appear 
and  prosecute  or  give  evidence  at  the  time  and  place  to  which 
such  trial  shall  have  been  so  postponed :  provided  also,  that 
where  any  such  trial  shall  be  to  be  had  before  another  jury,  the 
crown  and  the  defendant  shall  respectively  be  entitled  to  the 
same  challenges  as  they  were  respectively  entitled  to  before 
Hie  first  jury  was  sworn. 

And  by  sect.  2,  every  verdict  and  judgment  which  shall 
be  given  after  the  making  of  any  amendment  under  the  pro- 
vistona  of  this  Act,  shall  be  of  the  same  force  and  eftect  in  all 
respects  as  if  the  indictment  had  originally  been  in  the  same 
form  in  which  it  was  after  such  amendment  was  made. 

By  sect.  3,  if  it  shall  become  necessary  at  any  time  for  any 
purpose  whatsoever  to  draw  up  a  formal  record  in  any  case 
whore  any  amendment  shall  have  been  made  under  the  pro- 
visions of  this  Act,  such  record  shall  be  drawn  up  in  the  form  in 
which  the  indictment  was  after  such  amendment  was  made, 
without  taking  any  notice  of  the  feast  of  such  amendment 
having  been  made. 
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In  mil  turn  where  ah  tndirtiwit  to  m  ddecUfC»  tkftt  ttiy 
judgment  to  be  given  upon  H  egelnet  tibe  defrndant  woold  m 
erroneoue,  tibe  oout  in  its  diecration  may  4|aMh  it. '  %  Hawk, 
e,  25, 9. 14a  This  mny  be  done  on  the  applteetifln  either  of 
the  deftodant  or  of  the  proeecntor.  Bnt  the  court  will  eehloni 
InteHere,  upon  the  appUcntion  of  a  defendmt,  where  the  fai- 
dictment  to  for  foigery^  peijuiy,  aedition,  or  finr  a  nniMnce  to 
a  highway ;  Id, ;  nor  upon  the  application  of  a  |inieeniluiy 
nntu  after  a  good  bill  for  the  oune  oftnoe,  againat  the  mom 
party,  ihall  have  been  preferred  and  Ibnnd.  Jfitoi  M.  t.  Ihmmy 
1  Car.  jr  JK.  730;  B.  ▼.  Wjfwn,  8  Etut,  396L 

An  indictment  may  be  thne  qnaehed,  aa  well  by  a  court  of 
quarter  aeMions,  B.  y.  Wilson  et  nl.,  14  Lttm  J,  9  m^  aa  1^ 
ooortB  of  oyer  and  tenniner  and  gaol  daliveryy  or  by  liM  cocftof 
Queen's  Bench. 


aBCTIOR    II. 

AppmrtMf  tmd  PUm, 

When  the  indictment  has  been  found,  if  the  AtAmA^n^  ^ 
not  then  in  custody,  or  if  out  on  bail  and  he  havu  not  eonun- 
dered,  in  pursuance  of  hto  reoognixanee,  to  take  hfa  trtol, 
the  first  proceeding  is,  to  sue  out  proecss,  Ice.,  upon  the 
indictment,  in  order  to  have  him  apiffehcnded;  triien  in  cua» 
tody,  he  is  broa((ht  to  the  bar  of  the  court  and  arraigned,  and 
he  pleads  or  demurs ;  the  prosecutor  then  replies,  if  the  plea 
be  special,  or  joins  in  demurrer,  after  which  the  caee  to  ripe 
for  trial  or  argument.  I  shall  treat  of  theee  diflhrant  proceed- 
ings under  the  following  heads. 

1.  Process  upon  Indietmemt,  #o  Onl/araory- 

2.  Arraignment  and  Plea, 

3.  Special  Pleat, 

4.  Demurrer, 

1.  Proceed  upon  Indictment,  to  Outlawrjf. 

Proeeee,']  The  regular  process  upon  an  indictment,  in  ciseo 
of  treason,  felony,  or  mayhem,  to  by  capiat,  alias  and  plurim. 
2  Hawk,  c,  27,  «.  15.  In  cases  of  misdemeanor,  the  first  pro- 
cess  to  the  writ  of  venire  faeiae ;  and  if  to  that  the  shiariff 
return  that  the  party  has  been  summoned,  then  the  prosecutor 
may  have  a  dietringae,  alias  and  pluries,  and  so  proceed  by 
distress  infinite ;  or  if  the  sheriff  return  nihil  to  the  ffonire. 
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the  proteeator  may  have  a  Mfnof,  Mat  and  phaiu.  Id.  $•  0, 
lO.  See  the  forme  of  theee  unite,  A  reh.  Pr,  Cr.  Off.  43, 44. 
Bot  in  practice  these  writs  are  never  sued  oat,  except  for  the 
pvrpoee  of  proceeding  to  outlawry  \  but  upon  the  hidictment 
bei^  found,  the  prosecutor,  at  the  assixes  or  sessioQB,  where 
die  defendant  is  not  in  custody,  procures  a  bench  warranty  or 
the  warrant  of  a  jostioe  of  the  peace,  as  shall  presently  be  men- 
tioned; or  where  the  indictment  has  been  found  in  the  court 
of  Queen's  Bench,  or  removed  into  that  court  by  certiorari, 
tiks  proeeentor  may  procure  a  judge's  warrant  See  ArcK  Pr. 
Cr.  Off,  46,  47. 

Outiawrp,]  Outlawry  upon  an  indictment  before  Judgment, 
lies  in  all  cases  of  treason  and  felony,  and  in  all  cases  of  in- 
dictable misdemeanors  in  which  a  eapiae  lies.  See  3  Hawk, 
e.  87, «.  109.  For  this  purpose,  in  misdemeanors  there  must 
be  three  writs  of  capias, — eapiae,  aliae,  and  piuriee, — ^before 
tlie  eadgent;  %  Hmwk,  e,  9J ,  e.  Ill }  one  is  sufficient  on  an 
indictment  for  tieaaon,  murder, or  manslaughter;  Id.  «.  118; 
but  it  is  douMfiil  whetiMT  two  writs  of  capias  be  not  necessary 
fta  other  felonies;  liL ;  and  they  are  so,  where  the  party  is 
indictod  at  quarter  sessions.  86  Bd.  3,  et,  6,  c,  14.  R.  v. 
YemdaU,  4  TM,  868.  Besidea  this,  in  traason  and  felony,  if 
file  defendant  reside  in  a  difSneat  county  from  that  in  which 
he  ia  indicted,  a  writ  of  eapiae  cum  preeiamatione  must  issue 
to  the  aberiiTof  the  county  in  which  he  resides.  6  H.  6,  c.  1, 
amd  eee  Arch,  Pr.  Cr.  Off,  48, 40.  If  nen  eet  inventue  be 
Mtnxned  to  these  wilts  of  capias,  then  the  writ  of  exigent  and 
the  writ  of  proclamations  may  issue ;  and  afterwards  a  writ  of 
allocatar  esdgent,  if  necsssary.  Arch  Pr.  Cr.  Off.  4fr~-60 ; 
amd  eee  the  forme  of  theee  eeveral  toritt,  Id.  60,  61 .  And  if 
he  do  not  surrender,  before  the  last  of  the  proclamations, 
judgment  of  outlawiy  is  signed;  Id.  61,  62;  and  a  writ  of 
eapiae  utlagatum  may  issue  to  apprehend  the  outlaw,  or  a 
special  eapiae  tUlagatum  to  apprehend  him  and  to  seize  all 
his  property.    Id.  68 ;  and  eee  the  forma,  Id. 

Beaeh  toarrant.^  Upon  an  indictment  being  found  at  the 
asslus  or  quarter  sessions,  if  the  defendant  be  not  in  custody, 
or  if  out  on  bail,  and  it  be  doubtful  whether  he  will  surrender 
to  take  his  trial,  the  oourt  upon  application,  will  grant  a  bench 
warrant ;  1  Hale,  690 ;  upon  which  he  may  be  apprehended 
as  upon  any  other  warrant,  as  mentioned  ante,  p.  33 ;  and  it 
may  be  backed,  when  necessary,  as  stated  ante,  pp.  33,  34. 

In  the  central  criminal  court,  tlie  prosecutor  applying  for  a 
beach  warrant,  must,  before  it  issues,  enter  into  a  recogni- 
sance, inch  as  the  court  shall  direct,  to  prosecute  the  law 
with  effect  against  the  defendant.  Reff.  Gen.  Jan,  1848.  Car. 
^if.  264. 
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The  following  may  be  the  form  of  a 

Bench  Warrant. 

County  ofh     To  all  eonstablot,  headboroughg^  and  other 

,      S         qfficer$  and  ministers  of  the  peace  qf  our 

Lady  the  Queen  within  the  county  of , 

and  to  every  of  them,  whom  it  may  concern. 

These  are  to  will  and  require,  and  in  Her  Mqjesty*e  wuns 
strictly  to  charge  and  command,  that  you  or  some  one  of  you, 
upon  sight  hereof,  take  and  bring  A.  B,  brfore  [us,  and 
others  Her  Mqjetty^s  justices  assigned  to  keep  the  peace  in 
the  county  aforesaid,  and  also  to  hear  and  determine  dicers 
felonies,  trespasses  and  other  misdemeanors  committed  in  the 
same  county],  at  this  present  sessions  \(tf  the  peaee\  holden. 

at ,  in  and  for  the  said  county,  (if  the  court  shall  be  here 

sitting),  to  answer  to  an  indictment  found  against  him  for 
[state  shortly  the  ofience] ;  and  \f  the  court  shall  not  be  «i^- 
ting  at  the  time  ef  such  taking,  then  that  you  or  some  qf 
you  forthwith  afterward  bring  the  same  party  brforesome 
one  or  more  qf  Her  Majesty's  justices  qf  the  peace  for  the 
same  county,  to  find  SMjfficient  sureties  personally  to  appear 
at  this  present  sessions,  to  answer  the  same  indictment,  and 
all  such  other  matters  as  on  Her  Majesty's  behd{f  shaU  be 
here  defected  against  him  ;  And  if  he  cannot  be  taken  during 
this  present  session,  then  that  you  bring  him  brfore  some 
one  or  more  of  Her  M<^esty*s  justices  qf  the  peace  for  the 
same  county,  as  speedily  after  as  may  be,  to  find  such  sure* 
ties,  personally  to  appear  at  the  next  session  [qf  the  peace] 
to  be  holden  for  the  said  county,  to  answer  as  (foresail,  and 
further  to  be  dealt  with  according  to  law. 

Hereof  you  are  not  to  fail  at  your  peril. 

[Oiven  under  our  hands  in  open  session]  this day  qf 

,  in  the  year  qf  our  Lord . 

Warrant  of  justice  out  qf  sessions.]  By  stat.  11  &  18  Vict, 
c.  49,  s.  d,  where  any  huUctment  shall  be  found  by  the  grand 
jury  in  any  court  of  oyer  and  terminer  or  general  gaol  deli- 
▼ery,  or  in  any  court  of  general  or  quarter  sessions  of  the  peace, 
against  any  person  who  shall  then  be  at  large,  and  whether 
such  person  shall  have  been  bound  by  any  recognizance  to  appear 
to  answer  to  the  same  or  not,  the  person  who  shall  act  as  clerk 
of  the  indictments  at  such  court  of  oyer  and  terminer  or  gaol 
delivery,  or  as  clerk  of  the  peace  at  such  sessions,  at  which  the 
said  indictment  shall  be  found,  shall  at  anj^time  afterwards, 
after  the  end  of _the  .sessions  of  oyer  and^  termmOT^or  gaol  de- 
livery or  seiisions  ofthe  peice  at  which  such  indictment  shall 
have  been  found,  upon  application  of  the  prosecutor,  or  of 
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any  person  on  bis  behalf,  and  on  payment  of  a  fee  of  one  shil- 
ling, if  such  person  shall  not  have  already  appeared  and  plead- 
ed to  such  indictment,  grant  unto  such  prosecutor  or  person  a 
eertillcate  of  such  indictment  having  been  found ; — and  upon 
production  of  such  certificate  to  any  justice  or  justices  of  the 
peace  for  any  county,  riding,  dirision,  liberty,  city,  borough, 
or  place  in  which  the  offence  shall  in  such  indictment  be 
alle^^  to  have  been  committed,  or  in  which  the  person  in- 
dicted in  and  by  such  indictment  shall  reside  or  be,  or  be 
supposed  or  suspected  to  reside  or  be,  it  shall  be  lawful  for 
such  justice  or  justices,  and  he  and  they  are  hereby  required, 
to  issue  his  or  their  warrant  to  apprehend  such  person  so  in- 
dieted,  and  to  cause  liim  to  be  brought  before  such  justice  or 
justices,  or  any  other  justice  or  jus^ces  for  the  same  county, 
riding,  division,  liberty,  dty,  borough,  or  place,  to  be  dealt 
with  according  to  law ;  and  afterwards,  if  such  person  be 
thereupon  apprehended  and  brought  before  any  such  justice 
or  justices,  such  justice  or  justices,  upon  its  being  proved  upon 
oaUi  or  affirmation  before  him  or  them  that  the  person  so  ap* 
prehended  is  the  same  person  who  is  charged  and  named  in 
such  indictment,  shall,  without  further  inquiry  or  examination, 
commit  him  for  trial,  or  admit  him  to  bail,  in  manner  before 
mentioned. 
The  following  is  the  form  of  the 


Certificate  of  Indictment  being  found. 

I  hereby  certify ,  that  at  [a  court  of  oyer  and  terminer 
and  general  gaol  delivery,  or  a  court  of  general  quarter 

eeeeians  of  the  peace,']  holden  in  and  for  the  [county]  qf , 

at ,  in  the  said  [county],  on ,  a  huX  of  indictment 

teas  found  by  the  grand  jury  against  A,  B.,  therein  de- 
scribed as  A.  B,  [late  of ,  labourer,]  for  that  he  r&c, 

stating  shortly  the  offence],  and  that  the  said  A,  B.  nath 
not  appeared  or  pleaded  to  the  said  indictment. 

Bated  this day  of ,  185—. 

J,  D. 

Clerk  of  the  indictments  on  the circuit, 

or 
Clerk  of  the  peace  of  and  for  the  said  [county]. 

The  reader  will  perceive  that  this  certificate  can  only  be 
obtained  after  the  assizes  or  sessions ;  for  during  the  assizes  or 
tessions  the  prosecutor  may  obtain  a  bench  warrant.  But  it 
is  not  only  in  cases  where  the  prosecutor  has  omitted  to  apply 
for  a  bench  warrant  during  the  assizes  or  sessions,  but  also 
where  he  has  applied  and  got  it,  that  this  mode  of  obtaining  a 
justice's  warrant  to  apprehend  a  party  indicted  may  be  useful; 

/3 
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for  it  may  often  happen  that  wbUat  the  bench  mrrant  It  la 
poinemian  of  a  conateble  In  another  county,  or  in  a  distant 
part  of  the  same  county,  there  may  be  an  opportunity  of  ap- 
prehending the  defendant  In  another  part  of  the  county  or 
In  another  county. 
The  followjng  la  the  form  of  the 


Warrant  to  Apprehend  the  Perean  indicted. 

To  the  ccnsiable  qf ,  and  to  all  other  peace  officer e 

in  the  eaid  [county]  of . 

Whereae  it  hath  been  duly  certified  by  J.  D.,  elerk  of  the 

indictmente  on  the circuit  [or  elerh  of  the  peace  ^and 

for  the  [county]  of ,]  that^  [fcc,  etatiag  the  certificate]: 

Thoee  are  therefore  to  eommand you^in  Her  M^eety*e  name, 
forthwith  to  apprehend  the  eaid  A,  B.,  and  to  bring  him 
brfore  [me],  or  eome  other  Juetice  or  jueticee  of  the  peace 
in  and  for  the  eaid  [county],  to  be  dealt  with  aecerding  to  law. 

Gfiven  under  my  hand  and  eeal,  thie day  of ,  m 

the  year  of  our  Lord ,  at  — ,  in  the  county  aforeeaid. 

J.  S.      [L.  S.] 

The  following  is  the  form  of  the 

Wairant  of  Commitment  qf  the  Pereon  indicted. 

To  the  constable  qf ,  and  to  theheeper  of  the  [com- 

man  gaol,  or  houee  of  correction,']  at ,  in  the  eaid 

[county]  of . 

Whereae  by  [my]  warrant  under  my  hand  and  seal,  dated 

the day  tf ,  after  reciting  that  it  had  been  eerti' 

fted  by  J,  JD.  [dec.,  as  In  the  certificate],  [I]  commanded  the 

constable  qf ,  and  all  other  peace  qfficere  of  the  eaid 

county  in  Her  Mqjeety^e  name,  forthwith  to  apprehend  the 
said  A.  B.,  and  bring  him  before  [me],  the  undersigned, 
[one]  of  Her  Mqjeety*s  justices  of  the  peace  in  and  for  the 
said  [county],  or  brfore  eome  other  justice  or  justices  qf  the 
peace  in  and  for  the  said  [county],  to  be  dealt  with  accord- 
it%g  to  law:  And  whereas  the  said  A.  B.  hath  been  appre^ 
handed  under  and  by  virtue  qf  the  said  warrant,  and  being 
now  brought  before  [me],  it  ie  hereupon  duly  proved  to 
[me]  upon  oath  that  the  said  A.  B.  is  the  same  person  who 
is  named  and  charged  in  and  by  the  said  indictment :  These 
are  therefore  to  command  you  the  said  constable,  in  Her 
Mc^esty's  name,  forthwith  to  take  and  sqfely  convey  the  said 

A.  B,  to  the  said  [house  of  correction]  at ,  in  the  eaid 

[county],  ajul  there  to  deliver  him  to  the  keeper  thereof,  to- 
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^eiher  ufUh  this  precept;  and  I  herelfy  command  you  the 
said  keeper  to  receive  the  eaid  A.  B.  into  your  custody  m  the 
said  house  of  correction,  and  him  there  safely  to  keep  until 
he  shall  be  thence  delivered  by  course  qf  law. 

Ovoen  under  my  hand  and  seal,  this  • day  of ,  in 

the  year  of  our  Lord ,  at ,  in  the  [county]  aforesaid. 

J,S.     [L.8.] 

Or  if  the  party  indicted  be  confined  in  prison  for  any  other 
oflfence  than  that  charged  in  the  indictment,  at  the  time  of 
anch  application,  the  juatioe,  apon  the  like  proof  of  identity, 
shall  issue  his  warrant  directed  to  the  keeper  of  the  prison,  to 
detain  him,  until  he  shall  be  removed  by  habeas,  for  the  pur- 
pose of  being  tried.    11^12  Vict,  c.  42,  s.  3. 

The  following  is  the  form  of  a 

Warrant  to  detain  a  Person  indicted  who  is  already  in 
Custody  for  another  Offence. 

To  the  keeper  of  the  [common  gaol  or  house  of  correction} 
at ,  in  the  said  [county]  of . 

Whereas  it  hath  been  duly  certified  by  J.  D.,  clerk  qf  the 

indictments  on  the circuit  [or  clerk  of  the  peace  of  and 

for  the  county  of "],  that  [&c.,  stating  the  certificate] : 

And  whereas  [I  am]  ii^ormed  that  the  said  A,  B,  is  in  your 

custody  in  the  said  [common  gaol]  at ,  aforesaid,  charged 

with  some  offence  or  other  matter  ;  and  it  being  now  duly 
proved  upon  oath  before  [me] ,  that  the  said  A.B.so  indict  A 
as  aforesaid,  and  the  said  A.  B.in  your  custody  as  aforO' 
said,  are  one  and  the  same  person :  These  are  therefore  to 
command  you,  in  Her  Mqjesty's  name,  to  detain  the  said 
A.  B.in  your  custody  in  the  [common  gaol]  aforesaid,  untQ, 
by  Her  Mqjesty*s  writ  of  habeas  corpus  he  shall  be  removed 
therefrom  for  the  purpose  of  being  tried  upon  such  indict* 
ment,  or  until  he  shall  otherwise  be  removed  or  discharged 
out  of  your  custody  by  due  course  of  law. 

Owen  under  my  hand  and  seal,  this day  of ,  in 

the  year  of  our  X^d ,at ,inthe[co\iuty]  (foresaid. 

J.  8.      [L.8.] 


2.  Arraignment  and  Plea. 

Arraignment.']  When  a  person,  against  whom  the  grand 
jury  have  found  a  true  bill,  is  in  custody,  the  clerk  of 
arraigns  at  the  assizes,  or  derk  of  the  peace  at  sessions,  oiders 
the  gaoler  to  bring  him  to  the  bar.  When  he  appears,  the 
clerk  addresses  him  thus:  "  A.  B.,  hold ^  your  hand:  You 
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ttandMHeted  fry  fk$namB(f  A.  S.,  {laie  ttf,  j«.]  JbrthaSf 
y&m,  on  the  ~^  [ftc.,  as  in  tiM  IndieCDMBty  to  the  aid,  «zoept 
thmt  It  is  addresBsd  to  tbe  prisoner  in  ttie  seocmd  powm,  and 
that  the  second  and  sabaeqaeat  eonnts  are  stated  shorOy] : 
How  My  poUf  A.,  B.,  «r»  yva  gv^  iff  this  I>Uoi^]  wkertqf 
y€fu  ttand  indieted,  or  not  guilty  ?" 

Upon  an  indfctment  for  a  sabseqaent  ofibnoe  after  a  prevfoos 
conviction,  the  prisoner  is  to  be  arraigned  upon  the  whole  in- 
dictment, inclading  the  former  oonyiction ;  and  If  he  plead 
not  goiHy,  then  the  Jury  in  the  flnt  instance  are  charged  with 
the  anbeequeBt  offtnce,  and  only  that  part  of  the  indictment 
read  to  them  which  relates  to  it}  and  if  they  find  him  guilty, 
then  (withoat  their  being  again  sworn)  that  part  of  the  indict- 
ment relating  to  the  pnMous  conviction  is  read  to  them,  and 
they  are  diarged  with  it ;  and  if  they  find  tliat  he  was  pre- 
Tioosly  convicted,  then  a  verdict  of  gailty  on  the  whole  in- 
dictment is  entered.  ISiis  lias  been  determined  to  be  the  proper 
course,  by  the  whole  bo4y  of  the  Judges,  upon  full  conddera- 
tion.  Per  Lord  Camplfai,  C.J,,  in  jR.  v.  Shuttlewortk^ 
91  Law  J.  S6,  m.  See  post,  p.  634»  In  cases  of  murder  or 
manslaughter,  where,  besides  the  indictment,  there  is  also  a 
coroner's  inquisition,  it  is  nsual  to  arraign  tlie  prisoner  on  the 
inquisition  immediately  after  arraigning  him  on  the  indict- 
ment, and  to  try  him  on  both  at  the  same  time.  1  East, 
P.  C.871. 

The  holding  up  of  the  hand  Is  a  mere  ceremony,  and  not  of 
any  importance.  It  is  principally  done  where  there  are  two 
or  more  arraigned  upon  the  same  indictment,  for  the  purpoee 
of  ascertidning  which  of  them  is  A.  B.,  which  C.  D.,  &c.  3 
Hawk,  e.  28,  s.  2.  R.  v.  Ratdife,  1  W.  Bl,  3.  But  the 
eourt  will  not  dispense  with  the  prifiooer's  standing  at  the  bar, 
whatever  his  station  in  life  may  be,  particularly  in  cases  of 
felony .  R.  V.  Douglao,  Car.  j-  M.  193.  In  this  latter  case,  how- 
ever, (which  was  the  case  of  Captain  Douglas,  who  surrendered 
to  take  his  trial  for  being  second  to  Lord  Cardigan,  in  a  duel 
with  Captain  Tuckett),  Williams,  J.,  allowed  several  of  the 
prisoner's  friends  to  stand  beside  him  in  the  dock.  In  a 
subsequent  case,  where  a  foreigner,  who  was  a  merchant  in 
London,  was  indicted  for  fitting  out  a  ship  to  be  employed  in 
the  slave  trade,  his  counsel  applied  that  the  prisoner  might 
sit  by  him  instead  of  going  into  the  dock, — not  on  account 
of  his  station  in  life,  but  because  he  was  a  foreigner,  and  many 
of  the  documents  in  the  oeee  were  in  a  foreign  language,  which 
would  render  it  necessary  for  his  counsel  fi^om  time  to  time  to 
oommunicoto  with  him  personally  for  the  purposes  of  his  de- 
fence,— ^the  court  (Maule  &  Wightman,  JJ.),  however,  held 
that  the  application  was  one  which  could  not  be  granted.  R, 
v.  Podro  de  Ztdueta,  1  Car.  ^  jST.  216. 

Formerly,  when  there  was  mere  danger  of  rescue  and  escapes 


Standing  mute,  ^e, — Plea,  109 

than  there  is  at  present,  it  was  no  uncommon  thing  for  pri- 
BODers  to  be  brought  to  the  bar  of  the  coui't  in  irons.  And 
they  were  oMiged  to  stand  at  the  bar  in  irons  during  the 
arraigmnent,  and  until  they  had  pleaded,  the  judges  saying 
that  they  had  no  authority  to  order  them  to  be  struck  off  nn- 
ta  the  trial.  B,  v.  Zoysr,  16  H&w,  St,  Trials,  94,  90, 129. 
B,  ▼.  Waite,  3  East,  P.  C,  570.  1  Leach,  2S,  86.  At  the 
trial^  however,  the  irons  were  always  struck  off.    Id, 

Standing  mute,  ^(?.]  If  any  person,  being  arraigned  upon 
or  charged  with  any  indictment  or  information  for  treason^ 
felony,  piracy,  or  misdemeanor,  shall  stand  mute  of  malice, 
or  will  not  answei*  directly  to  the  indictment  or  information : 
in  every  such  case  it  shall  be  lawful  lor  the  court,  -if  it  shall 
so  think  flt,  to  order  the  proper  officer  to  enter  a  plea  of  ^'  not 
guilty"  on  behalf  of  such  person  ;  and  the  pica  so  entered  shall 
have  the  same  force  and  effect,  as  if  such  person  actually 
pleaded  the  same.  T  Sf%0.4,c,  28,  s,  2.  And  to  ascertain  whe- 
ther a  person  who  stands  mute,  is  mute  of  malice  or  by  the 
visitation  of  God,  the  judge  will  immediately  charge  the  jury 
to  try  this  collateral  issue ;  and  the  gaoler,  or  such  other  per- 
son as  can  give  evidence  upon  the  subject,  shall  be  sworn  and 
examined.    See  R,  v.  Mercier,  1  Leach,  183.     R.  v.  Steele, 
1  Leach,  451.   Where  a  prisoner,  upon  his  arraignment  stated 
that  he  was  deaf,  and  upon  the  indictment  being  read  over  to 
him  he  appeared  not  to  understand  it :  Gifford,  C.  J.,  imme- 
diately directed  a  jury  to  be  impanelled,  to  try  whether  he 
stood  mute  of  malice,  or  by  the  visitation  of  God.   B,  v.  Uul" 
ton,  1  By,  §r  M,  78.    Where  a  prisoner,  who  had  already 
been  tried  and  convicted,  but  whose  trial  was  deemed  a  nullity 
on  the  ground  of  some  informality  in  the  swearing  of  the  wit- 
nesses who  gave  evidence  before  the  grand  jury,  was  again 
arraign^ed  upon  an  indictment  for  the  same  offence,  and  re- 
fused to  plead,  alleging  that  he  had  already  been  tried :  Lit- 
tledale,  J.,  and  Vaughan,  B.,  ordered  a  plea  of  not  guilty  to  be 
entered  for  him,  under  the  above  statute.    B,  v.  Bitton,  6 
Car,  ^  P,  92.    But  if  the  jury,  upon  being  so  impanelled, 
find  that  the  prisoner  is  insane,  the  court  shall  record  such 
verdict,  and  order  the  party  to  be  kept  in  strict  custody,  in 
such  place  and  in  such  manner  as  to  them  shall  seem  fit,  until 
Her  Majesty's  pleasure  shall  be  known.    89  ^  40  G.  8,  c.  94, 
9.  2.    See  ante,  p.  4,  5. 

Plea,"]  TJpon  being  asked  whether  he  is  guilty  or  not  guilty, 
the  defendant  may  plead  ore  tenus  ''not  guilty,"  of  which  the 
clerk  of  arraigns  or  clerk  of  the  peace  makes  a  minute  on  the 
indictment,  and  puts  it  into  form,  if  it  afterwards  becomes  ne- 
cessary to  make  up  the  record.  Formerly  the  clerk  of  the 
peace  asked  the  defendant  also,  how  will  you  be  tried  ?  and 


110  Special  Pieoi. 

he  mcwered,  "  by  God  and  my  ooantry."  Bat  nowy  by  stet. 
7  &  8  G.  4,  c  28,  t.  1,  if  any  penon,.  not  haTing  tha  ptivi- 
lege  of  peerage,  being  arraigned  for  traaaon,  felony,  or  piraej, 
ahall  plead  thereto  ^  plea  of  '<  not  goilty,"  he  shall  by  aaeb 
plea,  without  any  farther  form,  be  deemed  to  hare  put  him- 
aelf  upon  the  country  for  trial;  and  the  court  shall,  in  the 
usual  manlier,  order  a  jury  for  the  trial  of  such  person  a^ 
cordingly. 

If,  instead  of  pleading  "  not  guilty,"  the  defendant  say  that 
he  is  ''  guilty,"  this  is  a  confesi^  of  the  olfenoe,  which  sub- 
jects him  precisely  to  the  same  punishment,  as  if  he  were  tried 
and  found  guilty  by  Terdict.  But  as  defendants  often  ^'^*gi'*ir 
that,  by  pleadliag  guilty,  they  are  likely  to  reodTC  some  fevoiir 
from  the  court  in  tlie  sentence  that  will  be  passed  upon  them, 
the  judge  very  frequently  undeceives  them  in  that  respect,  and 
apprises  them  that  their  pleading  guilty  will  make  no  altera- 
tion whatever  in  their  punishment.  If,  however,  they  still 
persist  in  their  plea  of  guilty,  it  is  then  recorded  by  the  dark 
of  arraigns  or  clerk  of  the  peace ;  and  in  the  record,  when 
made  up,  the  judgment  immediately  follows  the  plea. 

TraverseJ]  Formerly,  in  all  cases  of  misdemeanors,  the  de- 
fendant was  not  bound  to  submit  to  be  tried  at  the  same  assizea 
or  sessions  at  which  the  bill  waa  found,  but  had  a  right  to 
traverse  it,  that  is  to  say,  to  put  off  his  trial,  until  the  nesct 
following  assizes  or  sessions  for  the  same  county.  This  was 
afterwards  somewhat  modified  by  stat.  1  G.  4,  c  4.  But  now, 
by  Stat.  14  &  16  Vict.  c.  100,  s.  M,  that  statute  is  repealed; 
and  by  sect.  27,  no  person,  prosecuted,  shall  be  entitled  to 
traverse  or  postpone  the  trial  of  any  indictment  found  against 
him  at  any  session  of  the  peace,  session  of  oyer  and  terminer, 
or  session  of  gaol  deliveiy :  provided  alwaya,  that  If  the  court, 
upon  the  application  of  the  person  to  indicted  or  otherwise, 
shall  be  of  opinion  that  he  ought  to  be  allowed  a  further  time, 
either  to  prepare  for  his  defence  or  otherwise,  such  court  may 
adjourn  the  trial  of  such  person  to  the  next  subsequent  session, 
upon  such  terms  as  to  bail  or  otherwise  as  to  such  court  shall 
seem  meet,  and  may  respite  the  recognizances  of  the  prose- 
cutor and  witnesses  accordingly,  in  which  case  the  prosecutor 
and  witDCBses  shall  be  bound  to  attend  to  prosecute  and  give 
evidence  at  such  subsequent  session  without  entering  into  any 
fresh  recognizance  for  that  purpose. 


8.    Special  Pleas, 

Pleas  in  abatement,']  A  defendant  is  not  allowed  in  crimi- 
nal cases,  as  in  civil  actions,  to  plead  in  abatement  that  an- 
other indictment  is  pending  against  him  for  the  same  offence ; 
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2  Hawk,  e.  84,  «.  1 ;  and  if  he  go  on  to  show  that  he  ym» 
acquitted  or  ooDYictod  on  the  former  indictment,  the  plea  is 
thai  a  plea  in  bar,  not  in  abatement.  But  the  only  pleas  in 
abatement  in  criminal  cases  are,  that  the  indictment  gives 
the  defendant  no  christian  or  first  name  or  a  wrong  one,  no 
SDiname  or  a  wrong  one,  no  addition  of  degree  or  mystery  or 
a  wrong  one.  But  this  is  now  of  no  use ;  for  by  Mat.  7  G.  4, 
c.  64,  B.  19,  no  indictment  or  information  shall  be  abated  by 
reaacm  of  any  dilatory  plea  of  misnomer,  or  of  want  of  addi- 
tion or  wrong  addition  of  the  party  offering  the  plea,  but  in 
such  a  case  the  court  shall  forthwith  cause  the  indictment  or 
information  to  be  amended  according  to  the  truth,  and  shall 
call  upon  the  party  to  plead  thereto,  and  shall  proceed  as  if 
no  dilatory  plea  had  been  pleaded.  And  by  stat.  14  k  15  Vict, 
c.  lOO,  s.  24,  no  indictment  shall  be  holden  insufficient,  for 
want  of,  or  imperfection  in,  the  addition  of  any  defendant. 
See  ante,  p.  78. 

Auterfoie  aeqtdt,']  That  the  defendant  was  formerly  in- 
dieted  and  acquitted,  is  a  good  plea  in  bar  to  a  subsequent 
indictment  for  the  same  offence ;  2  Hale,  241 ,  242.  2  Hatch, 
c,  35,  s.  1 ;  for  the  law  will  not  suffer  a  man  to  be  twice  put 
in  Jeopardy  for  the  same  offence.  Id.  So,  if  a  roan  be  ac- 
quitted on  an  indictment  for  murder,  he  cannot  afterwaitU  be 
indicted  for  manslaughter  of  the  same  person,  for  he  might 
have  been  convicted  of  manslaugliter  on  the  former  indictment. 
2  Haie,  246.  So,  if  a  man  be  indicted  for  burglary  and  lar- 
ceny, and  acquitted,  he  cannot  afterwards  be  indicted  for  the 
larceny.  After  being  indicted  and  acquitted  on  an  indictment 
for  felony,  he  cannot  afterwards  be  indicted  for  an  attempt  to 
commit  it,  for  he  might  have  been  convicted  for  the  attempt 
on  the  previous  indictment  for  the  felony.  See  14  ^  15  Viet, 
e.  100,  s.  0.  For  the  same  reason,  a  man,  indicted  and  ac- 
quitted on  an  indictment  for  robbery,  cannot  afterwards  be  in- 
dicted for  an  assault  with  intent  to  commit  it;  Id.  s.  11;  a 
man  indicted  and  acquitted  for  a  misdemeanor,  which,  upon 
the  trial,  appears  to  be  a  felony,  cannot  afterwards  be  indicted 
for  the  felony;  Id.  s.  12 ;  so,  a  person  indicted  and  acquitted 
for  embezzlement,  cannot  afterwards  be  indicted  as  for  a  larceny; 
or  if  tried  and  acquitted  for  a  larceny,  cannot  afterwards  be  in- 
dicted as  for  embezzlement,  upon  evidence  of  the  same  facts ; 
Id.  s.  13 ;  or  if  a  man  be  indicted  and  acquitted  of  having,  with 
others,  received  stolen  goods,  he  cannot  afterwards  be  indicted 
for  separately  receiving  them.  Id.  e.  14.  If  a  man  be  indicted 
and  acquitted  of  obtaining  goods  by  false  pretences,  he  cannot 
afterws^  be  indicted  upon  the  same  fiieta  as  for  a  larceny ; 
we  7  S^S  O.  4,  c.  29,  s.  53 ;  but  if  he  be  indicted  and  ac- 
quitted of  a  larceny,  he  may  afterwards  be  indicted  upon  the 
same  fects  for  obtaining  the  goods  or  money  under  false  pre- 
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teaces.  R.Y.Benderunetal.^Car.S;  M,9^.  If  on  a  former 
indictment  against  an  accesBory  before  the  &ct,  which  specially 
diarged  him  with  ineiting^,  kc.,  he  was  acquitted,  he  may 
afterwards  be  indicted  as  principal ;  S  Hawk.  c.  35,  «.  12 ;  but 
if  he  were  indicted  as  principal  on  the  former  occasion,  it 
would  be  otherwise.  The  former  indictment,  however,  must 
appear  to  have  been  a  good  and  valid  indictment  for  the  of- 
fence, and  which  might  be  supported  by  the  same  evidence  aa 
would  support  the  present  one.  2  Hawk.  e.  3o,  «.  8.  H.  t. 
Vandereombe,  2  Leach,  706 ;  and  $ee  Vaux'9  ease,  4  Co.  45  a. 
Wigg'9  ca*e,  4  Co.  465.  And  the  acquittal  must  appear  to 
have  been  before  a  court  which  had  jurisdiction  of  the  ofience. 
Therefore,  where  a  man  was  tried  at  the  sessions  in  Sonthwaric, 
and  it  appearing  that  the  offence  was  committed  a  few  yards 
within  the  dty  of  London,  the  defendant  was  acquitted ;  bein^ 
afterwards  indicted  in  London  for  the  same  ofience,  he  pleaded 
auterfoii  acquit :  but  the  judges  held  the  plea  to  be  bad,  as 
the  sessions  had  no  jurisdiction  to  try  the  ofience.  i?.  v. 
Welsh,  By.  §■  M.  176. 

As  to  the  form  of  the  plea :  by  stat  14  k  15  Vict.  c.  100, 
s.  28,  it  is  enacted  that  *'  in  any  plea  of  auterfais  convict  or 
auterfois  acquit,  it  shall  be  suflicient  for  any  defendant  to 
state  that  he  has  been  lawfully  convicted  or  acquitted  (as  the 
case  may  be)  of  the  ofience  charged  in  the  indictment." 

The  following  therefore  may  be  the  form  of  a 

Pisa  of  Auterfois  Acquit. 

And  the  said  A,  B.,  tn  Am  otm  proper  person,  comet h 
into  court  here,  and  having  heard  the  said  indictment  read , 
saith  that  our  Lady  the  Queen  ought  not  further  to  proso^ 
cute  the  said  indictment  against  him  ;  because  he  saith  th€U 
heretqfore,  to  wit,  at  a  sessions  of  oyer  and  terminer  and 
general  gaol  delivery  [or  at  the  general  quarter  sessions  qf 

the  peace']  holden  at ,  tn  and  for  the  county  qf ,  he 

the  said  A.  B,  was  lawfully  acquitted  of  the  said  qffence 
charged  in  the  said  indictment :  And  this  he  the  said  A,  B. 
is  ready  to  verify ;  xoherrfore  he  prays  judgment,  and  that 
by  the  court  here  he  may  be  dismissed  and  discharged  from 
the  said  premises  in  the  present  indicttnent  specified. 

BepKcation  thereto. 

And  hereupon  E.  P.,  [the  clerk  of  arraigns  or  clerk  of  the 
peace]  who  prosecutes  for  our  Lady  the  Queen  in  this  behalf, 
saith  that  by  reason  of  any  thing  in  the  said  plea  qf  the  said 
A.  B.  above  pleaded  in  bar  alleged,  our  said  Lady  the  Queen 
ought  not  to  be  precluded  from  further  prosecuting  the  said 
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indictment  against  the  said  A,  B,;  because  he  saith  that  the 
said  A.  B,  was  not  laujfully  acquitted  qf  the  said  offence 
charged  in  the  said  indictment,  in  manner  and  form  as  the 
said  A,  B.  hath  in  his  said  plea  above  alleged ;  and  this  he 
the  said  E.  F.  prays  may  be  inquired  of  by  the  country^  Sfc, 
And  the  said  A,  B.  doth  the  like.  Therefore  let  a  Jury 
comCyS^c. 

The  nsual  replication  formerly,  when  the  record  of  the  for^ 
mer  acquittal  was  set  out  in  the  plea,  was  nul  tiel  record. 
Bat  as  in  this  modem  form  of  plea  the  record  is  not  set  out, 
and  there  is  of  course  no  praut  patet  per  recordum,  and  as 
there  is  no  such  thing  as  a  trial  hy  the  record  in  criminal 
cases,  but  the  trial  in  all  cases  must  be  by  the  country, — ^it 
seems  to  me  that  a  mere  general  traverse  of  the  plea  is  the 
proper  replication  in  this  case. 

In  proof  of  the  plea,  the  record  of  the  former  acquittal  must 
be  made  up ;  and  if  the  former  trial  were  at  the  quarter  ses- 
sions, the  court  of  Queen's  Bench  will,  if  necsBsary,  grant  a 
mandamnsrequiring  the  justices  to  make  up  the  record.  B. 
Y.J  J,  of  Middlesex,  6  B.  ^  Ad,  1113.  And  formerly  the 
record  or  an  examined  copy  of  it  must  have  been  given  in 
evidence  by  the  defendant.  But  now,  by  stat.  14  k  15  Vict, 
c  99,  6. 13,  (after  reciting  that  it  is  expedient,  as  far  as  possible, 
to  reduce  the  expense  attendant  upon  the  proof  of  criminal  pro- 
ceedings), it  is  enacted,  that  whenever  in  any  proceeding,  what- 
ever it  may  be,  it  shall  be  necessary  to  prove  the  trial  and 
conviction  or  acquittal  of  any  person  charged  with  any  iadict- 
able  offence,  it  shall  not  be  necessary  to  produce  the  record  of 
the  conviction  or  acquittal  of  such  person,  or  a  copy  thereof; 
but  it  shall  be  sufficient  that  it  be  certified  or  purport  to  be 
eertifled  under  the  hand  of  the  clerk  of  the  court  or  other 
officer,  having  the  custody  of  the  records  of  the  court  where 
such  conviction  or  acquittal  took  place,  or  by  the  deputy  of 
such  clerk  or  other  officer,  that  the  paper  produced  is  a  copy 
of  the  record  of  the  indictment,  trial,  conviction,  and  judg- 
ment or  acquittal,  as  the  case  may  be,  omitting  the  formal 
parts  thereof. 

If  there  be  a  variance  between  the  former  record  and  the 
present  indictment,  in  the  description  of  the  offiance,  it  may  be 
made  good  by  evidence,  showing  in  substance  that  the  proofs 
necessary  to  support  the  present  indictment,  would  have  been 
saffldent  to  convict  him  upon  the  former  one. 

If  the  verdict  be  in  &vour  of  the  defendant,  the  judgment 
is  that  he  be  dismissed  and  discharged  from  the  said  premises 
in  the  present  indictment  specified,  and  that  he  go  thereof 
without  day.  But  if  the  verdict  be  against  tlie  defendant, 
then  in  felonies  the  judgment  is  of  respondeas  ouster  ;  but  in 
misdemeanors  the  judgment  is  final.  B,  v.  Taylor,  3  B.  4rC.  502. 
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Auterftrii  eauviet  or  attamt.']  If  the  defendant  were  for* 
merly  attaint  or  convicted  of  the  eame  offence,  he  may  plead 
it  in  bar  to  the  preeent  indictment.  S  Hate,  858.  8  Hawk, 
c  36.  And  Me  B,  ▼.  Seott,  1  Ltaeh,  401.  J2.  t.  Bmomanf 
0  Car.  4r  P*  337.  Tlie  obeervationa  already  made  respecting 
the  plea  ci  auterfoit  acquit,  are  equally  applicable  to  thia 
plea.  The  form  of  the  plea  it  also  the  same,  merely  sab- 
stitoting  the  word  ''convicted"  for  ''acquitted."  Formerly 
auierfoii  attaint  of  another  felony,  was  a  bar  to  any  subK 
sequent  indictment  for  felony,  whilst  the  former  attainder 
continued  in  force.  But  now,  by  stat  7  5c  8  O.  4,  c.  88,  s.  4, 
"  no  plea  setting  forth  any  attainder,  shall  be  pleaded  in  bar 
of  any  indictment,  unless  the  attainder  be  for  the  same  oflbnee 
as  that  charged  in  the  indictment." 

Parddm."]  If  a  pardon  have  been  granted  to  the  defendant 
for  the  offinice  of  wliich  he  is  indicted,  he  may  plead  it  in  bar 
of  the  indictment.  Formerly  the  pardon  must  have  been 
under  the  great  seal.  But  now,  by  stat.  7  &  8  G.  4,  c  88, 
s.  13,  where  the  King,  by  warrant  under  his  sign  manual  coun- 
tersigned by  one  of  his  principal  secretaries  of  state,  shall  grant 
to  any  felon  a  tree  or  conditional  pardon,  the  discharge  of  such 
offender  oat  of  custody  in  the  case  of  a  free  pardon,  and  the 
performance  of  the  condition  in  the  case  of  a  conditional  par- 
don, shall  have  the  effect  of  a  pardon  under  the  great  seal,  as 
to  the  felony  for  which  such  psrdon  shall  be  granted ;  hot  no 
pardon  shall  affect  or  mitigate  the  punishment  of  the  offender 
mr  any  felony  committed  by  him  after  the  granting  of  such 
pardon.  The  pardon  however  is  only  a  bar  to  an  indictment 
for  the  offence  specified  in  it,  and  not  for  any  other,  committed 
befbre  or  after.    B,  v.  Barrod,  8  Car,  ^  K,  894.  • 

Pleeu  to  indictments  for  not  repairing  highioayg,  8fcJ] 
Pleas  to  indictments  for  not  repairing  highways  or  bridges^ 
showing  that  the  inhabitants  of  some  other  district,  or  Siat 
some  persons  ratione  tenura  are  bound  to  repair  it, — are  the 
only  other  special  pleas,  which  occur  in  practice  in  criminal 
cases.  As  we  shall  have  to  notice  this  subject  particularly, 
however,  in  the  second  part  of  the  work,  when  we  come  to 
consider  indictments  in  particular  cases  and  the  evidence  ne- 
cessary to  support  them,  we  shall  defer  treating  of  these  plead- 
ings until  we  treat  of  the  subject  altogether. 


4.  Demurrer. 

A  demurrer  is  a  pleading,  by  which  the  legality  of  the  last 
preceding  pleading  is  denied  and  put  in  issue,  and  the  issue  is 
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thee  determined  by  the  court.    A  demurrer  is  pleaded  either 
to  the  indictment,  or  to  a  special  ploa. 

Jhmurrer  to  indietmeni,^  Fonnerly  a  demurrer  to  an  in- 
dictment was  unmaaly  became  the  defendant  might  have  the 
mme  advantage' of  oinecting,  by  motion  in  arrest  ^judgment, 
or  writ  of  error.  Afterwards  certain  defects  in  indictments 
■era  cored  by  Terdkt  by  stat.  7  G.  4,  c  64,  s.  80,  which  thete* 
fen  eoald  only  be  taken  ad?antage  by  demurrer.  R.  ▼.  Fen^ 
leicA,  2  Cttr.  tr  K.  916.  And  now,  by  stat.  14  ft  15  VicL 
c  100,  s.  85,  eyery  objection  to  any  indictment,  for  any  formal 
defect  aiqparent  on  the  fece  thereof^  shall  be  taken  by  demurrer 
or  motion  to  quash  such  indictment,  before  the  Jury  shall  be 
•worn,  and  not  afterwards ;  and  every  court  before  which  any 
•Bch  objection  shall  be  taken  for  any  formal  defect  may,  if  it 
be  thought  necessary,  cause  the  indictment  to  be  forthwith 
•mended  in  aoch  pi^ticular  by  some  officer  of  tlie  court  or 
other  person,  and  thereupon  the  trial  shall  proceed  as  if  no 
■wfa  defect  had  appeared.  This  however  has  only  reference 
to  formal  defects;  defects  in  substance  may  still  be  taken  ad- 
vantage o^  wliere  not  cured  or  amended,  by  motion  in  airast 
of  jodgment  or  writ  of  error,  as  before. 

A  demurrer  in  criminal  cases,  has  the  effect  of  opening  the 
whofe  record  to  the  court ;  and  therefore  upon  arguing  it,  the 
^flfendant  may  take  objections,  as  well  to  the  jurisdiction  of 
the  court  wliere  the  indictment  was  found,  as  to  the  subject 
natter  of  the  mdictment  itself!  A.  v.  FearnUy^  1  T,  B,  8ia 
Iq  misdemeanors,  the  judgment  upon  demurrer  is  final,  and 
>K>t  merely  that  the  defendant  shaU  answer  over.  Per  ImW' 
f^^ce,  J.,  tis  B,  T.  Gibson,  8  Baet,  113.  But  fa  capital  cases 
Hie  defendant  is  not  oondnded  by  the  judgment  on  demurrar, 
iMit  if  the  judgment  be  against  him,  he  may  still  plead  not 
Snllty ;  and  where  a  defendant  in  such  a  case  demurs,  it  is 
vual  for  him  at  the  same  time  to  plead  over  to  the  felony. 
A-  V.  Pkapg  et  al.f  Car.  tf  M.  180.  B.  v.  Adam»  et  a/.,  Id. 
ttO.  But  in  felonies  not  capital,  it  seems  to  be  doubtfU 
^liather  the  judgment  is  final  or  merely  a  judgment  of  re$' 
Pf^ideiu  ouster.  In  B.  v.  Bowen,  1  Car.  ^  iT.  601,  whicli 
«tt  the  case  of  a  felony  not  capital,  upon  the  defendant's 
^^'^uttel  being  about  to  demur,  Tindal,  C.  J.,  cautioned  him, 
yyfag  that  he  might  be  bound  by  his  demurrer  and  not  al- 
1^^^  to  plead  over ;  he  did  not  actually  deliver  an  opinion 
vpon  the  point,  but  expressed  great  doubt  upon  it,  and  the 
P'^oer's  counsel  thereupon  declined  to  demur,  and  the  pri- 
"^  pleaded  not  guilty.  And  Hawkins  merely  says,  generally, 
uttt  hi  criminal  cases  not  capital,  if  the  defendant  demur  to 
the  indictment,  the  court  will  not  give  judgment  against  him 
to  answer  over,  but  final  judgment.  2  Hawk.  c.  31 ,  «.  7. 
The  following  is  the  form  of  a 
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Demurrer  to  an  Indictment. 

And  the  eaid  A.  B,,  in  his  awn  proper  peroon,  eometh  into 
court  here,  and  having  heard  the  etdd  indictment  read^  eaithf 
that  the  eind  indictment,  and  the  mattere  therein  contained^ 
in  manner  and  form  ae  the  same  are  above  stated  and  set 
forth,  are  not  siiffieient  in  law,  and  that  he  is  not  hound  6y 
the  law  of  the  land  to  answer  the  same ;  and  this  he  is  ready 
to  verify  •  ^herrfore,  for  want  qf  a  sufficient  indictment  in 
this  beha{f,  the  said  A.  B,  prays  judgment,  and  that  by  this 
court  here  he  may  he  dismissed  and  discharged  from  the 
said  premises  in  the  said  indictment  specified. 

Joinder  thereto. 

And  hereupon  S,  F,,  [the  clerk  of  ursigns  or  clerk  of  tlie 
peace]  who  prosecutes  fir  our  Lady  the  Queen  in  this  6e- 
hatf,  saith,  that  the  said  indictment  and  the  matters  therein 
contained,  are  sufficient  in  law  to  compel  the  said  A.  B.  to 
answer  the  same ;  and  he,  the  said  E.  F.  is  ready  to  ver^ 
and  prove  the  same,  as  the  court  here  shall  direct  and 
award:  Wherefore,  inasmuch  as  the  said  A.  B,  hath  not 
answered  to  the  said  indictment,  nor  hitherto  in  any  man^ 
ner  denied  the  same,  the  said  E.  F,  for  our  said  Lady  the 
Queen,  prays  Judgment,  and  that  the  said  A.  B.  be  convicted 
ef  the  premises  charged  upon  him  in  and  by  the  said  indict' 
ment. 

Demurrer  to  plea.'\  If  the  defendant  plead  specially,  the 
clerk  of  arraigns  or  clerk  of  the  peace  may,  in  like  manner, 
demur  to  the  plea.  And  if  judgment  be  given  for  the  crown, 
it  is  final  in  cases  of  misdemeanor,  R.  t.  Taylor,  SB.S^  C.  SOi, 
a  judgment  of  respondeas  ouster  in  capital  felonies,  and  douht* 
fid  in  felonies  not  capital,  in  the  same  manner  as  in  the  case 
of  a  demurrer  to  an  indictment,  which  I  have  just  now  noticed. 

The  following  is  the  form  of  a 

Demurrer  to  a  plea  in  bar. 

And  E.  F.,  [the  clerk  of  arraigns  or  clerk  of  the  peace] 
who  prosecutes  for  our  Lady  the  Queen  in  this  beha\f,  as  to 
the  said  plea  of  the  said  A.  B,,by  him  above  pleaded  and  set 
forth,  saith,  that  the  said  plea  and  the  matters  therein  con^ 
tained,  in  manner  and  form  eu  the  same  are  above  pleaded 
and  set  forth,  are  not  sufficient  in  law  to  bar  or  preclude  our 
said  Lady  the  Queen  from  prosecuting  the  said  indictment 
against  him  the  said  A.  B,,  and  that  he  the  said  E,  F,,  for 
our  said  Lady  the  Queen,  is  not  bound  by  the  law  of  the 
land  to  anewer  the  same ;  and  this  he  the  said  E.  F,,  who 
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pirotet%ae$  a$  aforesaid,  is  ready  to  verify :  Wherefore,  for 
want  qfa  sufficient  plea  in  this  behalf,  the  said  JE.  F,,  for 
ow  said  Lady  the  Queen  prays  judgment,  and  that  the  said 
A,  B.  may  be  convicted  of  the  premises  above  charyed  upon 
him.  in  and  by  the  said  indictment. 

Where  in  the  case  of  a  misdemeaiiory  the  prayer  of  Judg- 
ment was,  that  the  defendant  should  answer  oyer,  histoad  of 
that  he  might  he  convicted,  the  court  notwithstanding  gave  a 
final  Judgment.     B,  v.  Taylor,  3  B.  ^  C.  502. 

Joinder  thereto. 

And  the  said  A.  B,  saith,  that  his  said  plea  by  him  above 
pleaded,  and  the  matters  therein  contained,  in  manner  and 
form  as  the  same  are  above  pleaded  and  set  forth,  are  suffi" 
dent  in  law  to  bar  and  preclude  our  said  Lady  the  Queen 
from  prosecuting  the  said  indictment  against  him ;  and  the 
aaid  A,  B.  is  ready  to  verify  and  prove  the  same,  as  the 
court  here  shall  direct  and  award :  "Wherefore,  iJiasmuch  as 
the  said  E,  F.,  for  our  said  Lady  the  Queen,  hath  not 
answered  the  said  plea,  nor  hitherto  in  any  manner  denied 
the  same,  he,  the  said  A.  B.  prays  judgment,  and  that  by 
this  court  here  he  may  be  dismissed  and  discharged  from  the 
taid  premises  in  the  said  indictment  specified. 

Chapter  IV. 
Evidence. 

Having  treated  of  the  pleadings,  up  to  the  joining  of  issue, 
T  shall  in  this  chapter  treat  of  the  evidence  hy  which  that  issue 
is  to  he  proved ;  and  I  propose  doing  so  under  the  following 
heads; — • 

Section   1 .  What  must  be  proved,  and  the  Manner  qfprov^ 
ing  it 

2.  Written  Evidence. 

3.  Parol  Evidence, 

SECTION    T. 

What  must  be  proved,  and  the  Manner  of  proving  it. 

1.  What  must  be  proved,  and  by  whom. 

By  the  prosecutor.']  Where  the  defendant  pleads  not  guilty , 
the  prosecutor  in  idl  cases  begins  to  give  evidence,  and  must 

*  I  have  adopted  here  the  aune     in  Civil  Aetiont^**  first  published 
UTanKement  I  used  in  treating  of     In  1810,-80  urangement  I  have 


erUence  in  one  of  the  earliest  of  mf  followed  ever  since,  when  I  have 
legal  Yorks,  "A  Digest  of  the  Lam  had  occasion  to  treat  of  evidence  in 
r§lative  to  Pleading  and  Evidence     cases  civil  or  criminal. 
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prove  the  defendant  to  be  guilty  of  the  oifenoe  charged  tgafBit 
him,  before  the  latter  can  be  c^led  upon  for  hit  defence.  Eren 
where  an  o^nce  consists  wholly  or  partly  of  an  omission  or 
negative,  the  prosecutor  must  prove  the  negative.  And  there- 
fore where,  upon  an  indictment  for  coursing  deer  in  indoeed 
ground,  without  the  consent  of  the  owner,  the  question  was, 
whetlier  the  onus  lay  upon  the  prisoner  to  prove  that  he  had 
the  consent  of  the  owner  :  Lawrence,  J.,  held,  that  it  did  not, 
but  that  it  was  incumbent  on  the  owner  to  prove  the  negative  ; 
and  the  owner  not  being  in  attendance,  the  prisoner  was  ac- 
quitted. 27.  V.  Roffertf  2  Camp.  654.  So,  where,  upon  an 
indictment  for  lopping  and  topping  trees  In  the  night  time, 
without  the  consent  of  the  owner,  it  was  proved  that  the  pri- 
soners had  committed  the  offence  in  the  night  time,  and  whea 
detected,  had  run  away ;  that  the  owner,  after  the  offence  was 
committed,  had  given  orders  for  the  apprehension  of  the  pri- 
soners, but  died  before  the  trial ;  and  the  land-steward  proved 
that  he  himself  never  gave  consent,  and  he  believed  his  master 
never  did :  Bay  ley,  J.,  told  the  Jury  that  they  must  be  satisfied 
that  the  prisoners  did  not  obtain  the  consent  of  the  owner,  but 
left  it  to  them  to  say  whether  the  facts  proved  did  not  furnish 
reasonable  evidence  of  want  of  consent ;  and  the  jury  found 
the  prisoners  guilty.  R.  v.  Hazy  ^  Collins,  2  Car.  §'  P.  458. 
But  where  an  offence  is  created  by  statute,  and  an  exception 
if  made,  either  by  another  statute,  or  by  another  and  substan- 
tive clause  of  the  same  statute,  it  is  not  necessary  for  the  pro- 
secutor, either  in  the  indictment  or  by  evidence,  to  show  that 
the  defendant  does  not  come  within  the  exception  ;  but  it  is 
for  the  defendant  to  pi*ove  the  affirmative,  and  which  he  may 
do  under  the  plea  of  not  g^ty.  See  R,  v.  Pemberton,  1  W. 
B/.2dO.   See  ante,  p  96. 

As  to  the  facts,  &c.,  to  be  proved  :  it  is  a  general  rule,  that 
all  the  fects  and  circumstances  stated  in  the  indictment,  which 
cannot  be  rejected  as  surplusage,  must  be  proved ;  as  to  what 
fects  must  be  stated,  I  have  already  treated  of  that  subject, 
ante,  p.  86.  But  where  a  felony  is  made  additionally  penal 
by  statute,  if  committed  at  a  particular  time  or  place,  or 
under  particular  circumstances,  then,  if  the  time  or  place  or 
circumstances  be  not  proved,  the  offender  may  still  be  con- 
victed of  the  simple  felony :  as,  for  instance,  if  upon  an  indict- 
ment for  stealing  from  a  dwelling  house  to  the  value  of  five 
pounds,  if  the  prosecutor  prove  the  larceny,  but  fell  in  proving 
Uie  value,  or  that  the  stealing  was  from  the  dwelling  house, 
the  d^endant  may  be  found  guilty  of  the  simple  laroaay.  If 
upon  an  indictment  for  breaking  and  entering  a  bouse.  Sue, 
and  stealing  therein,  you  prove  the  larceny,  but  fail  to  prove 
the  breaking  and  entering,  the  prisoner  may  still  be  convicted 
of  stealing  in  the  dwelling  house,  or  of  the  simple  laraeoy. 
Bo,  in  all  cases  of  ofihnces  which,  either  at  common  law  or  by 
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■tataCe  indrndA  others  of  a  ]««  degroe  of  enonnity,  if  yon  fidl 

to  proye  the  greater  offence,  bnt  prove  the  leas,  the  defendant 

may  be  convicted  of  the  latter :  as,  for  instance,  upon  an  in- 

diciment  for  murder,  if  yon  fidl  to  prove  the  malice  prepense, 

express  or  implied,  the  defendant  may  be  foand  guilty  d 

maoslangfater ;  if  upon  an  indictment  for  burglary  and  larceny, 

yon  prove  the  larceny,  but  fail  in  provhig  the  breaking  or  en- 

terio^y  or  that  it  was  in  the  night  time,  &c.,  the  defendant 

may  be  found  gnilty  of  stealing  in  the  dwelling-boBae,  or  of 

the  simple  lar^aoy;  if  upon  an  indictment  for  a  felony  or 

misdemeanor,  yon  fiul  in  proving  the  ofience  completed,  bnt 

prore  an  attempt  to  commit  it,  the  defendant  may  be  found 

guilty  of  the  attempt;  14  ^  16  Vict.  e.  100, «.  9;  tf  upon  an 

indictment  for  robbery,  you  £iil  in  proving  the  ofihnce,  but 

prove  an  assault  with  intent  to  commit  it,  the  defendant  may 

be  convicted  of  the  assault  with  intent  to  rob.  Id.  «.  11.  And 

OQ  the  other  hand,  if  the  indictment  contain  a  statement  of  any 

&ctsor  cireimistances  not  included  in  the  definition  of  the  oflbnce, 

and  which  need  not  to  have  been  stated,  they  may  be  rejected 

as  surplusage,  and  need  not  be  proved ;  and  this,  as  well  in 

an  indictment  on  a  statute,  as  in  an  indictment  for  an  oflbnee 

at  common  law.    M,  v.  Jones,  2  B,  ^  Ad.  61 1. 

The  time  need  not  be  proved  as  laid,  unless  where  it  is  of 
the  essence  of  the  offence.    Ante,  p.  85. 

Place  is  immaterial,  unless  where  it  is  matter  of  local 
description,  such  as  the  parish,  &c.,  where  the  house  or 
building  is  described  to  be  in  an  indictment  for  burglary,  or 
for  breaking  and  entering  a  house,  shop,  warehouse,  or  a 
building  within  tbe  curtikige,  dec,  in  which  cases  the  local 
description  must  be  proved  as  laid.  Ante,  p.  86.  Upon  an 
indictment  for  treason  or  conspiracy,  if  you  prove  one  good 
overt  act  in  the  county  where  the  venue  is  laid,  you  may  prove 
the  others  to  have  taken  place  in  any  other  part  of  England. 
2  Hawk.  c.  46,  «.  184 — 16^.  And  upon  an  indictment 
against  an  accessory  before  or  after  the  fact,  he  may  be  in- 
dicted in  any  place  and  before  any  court  where  his  principal 
may  be  tried,  no  matter  where  the  otknce  of  accessory  was 
committed.    Ante,  p.  15. 18. 

Where  the  intent  with  which  an  act  is  done  forms  a  material 
ingredient  in  an  oflbnce,  we  have  seen  {ante,  p.  88)  that  it 
must  be  laid  in  the  indictment ;  and  it  must  be  proved  as  laid. 
There  is  some  difficulty  naturally  in  proving  this ;  for  no  man 
can  tell  what  passes  in  the  mind  of ano&er;  he  can  only 
judge  of  it  from  the  other's  admissions  or  overt  acts.  Where 
there  is  an  admission  of  the  intent,  and  the  party  proving  it  is 
believed,  it  is  of  course  conclusive  evidence  of  it.  But  where 
there  is  no  admiMion,  the  prosecutor  is  then  allowed  to  give  in 
evidence  any  acts  of  the  defendant,  indicating  his  intention,  or 
f^m  which  it  can  be  presumed.    Another  mode  of  judging  of 
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the  intent,  is  by  presuming  that  the  party  intended  that  which 
he  effected,  or  that  which  is  the  natural  consequence  of  the 
art  with  which  he  is  charged  :  if  the  natural  consequence  of 
his  act  would  be  the  death  of  another,  a  jury  may  ftdrly  inier 
irom  the  act  that  it  was  done  with  intent  to  kill  such  other 
person ;  if  the  natural  consequence  of  the  act  would  be  to 
defraud  another,  a  jury  may  fairly  infer  from  it  an  intent  to 
defraud.  In  forgery  formerly,  the  act  was  laid  to  be  done  with 
intent  to  defraud  the  party  who  was  actually  defrauded,  or  who 
would  have  been  defrauded  by  it  if  the  forgery  had  succeeded. 
In  obtaining  or  attempting  to  obtain  money  or  goods  by  false 
pretences,  the  act  was  laid  to  have  been  done  with  intent 
to  defraud  the  party  actually  defVauded  or  attempted  to  be 
defrauded  by  it.  But  now,  we  have  seen  {ante,  p.  88),  that  it 
is  sufficient,  in  indictments  for  forgery,  and  for  obtaining  goods 
or  money  by  false  pretences,  to  allege  the  act  to  be  done  **  with 
intent  to  defraud,'^  without  stating  it  to  be  to  defraud  any 
particular  persons ;  14  ^  15  Viet,  e,  100,  «.  8 ;  and  no  doubt 
the  jury  would  be  sati&ed,  firom  the  nature  of  the  act  itself, 
that  it  was  done  for  the  purpose  of  defrauding  some  person. 
It  may  also  often  be  material  to  proye  that  the  act  charged  in 
the  indictment  was  done  wilfully,  and  did  not  occur  merely 
by  accident ;  and  in  such  a  case,  other  acts  of  the  defendant 
may  be  given  in  evidence,  from  which  the  jury  may  fkirly 
infer  that  it  was  done  wilfully.  Where  a  man  was  indicted 
for  setting  fire  to  a  stack  of  straw,  and  it  appeared  that 
it  had  been  set  on  fire  by  the  prisoner's  having  fired  a  gun 
very  near  to  it;  the  prosecutor  having  proved  this,  Uien 
proposed  to  prove  that  the  stack  had  also  been  set  fire  to  the 
day  before,  and  that  the  prisoner  was  seen  at  the  same  time 
very  near  it  with  his  gun :  this  was  objected  to,  as  being 
evidence  of  another  felony;  but  Maule,  J.,  held  it  to  be 
admissible ;  he  said  that  although  it  may  be  proof  of  another 
felony,  that  circumstance  does  not  render  it  inadmissible,  if  the 
evidence  be  otherwise  receivable :  if  a  person  were  charged 
with  having  wilfully  poisoned  another,  and  it  were  a  question 
whether  he  knew  a  certain  white  powder  to  be  poison,  evi- 
dence would  be  admissible  to  show  that  he  knew  what  the 
powder  was,  because  he  had  administered  it  to  another  person 
some  short  time  before,  who  had  died.  H.  v.  Dossett,  2  Car. 
^  K.  306.  So,  where  upon  an  indictment  for  maliciously 
shooting  at  the  prosecutor,  it  became  a  question  whether  it 
happened  by  accident  or  was  done  wilfully ;  and  the  prosecutor, 
to  show  that  it  was  done  wilfully,  was  allowed  to  give  in 
evidence  that  the  prisoner  had  intentionallly  shot  at  him  some 
time  before ;  and  the  iudges  held  that  the  evidence  was  rightly 
received.    R.  v.  Foie,  R.  ^  Ry.  531. 

Malice  is  often  a  material  ingredient  in  an  ofience,  and 
expressed  particularly  in  the  definition  of  it.  When  this  is 
the  case,  the  indictment  must  state  the  act  to  have  been  mail- 
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doasiy  done,  and  the  malice  as  well  as  the  act  must  be  proved. 
Malice  is  proved  in  the  same  manner  as  intent, — from  the 
admiseions  or  the  overt  acts  of  the  offender.    It  may  generally 
be  inferred  from  the  nature  of  the  act  itself:  if  a  man  do  an 
act,  which  cannot  be  of  any  benefit  to  himself,  or  to  those  with 
or  for  whom  he  is  acting,  and  which  must  necessarily  be  of  in- 
jury to  another  person, — as  if  he  wilfully  set  fire  to  the  house  of 
another,  or  to  his  manufactory,  or  to  his  sliips,  or  to  his  stacks 
or  crops  of  com,^-or  if  he  destroy  or  damage  his  trees,  plants, 
fences,   &c.,  not  meaning  to  steal  them, — or  if  he  kill  or 
wound  his  cattle,  &c.,  not  meaning  to  steal  them, — in  these 
and  the  like  cases  the  jury  will  be  warranted  in  infiBrring  that 
the  act  was  done  from  malice  to  the  owner  or  party  injured. 
Such  are  the  whole  class  of  offences  comprised  in  the  stat.  7  & 
8  G.  4,  c.  90  {Peel's  Act)^  relating  to  malicious  injuries ;  but 
as  that  act  comprised  the  oflbnces  of  killing  or  wounding 
cattle,  &C.,  and  from  some  previously  decided  cartes  it  appeared 
that  such  offences  were  sometimes  committed  oat  of  midice  to 
tibe  animal,  it  was  thought  necessary  to  provide  that  in  all 
offences  within  that  statute,   it  is  immaterial  whether  the 
ofSence  shall  be  committed  from  malice  conceived  against  the 
owner  of  the  property  in  respect  of  which  it  shall  be  com- 
mitted, or  otherwise.    7  S^%  G,  i,  c,  30,  s,  25.     Malice  may 
also  be  implied,  where  no  malice  against  any  particular  person 
in  fact  existed.    Even  in  murder,  which  is  the  highest  offence 
of  this  class,  in  which  malice  forms  a  most  material  ingredient, 
>^_tad.wherg,lhft  "iftlire  must  be  preconceived,  malice  may  in 
this  way  be  implied,  although  none  actually  existed  as  against 
any  particular  person.    As  if  a  man,  being  on  a  horse  which 
he  knows  to  be  used  to  kick,  ride  him  amongst  a  crowd  of 
persons,  and  the  horse  kick  a  man  and  kill  him,  the  rider  is 
guilty  of  murder,  although  he  had  no  malice  against  any 
particular  person,  nor  any  other  intention  than  that  of  divert  • 
ing  himself  by  frightening  the  persons  around  him.    1  Hatokf 
e,  31,  s.  68.     So,  where  a  person  fires  a  loaded  pistol  among 
an  assembly  of  persons,  or  in  the  public  stieets  where  many 
persons  are  passing,  and  thereby  kills  a  man,  or  the  like,  he 
is  guilty  of  murder.    See  R.  v.  Bailey,  R,  ^  Ry.  1.   So,  in  all 
other  cascf ,  where  a  man  wilfully  does  an  act,  which  he  knows 
must  or  probably  will  oause  the  death  of  another,  whom  he 
knows  not,  and  a  man  is  thereby  killed,  he  is  guilty  of  murder, 
in  the  same  manner  as  if  he  had  preconceived  malice  against 
the  individual  killed. 

Also,  if  a  guilty  knowledge  form  a  material  ingredient  in 
the  ofibnce  charged,  it  can  only  be  proved  from  the  admissions 
or  the  overt  acts  of  the  offender ;  and  in  the  absence  of  ad- 
missions, the  prosecutor  may  give  in  evidence  any  facts  from 
which  the  jury  may  infer  it.  For  instance,  upon  an  indict- 
ment for  Imowingly  uttering  a  forged  bill  of  exchange,  evidence 
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that  the  prisoner  gave  a  false  account  of  the  parties  to  it, 
and,  "when  he  was  apprehended,  had  other  forged  hilU  of 
exchange,  all  drawn  upon  the  same  parties,  upon  his  person, 
this  was  holden  to  be  properly  received  in  proof  of  his  guilty 
knowledge  that  the  bill  he  was  chai^ged  with  uttering,  was  a 
forgery.  JR.  y.  Hough,  R.  ^  Ry,  120.  So,  upon  an  indict- 
ment for  forging  and  uttering  a  bank  of  England  note,  which 
appeared  to  have  been  done  with  a  camel  hair  pencil,  the 
prosecutors,  for  the  purpose  of  proving  guilty  knowledge, 
tendered  in  evidence  another  note,  forged  in  the  same  manner, 
with  the  same  materials,  uttered  by  Uie  prisoner  about  three 
months  before,  and  two  10/.  notes,  and  thirteen  1/.  notes  c^ 
the  same  fiibrication,  from  the  files  of  the  bank,  (but  when 
received  by  them  did  not  appear),  all  of  which  had  the 
prisoner's  handwriting  on  the  back :  the  judge  received  Ae 
evidence,  subject  to  the  opinion  of  the  judges  as  to  its  admissi* 
bility ;  and  the  judges  aifterwards  held  that  it  waa  admi»ible 
for  the  purpose,  subject  however  to  observations  as  to  the  weight 
of  the  evidence,  which  would  be  more  or  less  considerable, 
according  to  the  number  of  the  other  notes,  the  distance  of 
time  at  which  they  were  put  off,  the  situation  in  life  of  the 
prisoner,  so  as  to  make  it  more  or  lees  probable  that  so  many 
notes  should  pass  through  his  hands  in  the  regular  way  of 
business.     R,  v.  Ballj  R.  ^  Rp,  132. 

Also,  where  several  offences  of  the  sanpe  nature  form  parts 
of  one  entire  transaction,  it  is  in  the  discretion  of  the  judge  to 
confine  the  prosecutor  to  the  proof  of  one,  or  to  allow  him  to 
give  evidence  of  the  others  also :  as  for  instance,  where  a  shop- 
man being  suspected  of  stealing  from  his  employer's  till,  marked 
money  was  put  into  the  till,  and,  being  watched,  he  was  ob- 
served going  to  the  till,  immediately  after  which  some  of  the 
money  was  missed ;  at  this  part  of  the  evidence  at  the  trial, 
it  was  objected  for  the  prisoner  that  the  prosecutor  should  be 
confine<I  to  this  instance,  but  the  judge  overruled  the  objection ; 
it  was  then  proved  that  shortly  after,  he  was  observed  to  go 
again  to  the  till,  that  he  took  his  hand  out  of  it,  clenched,  and 
put  it  into  his  waistcoat  pocket,  and  that  the  till  being  imme- 
diately examined,  it  was  found  that  more  of  the  money  waa 
gone  from  it ;  the  prisoner  was  then  apprehended  and  seaitUied, 
and  six  shillings  of  the  marked  money  found  upon  him :  upon 
motion  to  stay  the  judgment,  on  the  ground  that  evidence  of 
another  offence  had  been  received,  the  court  held  that  it  waa 
in  the  discretion  of  the  judge  to  allow  it ;  the  two  felonies  were 
so  connected,  as  to  form  parts  of  one  entire  transaction, 
and  the  one  was  evidence  to  show  the  character  of  the 
other.  R,  v.  Rllis,  6  S,  ^  C,  145.  So,  in  other  cases, 
there  can  be  no  objection  that  the  evidence  of  one  offence,  provea 
the  defendant  to  be  guilty  of  another  ofieoce  also.  JR.  v. 
Moore,  2  Car.  ^  P.  235.    And  now  by  stat.  14  &  15  Vict 
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e.  100,  s.  17,  in  tlie  case  of  laieeny,  although  fhe  iDdietaMat state 
obI  J  one  act  of  stealing,  and  at  one  time,  yet  if  it  appear 
that  the  property  was  in  foct  stolen  at  difi^ent  times,  the 
pcoeocotor  shall  not,  by  reason  thenof,  be  required  to  etoct  on 
which  taking  he  will  proceed,  uiless  it  shall  appear  that  there 
vse  nu>re  than  three  takings,  or  that  more  than  the  space  of 
fix  calender  months  elapsed  between  the  first  and  the  last  of 
aaidi  takings ;  and  in  either  of  sach  last-mentioned  eases,  the 
pitMecator  shall  be  required  to  elect  to  proceed  for  such  num- 
ber of  takings,  not  exceeding  three,  as  appear  to  have  taken 
place  within  the  period  of  six  calendar  months  from  the  first 
to  tha  UMt  of  such  takings.    14  ^  16  Vict.  e.  100,  «.  17. 

Sy  ike  dtfendantJ]  If  the  defendant  plead  specially,  as  where 
he  pleada  atiter/ois  aequU^  dcc.,--or,  upon  an  indictment  against 
a.pariali  for  non-repair  of  a  highway,  where  the  defendants  plead 
that  others,  and  not  the  parish,  are  bound  to  repair,^-the  rule  as 
to  the  right  to  begin,i8  the  same  as  in  civil  aetioos,  namely,  that 
the  party  who  adds  the  HrnUter,  begins.  When  the  plea  is  put 
in  issue  therefore,  the  defendant  must  prove  it,  in  the  same 
manner  that  a  prosecutor  must  prove  an  indictment.  Where 
the  plea  is  auterfois  acquit  or  convict^  the  defendant  must 
get  die  former  record  made  up,  and  produce  a  certified  copy 
of  it  in  evidence,  as  directed,  ante,  p.  1 13.  He  must  also,  if  ne- 
cessary, prove  his  identity  with  the  party  before  acquitted  or  con- 
victed, and  the  identity,  in  substance,  of  the  ofibnoe  in  both  cases. 

Under  the  general  issue,  not  guilty,  the  defendant  may 
make  what  ddenee  he  can,  showing  that  he  is  not  g^ty. 
And  if  indicted  as  accessory  before  or  after  the  foct  to  a  person 
named,  he  may  contest  the  case  of  the  prosecutor  against  that 
party,and  show  that  he  is  not  guilty;  or  if  indicted  as  accessory 
to  a  person  unknown,  he  may  show  that  no  felony  in  fact  was 
committed.  Under  the  general  issue  also,  he  may  set  up  an 
aUbi  as  a  defence,  and  call  witnesses  to  prove  it;  he  may  call 
vritaesses  to  prove  any  other  defence  he  may  set  up ;  or  he 
may  call  witnesses  to  character, — in  larceny,  as  to  bis  honesty, 
— in  murder,  &c.,  as  to  his  humanity, — in  treason,  as  to  Ids 
loyalty, — in  riot,  as  to  his  peaceable  disposition, — and  the 
like.  Witnesses  to  character  are  always  useful :  in  doubtful 
cases  they  may  afibct  or  influence  the  verdict ;  or  if  the  de 
iSendant  be  found  guilty,  they  may  have  the  effect  of  mitiga- 
ting the  punishment. 

Varianee,'\  I  have  already  noticed  this  subject  fblly,  in 
treating  of  the  oases  in  which  the  court,  at  the  trial,  will  amend 
the  indictment.  See  ante,  p.  99.  I  shall  therefore  notice  it 
in  this  place  yery  shortly. 

If  thm  be  a  variance  between  the  indictment,  and  the  evi- 
dence brought  forward  to  sustain  it,  the  court  on  application 
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will  amend  the  indictment  in  the  following  instances : — where 
the  variance  is  in  the  setting  out  of  any  matter  in  writing  or  in 
print, — or  in  the  name  of  any  coanty,  city,  town,  parish,  &c., — 
or  in  the  name  of  the  owner  of  any  property  which  ia  the 
subject  of  the  indictment, — or  in  the  name  of  any  persoa 
.njured,  or  intended  so  to  be,  by  the  offence  charged, — or  in 
the  name  of  any  person  mentioned  in  the  indictment— or  in 
the  "  name  or  description  of  any  matter  or  thing  whatsoever 
therein  named  or  described," — or  in  the  ownership  of  property 
therein  named  or  described.    See  ante,  pp.  113,  114. 

But  there  are  some  cases  of  variance,  where  an  amendment  is 
not  necessary.  Upon  an  indictment  for  embezzlement,  if  the 
evidence  prove  a  larceny,  tlie  jury  may  acquit  the  prisoner  of 
the  embezzlement,  and  find  him  guilty  of  simple  larceny,  or  of 
larceny  as  clerk  or  servant;  14  ^  15  Viet.  e.  100,  «.  13 ;  or 
upon  an  indictment  for  larceny,  if  the  evidence  prove  an 
embezzlement,  the  jury  may  acquit  the  defendant  of  the 
larceny,  and  find  him  guilty  of  the  embezzlement.  Id,9»  13  ; 
upon  an  Indictment  for  obtaining  goods  or  money  under  fidte 
pretences,  if  the  evidence  prove  a  larceny,  the  defendant  not- 
witlistanding  may  be  convicted  of  false  pretences ;  1  ^%  O. 
4,  c.  20,  9,  53 ;  upon  an  indictment  for  a  misdemeanor,  if  the 
evidence  prove  a  felony,  the  defendant  shall  not  on  that 
account  be  acquitted,  unless  the  court  think  proper  to  dis- 
chai^  him  from  that  indictment,  and  oinler  him  to  be  prose- 
cuted for  the  felony;  14  ^  15  Vict,  e,  100,  a.  12;  upon  an 
indictment  against  a  principal  in  the  first  degree,  if  the  evi- 
dence prove  him  to  have  been  principal  in  the  second  degree, — 
or  upon  an  indictment  against  him  as  principal  in  the  second 
degree,  if  the  evidence  prove  him  to  have  been  principal  in 
the  first  degree, — he  shall  be  convicted.    Ante,  p.  13. 

There  are  also  some  cases,  where  the  evidence  proves  only 
part  of  the  charge  laid,  and  tho  defendant  shall  be  convicted 
of  that  part,  and  acquitted  of  the  residue.  Where  a  man  is 
indicted  for  murder,  he  may  be  found  guilty  of  manslaughter ; 
— upon  an  indictment  for  burglary  and  larceny,  he  may  be 
acquitted  of  the  burglary,  and  found  guilty  of  the  larceny ; — 
upon  an  indictment  for  breaking  and  entering  a  churah, 
house,  shop,  or  warehouse,  and  stealing  therein,  he  may  be 
acquitted  of  the  bi-eaking  and  entering,  and  convicted  of  the 
larceny ; — upon  an  indictment  for  string  from  a  dwelling- 
house  to  the  value  of  five  pounds,  or  some  person  therein  beiniff 
put  in  fear,  the  defendant  may  be  convicteid  of  the  simple  lar- 
ceny ; — upon  an  indictment  for  robbery,  the  jury  may  acquit 
him  of  the  robbery,  and  convict  him  of  an  assault  with  intent 
to  commit  it;  14  ^  15  Vict*  e.  100,  «.  11;  so  in  all  oases 
of  indictments  for  felony  or  misdemeanor,  if  the  evidence  prove 
only  an  attempt  to  commit  it,  the  defendant  may  be  found 
guilty  of  the  attempt.    Id.  s.  0. 
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ft.  The  Manner  of  proving  the  Matter  in  issue. 

By  Cot\fessians. 

Confession  to  a  prosecutor j  constable,  ^.]  A  confession 
by  the  defendant,  if  obtained  fiiirly,  and  without  holding  out 
any  faiditceinent  to  him  to  make  it,  is  nearly  the  strongest  evi» 
deuce  that  can  be  g^ven  of  the  fiicts  stated  in  such  confession, 
against  the  party  making  it ;  and  is  abundantly  sufficient  of 
Itself,  withoot  any  confirmation,  to  warrant  a  verdict  against 
hfan.  2  Hawk.  e.  46,  ss.  83. 39.  But  it  is  only  eyidpnce  against 
the  party  making  it,  and  not  against  others,  2  Hawk.  c.  46, 
s.  34,  except  perhaps  in  treason  and  conspiracy,  in  cases  where 
the  confeesion  or  declaration  of  one  of  the  conspirators  may 
amoont  to  an  overt  act ;  see  JR.  v.  Watson^  2  Stark.  140, 141 ; 
and  except  upon  indictments  against  the  inhabitants  of  a 
parish  or  township,  &c.,  where  the  admission  of  one  is  deemed 
evidence,  though  perhaps  slight,  against  the  parish  or  town- 
ship generally.     See  R.  v.    Whitby  Lower,  1  M.  ^  S.  636. 
jR.  T.  Hardwick,  1 1  East,  678.    £ven  where  one  of  tliree 
prisoners,  on  examination  before  a  magistrate,  stated  that  he 
and  another  of  the  prisoners  committed  the  felony,  and  the 
other  who  was  present  did  not  deny  it :  Holroyd,  J.,  held  that 
this  confession  could  not  be  given  in  evidence  against  the  other 
prisoner,  and  he  said  that  it  had  so  been  decided.    JR.  v.  Ap' 
pieby  et  al.,  3  Stark.  ^.    S.  P.  JR.  v.  Sioirmerton  et  al., 
Car.  §r  M.  503.    And  where  on  the  trial  of  two,  a  confession 
of  one  of  them,  affiscting  also  the  other,  is  to  be  given  in  evi- 
dence, the  judge,  if  the  confession  be  in  writing,  usually  orders 
the  officer,  whose  duty  it  is  to  read  it,  to  read  it  in  such  a  way 
as  not  to  disclose  the  name  of  the  other  defendant ;  or  if  the 
oosfession  be  not  in  writing,  many  of  the  judges  give  a  similar 
caution  to  the  witness  who  proves  it.    This,  however,  is  en- 
tirely discretionary. 

A  confession  to  be  given  in  evidence,  must  be  of  the  offence 
chaiiged  in  the  indictment,  or  of  some  matter  relating  to  it : 
you  cannot  give  in  evidence  any  confession  or  declaration  of 
the  prisoner  of  his  having  committed  similar  crimes  upon 
other  occasions,  or  of  his  general  disposition  to  commit  them. 
R.  V.  Cole,  1  Ph.  Ev.  170.  R.  v.  Butler,  1  Car.  §•  K.  221. 
But  where  there  were  two  indictments  against  a  prisoner,  one 
for  receiving  tin,  and  the  other  for  stealing  iron, — on  the  trial 
for  receiving  the  tin,  it  was  holden  that  the  whole  of  a  state- 
'  ment  made  by  him  might  be  given  in  evidence,  although  only 
part  of  it  related  to  the  tin,  the  rest  relating  to  the  iron.  R.  v. 
Man^fleUd,  Car.  $■  M.  140.  And  on  the  other  hand,  the  pri- 
soner may  insist  on  the  whole  of  his  confnssion  being  stated, 
for  the  part  omitted  may  qualify  or  control  the  meaning  of 
the  part  stated.  2  Hawk.  c.  4G,  e.  42. 
Also,  a  confession  to  be  g^ven  in  evidence,  must  not  have 


136  Evidence. 

been  upon  tay  ejcuninatloii  npoa  oath :  if  ipon  takfaig  the 
ezamlDation  of  a  prisoner  before  a  roagietrate,  the  prieoner  be 
examhied  npon  oath,  hit  ezamiaation  cannot  afterwards  be 
read  against  him  at  the  trial.  2  Hawk,  c»  46, «.  87.    And  tee 
R.  Y,  Sandjft  et  oL,  Car,  ^  M,  345.    But  where  a  priaoncr 
was  thns  sworn  by  mistake,  it  being  sopposed  that  be  was  a 
witnesB,  and,  upon  (be  mistake  being  diB(>0Tered,  the  magj*- 
trate  ordered  the  deposition  to  be  destroyed,  cautioned  the 
party,  and  then  took  his  examination :  Garrow,  B.,  held  th&s 
latter  examination  to  be  reoeiTable  in  eridenoe.    Jf.  y.  Webb, 
4  Car,  (f  P,  664.    Where  a  statement  made  by  a  prisoner 
upon  oath,  at  a  time  when  he  was  not  under  any  suqpicioiiy 
was  tendered  in  OTideoce,  Vaugban,  B.,  held  it  to  be  admis- 
sible.   B,  V.  Tubby f  b  Car,  ^  P,  6S0.    But  in  another  ease, 
npon  a  trial  for  administering  poison,  where  it  appeared  that 
the  prisoner  and  several  other  persons  were  examined  upon 
oath  before  a  magistrate  upon  the  subject,  no  specific  chuige 
being  at  that  time  made  against  any  person,  but  in  the  resaU 
the  prisoner  was  committed  for  the  cSSbnce :  Qvney,  B.,  re- 
fused to  receive  in  evidence  what  the  prisoner  stated  upon  thai 
occasion;  the  above  case  of  R.  v.  Tubby,  was  cited,  and  he 
admitted  he  imas  disposed  to  agree  with  that  decision,  and  mea* 
tioned  a  case  of  R.  v.  Walker,  for  forgery  of  a  will,  tried  at  the 
Old  Bailey,  where  the  prisoner's  affidavit  in  the  Eeclesiastkel 
Court,  was  read  in  evidence  against  him ;  but  he  distinguished 
R.  T.  Tubby,  from  the  present  case,  the  examination  in  this 
case  being  taken  at  the  time  the  prisoner  was  oommitted.    JR, 
V.  LewUf  6  Car,  ^  P,  161 .    Another  distinction,  perfaaps» 
might  with  propriety  be  taken,  namely,  between  a  oase  where 
the  oath  is  merely  voluntary,  as  the  affidavit  in  Walker's  case 
above  mentioned,  and  where  the  party  is  in  strictness  bound 
upon  his  oath  to  speak  the  whole  truth,  as  in  an  examination 
before  a  magistrate,  or  the  like. 

Without  inducement.']  If  any  inducement,  by  promise  oi 
favour  or  by  threat,  be  held  out  to  the  prisoner, — as  by  telling 
him  that  he  had  better  tell  all  he  knew,  JR.  v.  Kingeten,  4  Car, 
^  P,  387,  and  see  B,  v.  Gamer,  18  Law  J.  1  m.,  3  Car, 
j*  K.  9S0,  or  that  he  had  better  tell  where  he  had  got  the  pro- 
perty, R.  V.  Dunn,  4  Car,  ^  P.  543,  "  I  will  forgive  you  If 
you  tell  the  truth,"  R.  v.  Hetoett,  Car,  jr  M,  584,  '*  you  had 
better  split,  and  not  suffer  for  all  of  them,"  R,  v.  Themae, 
6  Car,  ^  P.  353,  "  it  is  of  no  use  for  yon  to  deny  it,  for  there 
are  the  man  and  boy  who  will  swear  they  saw  you  do  it,"  R, 
V.  Milliy  6  Car,  (f  P.  146,  "  it  would  have  been  better  if  yon 
had  told  at  first,"  R,  v.  Walkley  ^  Clifford,  6  Car,  ^  P,  175, 
"  that  unfortunate  watch  has  been  found,  and  if  you  do  not 
tell  me  who  your  partner  was,  I  will  commit  you  to  prison  ea 
soon  as  we  get  to  Newcastle,"  R.  v.  Parratt,  4  Car,  4*  P,  570, 
— or  the  like :  any  confession  the  prisoner  may  have  been 
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hereby  iDduoed  to  make,  cannot  be  given  in  eridenee  against 
Idm.  2  Hawk,  e.  46,  s,  96.  And  where  a  female  servant  was 
indieted  for  attempting  to  set  iire  to  her  master's  hoose,  and 
it  appeared  that  the  bed  famitnre  and  bedding  of  two  rooms 
had  been  set  on  fire,  and  that  a  silver  spoon  and  a  few  other 
things  had  afterwards  been  found  in  the  sucker  of  the  pump ; 
and  the  master  stated  at  the  trial,  that  he  said  to  the  prisoner 
that  if  she  did  not  tell  the  truth  about  the  things  that  were 
found  In  the  pump,  (but  saying  nothing  about  Uie  fire),  he 
would  send  for  the  constable :  Coltman,  J.,  refused  to  hear 
what  the  prisoner  said  in  answer.  R,  v.  Heam,  Car.  {>  Af. 
109.  So,  a  reward  offered  by  government  for  the  discovery  of 
the  persons  who  committed  a  murder,  with  a  promise  of  par- 
don to  any  but  the  person  who  struck  the  blow, — ^If  it  can  be 
proved  that  it  came  to  the  knowledge  of  the  prisoner  before 
he  made  any  statement,  will  prevent  that  statement  from  after- 
wards being  given  in  evidence  against  him.  See  R.  v.  Bof" 
well  et  al.,  Car,  ^  M.  584.  ^S^es  R,  v.  Dingley  et  aty  ii\fra. 
But  nothing  short  of  a  threat,  or  of  a  promise  of  favour  with 
Tespeet  to  the  offence  charged  against  the  prisoner,  will  have 
this  effect.  Where  a  prisoner,  on  being  charged  with  robbing 
her  mistress,  voluntarily  said  ^*  I  shall  confess,  for  I  think  ft 
will  be  best  for  me,'*  to  which  her  mistress  said  "  I  do  not 
know  that,"  but  neither  sanctioned  her  hope  or  cheeked  it : 
it  was  holden  that  a  confession  made  by  the  prisoner  after  that, 
was  admissible  in  evidence.  R,  v.  WarreUf  12  8haw*9  J.  P, 
571.  MHiere  a  magistrate,  before  taking  a  prisoner's  state- 
ment, said  to  him  **  be  sure  you  say  nothing  but  the  truth,  or 
It  win  be  taken  against  you,  and  may  be  given  in  evidence 
against  you  at  your  trial,"  it  was  holden  that  a  statement  made 
by  the  prisoner  after  that,  was  admissible  in  evidence  against 
him.  R,  V.  Holmes,  1  Car,  ^  K,  248.  Where  a  confession 
was  obtained  from  a  boy  of  fourteen  years  of  age,  by  questions 
put  to  him  by  the  constable  who  apprehended  him,  and  at  a 
time  when  the  boy  had  not  had  food  for  nearly  a  day,  a  ma- 
jority of  the  Judges  held  that  the  coni^ion  was  receivable  in 
evidence.  R.  v.  Thornton,  Ry,  ^  M.  27.  So,  where  a  con- 
fossf  on  was  obtained  by  means  of  questions  from  the  magistrate, 
it  was  holden  tliat  it  might  be  read  in  evidence  against  the 
prisoner  at  his  trial ;  R,  v.  Ellis,  Ry,  ^  M,  N.  P.  C.  482 ; 
yet  such  a  mode  of  obtaining  a  confession  is  not  very  com- 
mendable, and  ought  to  be  avoided.  Where  a  man,  com- 
mitted for  murder,  was  visited  by  the  chaplain  of  the  gaol, 
who,  in  a  long  and  very  earnest  discourse  with  him  upon  the 
necessity  of  repentance,  and  of  confossing  his  sins,  wrought  so 
much  upon  the  man's  mind,  that,  in  a  subsequent  interview 
with  the  gaoler,  the  prisoner  said  that  he  would  tell  him  all 
about  it ;  the  gaoler  told  him  not  to  say  anything  which  he 
wished  the  magistrates  not  to  know,  as  it  would  be  his  duty 
immediately  to  tell  them  of  it  \  the  prisoner  said  that  he  wished 
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it,  and  then  gave  the  details  of  the  murder :  the  Judfpes  were 
unanimoualy  of  opinion,  that  this  confeision  was  receivable  in 
evidence.  R,  t.  GUham,  Ry.  ^  Af.  186.  So,  where  a  man, 
committed  with  others  for  murder,  told  the  chaplain  of  the 
prison  that  he  wished  to  see  a  magistrate,  and  asked  if  any 
proclamation  had  been  made,  and  any  offer  of  pardon;  and 
the  chaplain  answered  that  there  had,  but  the  prisoner  must 
understand  that  he  could  not  hold  out  to  him  any  inducement 
to  make  any  statement,  as  it  must  be  his  own  free  and  volun- 
tary act ;  and  when  the  prisonei*  afterwards  saw  a  magistrate, 
he  told  him  that  no  inducement  had  been  holden  out  to  him 
to  confess  anything,  but  that  what  he  was  about  to  say  was  his 
own  free  and  voluntary  act,  and  be  then  made  a  statement :  it 
was  holden  by  Pollock,  C.  B.,  that  this  was  receivable  in  evi- 
dence against  the  party,  upon  his  subsequent  trial  with  the 
others  for  the  murder.  R.  v.  Dingley  et  al.,  1  Car,  jr  ^»  637. 
So,  where  a  boy  of  ten  years  of  age,  after  being  enjoined  by  a 
clergyman  to  '^  speak  the  truth  in  the  fitce  of  God,''  made  a 
disclosure  of  his  guilt  to  a  policeman,  it  was  holden  to  be  ad- 
missible in  evidence  against  him  upon  his  trial.  R.  v.  Ri9~ 
borough,  11  Skate's  J,  P.  280.  Where  a  constable  told  a 
prisoner  '^  if  you  will  tell  where  the  property  is,  you  shall  see 
your  wife,"  Patteson,  J.,  held  that  this  was  not  such  an  hn- 
ducement  as  to  exclude  evidence  of  what  the  prisoner  said. 
R,  V.  Lloyd,  6  Car.  ^  P.  893.  So,  a  statement  made  by  a 
person  as  a  witness  before  a  committee  of  the  house  of  com- 
mons, and  under  compulsory  process,  was  received  in  evidence 
by  Abbot,  C.  J.,  upon  an  indictment  afterwards  preferred 
against  the  witness  forpeijury.  R,  v.  Merceron,  2  Stark,  366. 
So,  where  a  prisoner  in  gaol,  on  a  chai^  of  felony,  asked  the 
turnkey  of  the  gaol  to  put  a  letter  in  the  post  for  him,  directed 
to  his  father,  and  the  turnkey,  instead  of  putting  it  into  the 
post,  sent  it  to  the  prosecutor :  Garrow,  B.,  held  that  the  letter 
was  admissible  in  evidence  agaiubt  the  prisoner,  notwithstand- 
ing the  manner  in  which  it  had  been  obtained.  R,  v.  Der^ 
rington,  2  Car.  8^  P.  418. 

But  where  a  threat  or  promise  is  thus  used,  it  must  appear 
to  have  been  used  by  some  person  concerned  in  appreheudingy 
examining,  or  prosecuting  the  prisoner,  or  by  the  person  to 
whom  the  confession  is  miule,  to  have  the  effect  of  preventing 
such  confession  froip  being  given  in  evidence.  Thus,  where, 
upon  a  man  being  apprehended  for  larceny,  several  of  his 
neighbours  admonished  him  to  tell  the  truth  and  consider  his 
family,  and  he  therefore  made  a  confession  to  the  constable  : 
the  judges  held  this  confession  to  be  receivable  in  evidence, 
because  the  inducement  to  confess  was  not  holden  out  or 
sanctioned  by  any  pei'son  who  had  any  concern  in  the  business. 
R.  V.  Row,  R,  ^  Ry,  153.  Upon  the  trial  of  a  girl  for  the 
murder  of  a  bastard  child,  it  appeared  that  a  woman  who  was 
present  when  the  surgeon  was  attending  her,  mentioned  that 
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she  had  adTbed  her  to  confess,  and  the  g^l  then  made  a  con- 
fesiion  to  the  surgeon :  Parke,  J.  and  Hullock,  B.,  held  that 
the  confession  was  receivable  in  evidence,  because  the  induce- 
ment to  confess  was  holden  out  by  a  person  who  had  no  au- 
thority whatever  to  do  so ;  if  it  had  been  by  the  constable, 
prosecutor,  or  the  like,  it  would  have  been  otherwise.  R.  y. 
Gibbons,  1  Car,  {r  P.  97.  And  tee  B.  v.  Tyler,  Id,  129.  But 
where  a  married  woman  was  apprehended  for  felony,  and  her 
husband  being  present  told  her  that  if  she  knew  anything  about 
It,  to  tell  the  truth  :  this  was  holden  not  to  be  receivable  in 
evidence,  as  the  inducement,  being  holden  out  in  the  presence 
of  the  constable,  was  the  same  as  if  it  had  been  holden  out  by 
him.  R.  V.  Laugher,  2  Car.  Sf  K,  225.  So,  where  a  girl, 
being  apprehended  for  the  murder  of  her  child,  was  left  by  the 
constable  in  the  custody  of  a  woman,  who  told  her  she  had  better 
tell  the  truth,  otherwise  it  would  lie  upon  her,  and  the  man 
would  go  free;  upon  which  she  made  a  confeasion  to  the 
woman :  Parke  and  Taunton,  JJ.,  held  this  confession  not 
receivable,  as  it  was  made  in  consequence  of  an  inducement 
held  ont  to  the  prisoner  by  a  person  who  had  her  in  custody. 
R.  T.  Snoeh,  4  Car,  ^  P,  fiS9.  And  where  the  committing 
magistrate  told  the  prisoner,  that  if  he  would  make  a  disclo- 
sure, he  would  do  all  he  could  for  him,  and  the  prisoner  af- 
terwards made  a  disclosure  to  the  turnkey  of  the  gaol: 
Paike,  J.,  held  that  it  was  not  receivable  in  evidence  after  the 
promise  holden  out  by  the  magistrate,  more  especially  as  the 
turnkey  had  not  g^ven  any  previous  caution  to  the  prisoner. 
R.  T.  Cooper,  6  Car.  ^  P,  686. 

If,  however,  after  an  inducement  by  threat  or  promise  has  been 
holden  ont  to  a  prisoner  to  confess,  and,  before  anj  confession 
actually  made,  the  prisoner  be  undeceived  as  to  the  promise  or 
threat,  and  assured  that  he  has  nothing  to  hope  from  the  one 
or  fear  from  the  other,  any  confession  he  makes  afterwards  will 
be  receivable  in  evidence.  Where  a  man,  committed  for 
murder,  was  told  by  a  magistrate,  that,  provided  be  was  not 
the  person  who  struck  the  fetal  blow,  he  would  use  all  his 
endeavours  and  influence  to  prevent  any  ill  consequences  to 
him,  if  he  would  disclose  all  he  knew  of  the  murder ;  and  the 
mag^trate  wrote  upon  the  subject  to  the  secretary  of  state ; 
but  upon  learning  from  him  that  mercy  could  not  be  extended 
to  the  prisoner,  he  informed  the  prisoner  of  it ;  afterwards  the 
prisoner  made  a  confession  before  the  coroner,  but  he  wsm 
previously  told  by  him  that  any  confession  or  admission  he 
should  make  would  be  given  in  evidence  against  him  at  the 
trial,  and  that  no  hope  or  promise  of  pardon  could  be  held 
out  to  him :  Littledale,  J.,  held  clearly,  that  this  confession 
was  receivable  in  evidence.  R.  v.  Cleeees,  4  Car,^  P,  221. 
So,  upon  the  trial  of  a  girl  for  administering  poison,  it 
appeared  that  she  was  threatened  by  her  mistress,  that,  if  she 
did  not  tell  all  about  it  that  night,  a  constable  should  be  sent 
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for  the  next  moniiiig,  to  take  her  before  tlie  maglelrfttee;  and 
she  made  a  atatemeot  aoeordingly,  which  ihe  judge  refoeed  to 
receiTe  in  eridenoe ;  bat  it  appeared,  alio,  that  the  oonetable 
waa  actually  eent  for  the  next  moming,  and  took  her  into 
cuetody,  and  that  whilst  on  the  way  to  the  magistrateay  in  hla 
cufltody,  ihe  made  another  coniMon  to  him:  Boeanqaet, 
J.,  held  thie  latter  oonfenion  to  be  admiatible  in  evidenoe,  for, 
at  the  time  the  prisoner  made  it,  the  indnoement  waa  at  an 
end.  JR.  t.  Rickmrds^  6  Car.  ^  P.  918.  Bo,  where  the  oon- 
Btablee  liad  indaced  a  prisoner  to  confois,  by  telling  him  that 
his  companions  had  **  split,"  and  he  might  as  well  do  so ;  hot 
afterwaids,  upon  this  appearing  before  the  magistrate  who 
took  the  examination,  he  informed  the  prisoner  that  his  eon- 
feesing  would  do  him  no  good,  but  that  he  would  be  committed 
to  prison  to  take  his  trial :  Denman,  C.  J.,  held,  that  a  oon^ 
fession  by  the  prisoner  to  the  magistrate,  after  this  caution, 
was  reeeiyable  in  eridenoe.  M.  v.  Howes,  6  Car,  ^  P,  404. 
See  Stat.  11  ^  12  Vict.  c.  42, «.  18,  p(fst,  pp.  132, 133. 

But  even  in  cases  vrhnsre  the  eooiesslon  of  a  prisoner  is  not 
receivable  in  evidence,  on  account  of  it  having  been  obtained 
by  means  of  some  threat  or  promise,  any  discovery  made  in 
consequence  of  it  may  be  proved ;  2  Hawk.  e.  46,  s.  38 ;  and 
in  such  a  case,  the  counsel  for  the  prosecution  is  merely  allowed 
to  ask  the  witness,  whether,  in  oonsequenoe  of  something  he 
heard  irom  the  prisoner,  he  found  anything,  and  where,  dec., 
and  the  witness  in  answer  can  only  give  evidence  d  the  hct  of 
the  discovery.    In  one  case,  indeed,  the  Judges  are  reported 
to  have  gone  ftirther.    The  case  was  thus : — ^the  prisoner  was 
indicted  for  stealing  a  guinea  and  two  bank  notes  for  5/. 
each;  the  prosecutor  in  his  evidence  was  about  to  state  a 
confossion  of  the  prisoner,  but  admitting  that  he  had  pre- 
viously told  the  prisoner  that  it  would  be  better  for  him  to 
confess,  Chambre,  J.,  who  tried  the  case,  would  not  allow 
the  confession  to  be  given  in  evidence;  but  he  allowed  the 
prosecutor  to  prove  '*  that  the  prisoner  brought  him  a  guinea 
and  a  6L  bank  note,  which  he  gave  up  to  the  prosecutor  as  the 
guinea  and  one  of  the  notes  tl^t  bad  been  stolen  from  him : " 
and  a  majority  of  the  Judges  (Lord  Ellenborough,  Mansfield, 
Maodonald,  Heath,  Qrose,  Chambre,  and  Wood,)  held  that 
this  evidence  was  properly  receivable.     A.  v.  Ch^n,  R.  ^ 
Ry.  150.    On  the  very  same  day,  the  Judges  appear  to  have 
decided  another  case,  which  was  thus: — the  prisoner  was 
indicted  for  stealing  money,  to  the  amount  of  1/.  8s. ;  when  he 
was  apprehended,  the  prosecutor  went  to  him,  and  asked  him 
what  he  had  done  with  his  money  which  he  had  taken  out 
of  bis  pack,  sayini;  at  the  same  time  "  that  he  only  wanted  his 
money,  and  if  the  prisoner  gave  him  that,  he  might  go  to  the 
devil  if  he  pleased;"  the  prisoner  therefore  took  lis.  Q^d. 
out  of  his  pocket,  and  said  it  was  all  that  was  left  of  it :  a 
minority  of  the  Judges  (Macdonald,  Chambre,  Lawrence,  Le 
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Blanc,  and  Hetth,)  held,  that  this  was  not  reooivable  in  evi- 
dence;  Wood,  GroM,  and  Mansfield  were  of  a  different 
opinioQ,  Loid  EUenboroogh  dubitante,  R,  t.  Jonet,  B.  ^ 
M§f,  151.  There  is  also  another  case  upon  the  same  sabject, 
decided  at  a  later  period ;  the  former  cases  were  decideid  in 
I8OO9  ^e  following  case  in  1822 :  the  prisoner  was  indicted 
for  stealing  several  gowns  and  other  articles ;  he  was  induced, 
by  promises  of  the  proaeeutor,  to  confeas  his  guilt,  and  after 
that  confossion  he  took  the  officer  to  a  particular  house,  as 
the  house  where  he  had  disposed  of  the  property,  and  pointed 
out  the  person  there  to  whom  he  baid  deUvered  it;  that 
peraon  denied  having  received  it,  and  the  property  was  never 
fimnd  :  the  confession  was  not  admitted  in  evidence,  but  the 
taking  of  the  officer  to  the  house  above  mentioned  was,  and 
the  prisoner  was  convicted ;  Bayley,  J.,  who  tried  the  prisoner, 
entertaining  a  doubt  whether  the  latter  evidence  was  properly 
receivable,  submitted  the  matter  to  the  judges,  who  held  that 
it  was  not,  and  that  the  conviction  therefore  was  wrong : 
that  the  confession  was  excluded,  because  being  made  under 
the  influence  of  a  promise,  it  could  not  be  relied  on ;  and  the 
act  of  the  prisoner,  under  the  same  influence,  not  being  con- 
firmed by  the  finding  of  the  property,  was  open  to  the  same 
objection ;  the  influence  which  produced  a  groundless  con- 
fossion,  might  also  produce  groundless  conduct.  Jl,  v.  Jenkins, 
JR.  ^  By,  &2.  The  above  esse  of  R.  o.  Jones,  however,  shows 
that  the  finding  of  the  property  makes  no  difference.  There 
la  no  doubt  that  if  the  goods  in  Jenkinses  case  had  been  found 
at  the  house,  the  officer  might  prove  that  he  found  them  there 
in  consequence  of  something  he  learned  from  the  prisoner  ; 
but  whether  that  would  also  let  in  evidence  of  the  pri- 
soner's act  in  accompanying  the  officer  to  the  house,  is  another 
question. 

Brfore  a  magi$trate,'\  A  confession  made  by  a  party 
charged  with  felony  [or  misdemeanor],  on  his  examination 
before  a  magistrate,  or  before  a  secretary  of  state  upon  a 
charge  of  treason,  has  always  been  allowed  to  be  given 
in  evidence  against  the  defendant  upon  his  trial.  %Hawk. 
c.  46,  as.  91,  32.  And  by  a  recent  statute,  11  &  12  Vict, 
c.  42,  s.  18,  we  have  seen  (ante^  p.  42),  that  where  a  prisoner 
is  brought  before  a  justice  of  the  peace,  charged  wiUi  an  indict- 
able offence, — after  the  examination  of  the  witnesses  on  the 
part  of  the  prosecution  has  been  completed,  the  justice, 
or  one  of  the  justices,  by  or  before  whom  such  examination 
shall  liave  beien  so  completed,  shall  read  or  cause  to  be  read 
to  the  accused  the  depositions  taken  against  him,  and  shall 
say  to  him  these  words,  or  words  to  the  like  effect :  "  Having 
beard  the  evidence,  do  you  wish  to  say  anything  in  answer  to 
the  chage  ?  You  sre  not  obliged  to  say  anything  unless  you 
desire  to  do  so,  but  whatever  you  say  will  be  taken  down  in 
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writing,  and  may  be  givm  in  eridflnoe  tgainat  yon  on  yoor 
trial ; "  and  whaierer  the  prisoner  shall  tten  tay  in  answer 
thereto,  shall  be  taken  down  in  writing,and  read  over  to  him, 
and  shall  be  signed  by  the  said  justice  or  josticesy  and  kept 
with  the  depositions  of  the  witnesses,  and  shall  be  transmitted 
with  them  to  the  proper  officer  of  the  court  where  the  de- 
fendant is  to  be  tried ;  and  afterwards,  upon  his  trial,  the 
same  may,  if  necessary,  be  given  in  evidence  sigainst  him, 
without  further  proof  thereof,  unless  it  shall  be  proved  that 
the  Justice  or  justices  purporting  to  sign  the  same,  did  not  in 
fhct  sign  the  same.  11  ^  12  Vict.  c.  42,  «.  18.  Such  ia  the 
humane  provision  of  the  English  law,  to  prevent  a  prisoner 
from  committing  himself,  by  any  unadvised  admission,  which 
otherwise,  in  his  confusion  and  agitation  arising  from  the 
proceedings  against  him,  he  might  make,  without  calculating 
on  its  consequence.  It  is  in  the  true  spirit  of  fidmess  towards 
the  prisoner,  which  distinguishes  the  administration  of  criminal 
justice  in  this  country,  from  its  administration  in  any  other 
country  in  Europe. 

The  prisoner's  statement,  when  required  by  the  prosecutor 
for  the  purpose  of  being  given  in  evidence  before  the  grand 
jury  or  at  the  trial,  is  merely  produced  from  among  the  de- 
positions, and  proves  itself.  R.  v.  SansamBf  19  L.  J.  14dm. 
And  as  the  usual  form  of  such  statement  recites  the  charge 
against  the  prisoner,  and  that  after  examination  of  the  wit- 
nesses against  him  the  magistrates  addressed  to  him  the 
caution  above  mentioned,  setting  it  out  in  the  very  words  of 
the  statute, — the  written  statement  itMlf,  purporting  to  be 
signed  by  the  magistrate,  and  accompanying  the  depoaitiona, 
proves  all  that  recital,  as  well  as  what  the  prisoner  said  upon 
the  occasion.  But  if  the  usual  form  have  not  been  adopted, 
then  the  caution,  the  prisoner's  statement,  and  the  magistrate's 
signature,  must  be  proved  as  at  common  law,  (per  Aldenon, 
B.,  in  R.  V.  Boyd,  10  Law  J.  141 ,)  namely,  by  the  magis- 
trate or  his  clerk,  or  by  some  person  who  was  present  at  the 
examination.  R.  v.  Heam,  Car.  ^  AT .  109.  R.  v.  WiUhaw, 
Id.  145. 

But  although  the  prisoner  be  thus  cautioned  before  he 
makes  his  statement,  yet  if  his  statement  amount  to  a  confes- 
sion, and  he  were  induced  to  make  it  by  any  previous  promise 
of  &vour  or  threat,  as  already  mentioned,  ante,  p.  126,  it 
cannot  be  read  in  evidence  against  him, — unless,  indeed, 
before  he  make  the  statement,  he  have  been  undeceived  as  to 
the  threat  or  promise,  and  told  that  he  has  nothing  to  fear 
f^m  the  one  or  hope  from  the  other.  See  ante,  p.  129.  To 
meet  this  difficulty,  the  same  section  of  the  statute  which 
directs  the  above  caution  to  be  given,  contains  also  this  proviso, 
"that  the  said  justice  or  j  notices,  before  such  accused  person 
shall  make  any  such  statement,  shall  state  to  him  and  give 
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him  clearly  to  nndflratand,  that  he  has  nntiiin||f  to  hope  from 
any  promiae  of  fayoor,  and  nothing  to  fear  from  any  threat, 
wUcfa  may  have  been  holden  out  to  hhn,  to  induce  him  to 
make  any  admiuaion  or  oonfesBion  of  his  guilt,  but  that  what- 
erer  he  shall  then  say  may  be  given  in  evidence  against  him 
upon  his  trial,  notwithstanding  such  promise  or  threat :  pro- 
vided nevertheless,  that  nothing  herein  enacted  and  contained, 
shall  prevent  the  prosecutor  in  any  case  from  giving  in  evi* 
dence  any  admission  or  confession,  or  other  statement  of  the 
person  accused  or  chaiiged,  made  at  any  time,  which  by  law 
would  be  admissible  as  evidence  against  such  person."    11^ 
12  Vict.  e.  42,  #.  18.     It  was  at  one  time  attempted  to  be 
argued  that  no  confession  made  after  the  first  caution  above 
mentioned,  could  be  given  in  evidence  against  a  prisoner, 
unless  the  second  proviso  were  also  complied  with,  and  the 
defendant  told  that  he  had  nothing  to  hope  irom  any  promise  of 
fevour,  and  nothing  to  fear  from  any  threat  which  might  have 
been  faolden  out  to  him  to  induce  him  to  confess ;  but  the 
judges  in  the  criminal  appeal  court,  in  the  case  of  R,  v. 
Santotney  10  Law  J.  143  m,,  unanimously  decided  that  this 
was  necessary  only  in  cases  whero  such  a  threat  or  promise 
had  actually  been  holden  out,  in  order  to  undeceive  the  pri- 
soner in  respect  of  it,  as  mentioned  ante,  p.  129,  and  make 
his  confession  evidence  against  him  notwithstanding;   but 
that  in  all  other  cases,  it  is  sufficient  to  give  the  first  caution, 
after  which  any  confession,  not  induced  by  threat  or  promise, 
may  be  g^ven  in  evidence  against  the  prisoner.    The  case  of 
R.  r.  Sansome  was  thus : — The  prisoner  was  tried  upon  an 
indictment  for  murder ;  when  be  was  beforo  the  committing 
magistrate,  the  ordinary  caution,  that  first  mentioned  ante, 
p.  131,  was  read  to  him,  after  which  he  made  a  statement, 
amounting  to  a  confession,  which  was  signed  by  him,  and  by 
the  committing  magistrate,  and  transmitted  witii  the  deposi- 
tions ;  at  the  trial,  however,  it  was  objected  that  the  statement 
could  not  be  given  in  evidence  against  the  prisoner,  as  the 
caution  as  to  the  threat  or  promise  had  not  also  been  given  to 
him  by  the  magistrate  :  but  the  judges,  on  roference  to  them, 
held  tliat  this  was  not  necessary  :  the  latter  was  not  a  condi- 
tion precedent  to  the  admissibility  of  a  confession  of  the  pri- 
soner beforo  the  committing  magisti'ate,  and  was  necessary 
only  where  there  had  been  a  previous  thi*eat  or  promise ;  if 
given,  it  has  the  efiect  of  rendering  the  confession  admissible 
in  evidence,  notwithstanding  such  previous  threat  or  promise  y 
and  if  not  given,  the  case  remained  as  at  common  law,  and 
the  confession  was  admiisible  in  evidence,  unless  the  party 
were  influenced  by  some  previous  threat  or  promise  to  make 
it.     B.  V.  Sansome f  19  Law  J.lASm,    So,  where  after  the 
first  of  these  cautions,  the  prisoner  made  a  statement,  which 
was  taken  down,  but  was  not  signed  by  him  or  by  the  magis- 
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Crate;  Imwm  then  remandad,  and  opoo  being  brought  op 
agftio,  WNBe  qnettioot  were  put  to  the  witneases  by  the  pii- 
•ODer'a  attoney,  who  then  olgected  that  aa  an  addition  had 
been  made  to  tbe  eTidenoe,  the  priaoner's  former  rtatemeot 
ooald  not  be  evidence  against  him ;  afterwards  at  tbe  trial, 
tbe  same  oligection  beiog  made,  the  statement  was  admitted  in 
evidence  against  the  prisoner,  and  the  point  reserved  for  the 
opinion  of  tbe  criminal  appeal  court :  and  that  court  after- 
wards held  that  the  evidence  vras  properly  received.     B.  v. 
Bandf  19  Law  J.  138  m. 


Bjf  Preiumpti9tu. 

A  presumption  is,  where  some  fiuts  being  proved,  another 
follows  as  a  natural  or  very  probable  conclusion  from  them, 
so  as  readily  to  gain  assent  from  tbe  mere  probability  of  ita 
haviog  occurred,  without  further  proof.  Arch,  PI.  ^  JBv,  Civ, 
Act,  362,  363.  The  fact  thus  assented  to,  is  said  to  be  pre- 
sumed ;  that  is,  taken  for  granted,  until  the  contrary  be  proved 
by  the  opposite  party :  stabitur  pr4B$unUioni  donee  probetwr 
in  cantrarium,  Co,  Lit,  373.  And  it  is  adopted  the  more 
readily,  in  proportion  to  the  difficulty  of  proving  the  fact  by 
positive  evidence,  and  to  the  obvious  facility  of  disproving  it, 
or  of  proving  ftcts  inconsistent  with  it,  if  it  really  never  occurred. 
It  is  therefore,  we  have  seen  {antOy  pp.  119 — 122),  adopted  in 
proof  of  intent,  of  the  wilful  doing  of  an  act,  of  malice,  and  of 
guilty  knowledge,  for  these  can  be  proved  only  by  the  admission 
of  the  party,  or  from  his  overt  acts  from  which  the  jury  may 
infiBr  or  presume  them.  It  is  adopted  also  in  proof  of  the  com- 
mission of  the  offence  itself,  in  the  absence  of  evidence  of  any 
person  who  actually  saw  it  committed,  as  shall  be  noticed 
presently. 

Presumptions  are  of  three  kinds:  violent  preiumptionSy 
where  the  hcte  and  circumstances  proved,  necessarily  attend 
the  fact  presumed;  Gilb.  Ev,  157  ;  prohtible  presumptions, 
where  the  facts  and  circumstances  proved,  usu€Uly  attend  the 
flACt  presumed ;  3  Bl,  Com.  372 ;  and  light  or  rash  presump- 
tions, which,  however,  have  no  weight  or  validity  at  all.  Id, 
Gilb.  Ev,  157.  Co,  Lit,  6  b.  And  see  Arch,  PI.  ^  Ev,  Cir. 
Act,  363,  and  the  cases  and  other  authcrities  there  collected. 

Under  this  head  is  classed  that  very  usual  mode  of  proving 
offences,  adopted  from  necessity,  called  circumstantial  evidence. 
Direct  and  positive  evidence  of  tbe  commission  of  offences, 
cannot  in  all  cases  be  procured ;  people  do  not  always  commit 
ofibnces  publicly,  in  the  open  day,  but  oftener  commit  them 
in  secret,  or  at  night ;  and  if  circumstantial  evidence  were  ex- 
cluded by  our  law,  all  secret  ofiei^ces  might  be  committed  with 
impunity.    Circumstantial  or  presumptive  evidence,  therefore, 
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is  alloirod  in  bU  cmm,  where  direct  And  positive  evidence  of 
the  defendant'a  having  oommitted  the  ofienoe  canpot  be  pro^ 
cmed ;  and  it  ia  oftoi  ae  eatisfiietory  ae  direct  and  positive 
eridenoe.    It  is  alao  adopted  as  confirmatory  evidence,  even 
where  (here  is  direct  and  positive  evidence  of  the  offence  com- 
mitted, in  order  to  indaoe  the  jury  to  yieid  a  more  ready  cre- 
dence to  the  direct  and  positiTe  evidence.    In  larceny,  for  in- 
stance, after  proving  that  the  goods  were  taken  or  stolen,  proof 
that  they  were  found  in  the  possession  of  the  prisoner  shwtly 
•fterwards,  and  that  he  did  not  give  any  satis&ctory  aeeonnt 
of  the  manner  in  which  he  came  by  them,  is  deemed  good  pre* 
anmptive  evidence  of  the  prisoner  having  stolen  them;  «m 
pc§i,  tit,  *^  Larceny ;"  and  if  to  tliis  be  aidded  evidence  that 
the  goods,  wbeo  found,  were  concealed  or  disguised,  or  that 
the  prisoner,  wlien  charged  with  the  offence,  absconded,  it  will 
▼ery  much  streogthen  ttie  presumption.    On  the  other  hand, 
if  the  goods  be  not  found  for  a  considerable  time  after  they- 
were  stolen,  the  presumption  is  proportionably  weakened. 
And  in  larceny,  even  where  there  is  direct  and  positive  evi- 
dence of  the  prisoner's  guilt,  if  at  the  same  time  there  be  any 
doubt  whatever  of  the  Jm'y  believing  the  witnesses,  it  Is  usual 
in  practice  to  add  evidence  of  all  circumstances  the  case  fur- 
nishes, from  which  the  jury  may  infer  the  guilt  of  the  prisoner, 
and  that  the  witnesses  are  speaking  the  truth ;  as  for  instance, 
that  the  prisoner  was  seen  in  the  neighbourhood  of  the  place 
from  whence  the  goods  were  stolen,  shortly  before  they  were 
missed,  or  about  the  time  when  it  is  probable  they  were  stolen ; 
that  shortly  afterwards  they  were  found  in  his  possesion,  or 
that  he  pawned  or  sold  them ;  that  he  gave  a  false  name  in 
doing  so ;  that  he  sold  them  very  much  under  their  value ; 
that  he  gave  a  fiUse  or  unsatisfiictcwy  account  of  the  manner  in 
wliich  lie  came  by  them ; — or  the  like. 

Upon  an  indictment  against  any  person  exercising  an  office, 
profofision,  or  employment,  for  a  criminal  act  done  by  him  as 
such  officer,  &c.,  proof  that  he  acted  as  such  officer,  &c.,  will 
raise  the  presumption  that  he  was  duly  appointed,  and  his  ap- 
pointment therefore  need  not  be  proveid.  See  6  T.  M,  635  n ; 
4  T.  R.  366,  per  Butter,  J,  1  Stark.  406.  Peakey  236.  And 
as  to  ofiences  against  officers : — By  stat.  8^9  Vict.  c.  87, 
(for  the  prevention  of  smuggling)  it  is  enacted  by  sect.  132, 
that  if  ui>on  any  trial  a  question  shall  arise  whether  any  per- 
son is  an  officer  of  the  army,  navy,  or  noarines,  being  duly  em- 
ployed for  the  prevention  of  smuggling,  and  on  full  pay, — or 
an  officer  of  customs  or  excise, — evidence  of  his  having  acted 
as  such,  shall  be  deemed  sufficient,  and  such  person  shall  not 
be  required  to  produce  his  commission  or  deputation,  unless 
sufficient  proof  shall  be  given  to  the  contrary.  So  in  the  case 
of  peace  officers,  justices  of  the  peace,  constables,  &c.,  it  is 
sufficient  to  prove  that  they  acted  in  those  characters,  without 
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producing  their  appointmeiit ;  and  that  eren  in  the  case  of 
murder.  Per  BulUr,  J.,  Berriman  v.  Wiee,  4  T.  B.  306. 
And  the  same  in  other  cases,  where  it  becomes  a  question 
whether  a  person  acting  as  a  public  officer,  was  so  at  the  time. 
Therefore,  upon  an  indictment  against  an  officer  under  goTem* 
ment,  for  malversation  in  his  office,  a  letter  of  instructions, 
signed  by  three  of  the  lords  of  the  treasury,  was  allowed  to  be 
rMd  in  evidence,  without  producing  the  commission  by  vhich 
they  were  appointed ;  B.  y.  Jonee^  2  Camp,  131 ;  for  it  is  a 
general  presumption  of  law,  that  a  person  acting  in  a  public 
capacity,  is  duly  authorized  to  do  so.  Per  Ld.  Ellen" 
b<n'au{ihf  C.  J,,  3  Camp.  433,  432.  For  the  same  reason, 
upon  an  indictment  for  perjury,  in  an  oath  taken  before  a  sur- 
rogate in  the  Ecclesiastical  Court,  the  fiust  of  the  person  who 
administered  the  oath,  having  acted  as  a  surrogate,  was  holden 
sufficient  evidence  of  his  being  so,  without  produdng  his  ap- 
pointment.   B.  ▼.  Verelet,  3  Camp.  438. 

As  to  the  presumptive  proof  of  intent,  the  virilfbl  doing  of 
an  act,  malice,  and  guilty  knowledge,  eee  ante,  pp.  110 — 122. 
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Beet  evideneeJ]  Whatever  is  not  confessed,  and  cannot  be 
presumed,  must  be  proved  by  direct  and  positive  evidence. 
This  evidence  is  of  two  kinds, — written  evidence,  and  the  parol 
testimony  of  witnesses, — boUi  of  which  shall  be  treated  of  in 
the  next  two  sections.  I  shall  in  this  place  merely  notice  the 
general  rule,  which  is  applicable  to  criminal  eases  as  well  as 
to  civil,  namely,  that  the  best  evidence  the  nature  of  the  case 
will  admit  of,  most  be  produced,  if  it  be  possible  to  be  had ; 
but  if  not  possible,  then  the  next  best  evidence  that  can  be 
had,  shall  be  allowed.  Arch.  PI.  ^  Ev.  Civ.  Act.  372.  For 
if  it  be  found  that  there  is  any  better  evidence  existing  than 
that  which  is  produced,  the  very  non-production  of  it  creates 
a  presumption  that  it  would  have  detected  some  fiEilsehood, 
wUch  at  present  is  concealed.  3  Bl.  Com.  368.  Oilb.  Ev.  16. 
1  Shmo.  397.  Carth.  220.  3  Eaet,  192.  Within  the  mean- 
ing of  this  rule,  written  evidence  is  better  than  parol  evidence ; 
and,  therefore,  if  a  deed  or  other  private  written  instrument 
is  to  be  proved,  nothing  else  but  the  deed  or  instrument  itself 
shall  be  admitted  in  evidence,  unless  it  be  proved  to  have  been 
destroyed  or  lost,  or  be  in  the  hands  of  the  opposite  party ; 
Arch.  PI.  ^  Ev,  Civ.  Act.  372 ;  but  in  the  case  of  reconis 
and  other  public  instruments  which  cannot  or  ought  not  to  be 
removed,  they  are  proved  by  examined  copies  or  certificates, 
as  we  shall  see  hereafter.  Upon  an  indictment  for  the  forgery 
of  a  written  instrument,  the  forged  instrument  must  be  pro- 
duced, unless  it  have  been  destroyed  by  the  defendant,  or  un- 
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less  it  be  in  bia  poaseuion,  and  be  refuse  to  produce  it  after 
notice.  See  potty  p.  138.  But  upon  an  indictment  for  stealing 
a  written  instrument,  or  destroying  a  will,  or  the  like,  no  no- 
tice to  produce  it  is  necessary,  but  secondary  evidence  of  the 
instrument  is  admissible  without  it.  R,  v.  AickleSf  1  Leach,  380. 
Aa  to  parol  evidence,  there  is  no  distinction  between  rme 
kind  and  another;  all  kinds  are  of  equal  degree  in  the  eye  of 
the  law ;  you  cannot  object  to  a  fact  being  proved  by  one  wit- 
ness, because  another  could  have  proved  it  much  better ;  it 
may  be  matter  of  observation  to  the  jury ;  but  if  the  witness 
be  competent,  it  ia  not  matter  of  legal  objection  to  hira. 

Secondary  emdence.']  If  the  written  instrument  be  destroyed 
or  lost,  then  upon  proof  of  its  destruction,  or  on  proof  of  search 
Ibr  it  in  every  place  where  it  was  likely  to  be  found,  without 
eflfecty  the  party  will  be  allowed  to  give  secondary  evidence  of 
it ',  that  is  to  say,  he  will  be  allowed  to  give  in  evidence  a 
counterpart  or  examined  copy  of  it,  or  to  give  even  parol  evi- 
dance  of  its  contents.  Arch,  PL  ^  Ev,  Civ.  Act.'Sl^,  1  Arch, 
N,  P.2\,  Where  in  order  to  account  for  the  non-production 
of  an  indenture  of  apprenticeship,  a  witness  stated  that  heai*- 
ing  it  was  in  the  possession  of  the  pauper  (who  was  then  very 
ill,  and  shortly  afterwards  died),  he  called  upon  him  to  make 
inquiries  about  it,  and  he  told  him  that  when  the  indenture 
expired,  it  was  given  up  to  him,  and  he  bui'nt  it;  it  was 
proved  also  that  inquiry  was  made  of  the  executi'ix  of  the 
master,  who  said  she  knew  nothing  about  it ;  but  it  did  not 
appear  that  any  search  had  been  nmde  for  it  among  the  papers 
<i  the  master  or  of  the  pauper :  the  court  held  this  to  be  suf- 
ficient ;  it  was  not,  perhaps,  sufficient  as  proof  of  the  actual 
destruction  of  the  indenture  by  the  pauper,  but  it  was  sufficient 
to  discharge  the  party  of  laches  in  not  making  further  inquiry. 
R,  y.  Morton,  AM,  ^  S,  48.  And  in  a  case  in  a  note  in 
Bast's  Reports  {How  v.  Hall,  14  East,  276  n).  Lord  EUen- 
boroogh,  C.  J.,  said,  "  I  remember  an  indictment  tried  before 
the  late  Mr.  Justice  Buller,  against  a  man,  I  think,  of  the  name 
of  Spragg,  for  forging  a  note,  which  he  afterwards  got  posses- 
sion of  and  swallowed ;  and  parol  evidence  was  permitted  to 
be  given  of  the  contents  of  the  note,  though  no  notice  to 
produce  it  had  been  given ;  but  then,  indeed,  it  might  be  said 
that  SQch  a  notice  would  be  nugatory,  as  the  thing  itself  was 
destroyed."  Where  the  document  is  lost,  the  proof  of  the 
search  for  it,  must  be  by  persons  who  actually  at  one  time  had 
the  custody  of  the  original,  or  by  the  persons  legally  entitled 
to  the  custody  of  it,  see  R,  v.  Caetleton,  6  T.  R,  236.  R,  v. 
PidtOehinton,  S  B,  ^  A,  460.  R,  v.  Stourbridge,  8  JB  ^ 
C.  96,  and  must  be  such  as  to  satisfy  the  court  that  sufficient 
diligence  has  been  used  in  the  search.  See  R,  v.  East  Far* 
leiffh,  6  Z>.  jr  -R.  147. 
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So,  if  the  deed  or  other  fawtnnneDt  be  in  the  hands  of  the 
opposite  party,  and  he  reftue,  on  notice,  to  prodnce  it  at  the 
trial,  yon  may  give  aecondaiy  evidence  of  its  contents.  See 
iitfra. 

80,  if  a  witness,  served  with  a  eubpcena  ducea  tttemn  to  pro*- 
dnce  a  deed  or  other  writing,  appear  at  the  trial,  bat  refnse  to 
produce  the  docnroent  reqoired  of  him,  for  a  reason  whidi  the 
Judge  may  deem  snfficient, — as  if  it  be  a  deed,  and  he  claim 
title  onder  it.  Doe  v.  Owen,  6  Car,  jr  P.  110,  or  if  he  be  an 
attorney,  and  claim  a  lien  upon  it.  Doe  v.  Boee,  7  Meee.  §r 
W,  102,  A.  V.  Hankktu,  2  Car.  {f  K,  6%,  or  ol^eet  that  ft 
is  the  title  deed  of  his  client,  MilU  v.  Oddy,  6  Car,  ^  P.  730, 
Ditcher  v.  Kendrichy  1  Car,  j*  P.  161,— the  judge  upon  ap- 
plication will  allow  the  party  to  give  secondary  evidence  of  its 
contents.  And  where  a  witness,  who  had  been  subpoenaed  to 
produce  a  letter,  stated  in  his  examination  at  the  trial,  ttiat 
after  action  brought  he  gave  it  to  the  opposite  party,  who  said 
that  he  wibhed  to  give  it  to  his  attorney ;  upon  this  the  at* 
tomey  was  called  upon  to  produce  the  letter,  and  not  doing 
so,  Ld.  Kenyon  allowed  the  other  party  to  give  parol  evidence 
of  its  contents.    Leeds  v.  Cook,  4  Eep,  356. 

Notice  to  produce,']  If  you  wish  to  prove  a  document,  whidi 
is  in  the  hands  of  tiie  opposite  party,  or  of  his  agent  or  deputy, 
Baldney  v.  Bitchie,  1  Stark,  388.  Sinclair  v.  Stephenmm, 
«  Bing,  614,  1  Car.  ^  P.  68«.  Taplin  v.  Atty,  3  Binff,  164, 
or  of  his  banker,  Partridge  v.  Coatee,  By,  %•  M,  166,  Bur*' 
ton  V.  PaynCy  2  Car,  §•  P.  A90,  you  may  give  him  or  his  at- 
torney notice  to  produce  it ;  and  if,  when  called  upon  at  the 
trial,  he  refuse  to  produce  it,  then,  upon  proof  of  the  notice, 
and  that  the  document  is  in  the  poaseesion  of  the  party  or 
ills  agent,  &c.,  (eee  Bobb  v.  Starkey,  2  Car,  tf  K.  143),  yon 
may  give  secondary  evidence  of  its  contents.  Where,  upon  a 
bill  of  indictment  for  the  forgery  of  a  deed  being  preferred,  the 
grand  jui'y  stated  to  the  judge  that  they  were  informed  that 
the  deeid  alleged  to  be  forged  was  in  the  possession  of  the  de- 
fendant, and  asked  whether  they  could  return  a  true  bill,  tf 
the  deed  were  not  produced  before  ttiera ;  the  judge  (Paxte,  J.) 
told  them,  that  if  the  deed,  from  being  in  the  posMssion  of  the 
prisoner,  or  from  any  other  sufficient  cause,  could  not  be  pro- 
duced before  them,  they  might  receive  secondary  evidence  of 
its  contents.  B,  v.  Hunter,  8  Car,  ^  P.  601.  The  case  was 
tried  at  the  following  assizes,  and  upon  that  occasion  due  no- 
tice was  given  to  the  prisoner  to  produce  the  deed ;  it  was 
proved  that  his  attorney  had  given  it  in  evidence  in  an  eject- 
ment, as  part  of  the  prisoner's  title,  and  had  afterwards  re- 
ceived it  back ;  and  Vaugfaan,  B.,  held,  that  on  the  prisoner^ 
counsel  refusing  to  produce  the  deed,  this  was  sufficient  to  let 
in  secondary  evidence  of  its  contents.     B,  v.  Hunter,  4  Car, 
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|r  P>  1S8.  Wbere,  upon  m  indictment  for  forgincp  a  deed,  it 
wee  propoeed  to  give  MooDdery  evidenee  of  It,  upon  the  ground 
that  it  was  in  poeaewlon  of  the  priaoner,  and  that  he  luid  no- 
tioe  to  prodace  it;  bat  it  appearing  that  the  notice  was  given 
lince  the  commencement  of  the  aaetzes,  Parke,  J.,  held,  that 
the  notice  was  not  sufficient,  as  it  ought  to  have  been  given  a 
reasonable  time  before  the  assises;  it  was  then  proved  that 
the  prisoner,  on  an  examination  on  oath  upon  another  oeeasiaQ 
as  a  wituees  before  a  magistrate,  stated,  that  he  had  had  the 
deed  in  question,  but  that  thinldng  it  of  no  value  be  burnt  it ; 
tiie  admission  of  this  examination  in  evidence  was  objected  to, 
as  being  on  oath,  but  as  the  prisoner  at  the  time  was  not 
diarged  with  this  ofifance,  Parke,  J.,  sdmitted  it,  and  held  that 
the  prosecutor  was  entitled  to  give  secondary  evidence  of  the 
deed :  the  secondary  evidence  oflRbred  was  a  copy  of  the  deed ; 
but  as  the  person  ^o  made  this  copy  said  that  he  had  never 
examined  it  with  the  original,  Parke,  J.,  said,  that  under  these 
dreumstaaces  there  couUl  hwlly  be  a  satisfactofy  conviction  ; 
and  the  prisoner  was  accordingly  acquitted.  R.  v.  Hatoorthj 
4  Car.  ^  P.  854. 

There  are  some  cases,  however,  in  which  a  notice  to  produce 
is  not  necessary  :  first,  a  notice  to  produce  a  notice  is  not  ne« 
ceasary  in  any  case ;  ese  Areh.  PL  $•  JEv,  Cw,  Aet.  883 ; 
secondly,  in  larceny  of  a  written  instrument,  secondary  evi-> 
denoe  of  it  may  be  given  at  the  trial,  without  giving  the 
prisoner  a  notice  to  produce  the  original ;  B.  v.  Aickle§, 
1  Jjeaehj  880;  in  the  same  manner  as  ki  civil  cases,  in  trover 
for  a  vmtten  instrument,  the  nature  of  the  instrument  may  be 
proved,  without  giving  notice  to  produce  the  original.  Bucher 
§t  4a,  ▼.  Jarrattf  9B.^P.  148.  Jiato  et  al.  v.  Hall,  14 
Bast,  874.  Per  Oibbs,  J,,  in  Scott  et  aL  v.  Jonee,  4 
Taunt,  888. 

The  following  may  be  the  form  of  a 
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TorkMre  Summer  aseizee,  [or,  Mideummer  eeseionsfer 
the  Bast  Biding  qfthe  county  qf  York,]  1862. 

The  Quim  against  A,  B. 
Tate  notice,  that  you  are  hereby  required  to  produce  to 
the  court  and  jury ^  upon  the  trial  ^  this  indictment  [a  cer" 
tain,  See.,,  describhig  the  instrument ;  or  if  it  be  an  aUeged 
forgery,  say,  a  certain  paper  writing,  purporting  to  be,  ^c.,] 
and  all  other  letters^  books,  papere,  and  writings  whatsoever, 
relating  to  the  matters  in  question  in  this  prosecution. 

Yours,  ^., 
O.  H.,  the  Iproeecutor'e  attorney.] 
To  [A.  B.t  the  above-named  dtfendant,] 


140  Evidence. 

This  notice  sbould  be  eeryed  snch  a  reamnmble  time  before 
the  trial,  as  will  allow  of  the  party's  searching  for  the  instm- 
ment,  for  the  purpose  of  producing  it;  Simms  v.  Kitchen ^  5 
£sp,  46.  Hou$eman  v.  Robertt^  6  Car.  ^  P.  994.  Uargest 
T.  FothergUly  Id,  303;  and  in  country  cases,  for  the  assizes, 
it  ought  to  be  served  before  the  commission  day,  R.  t.  Ha^ 
worthy  4  Car,  ^  P,  954.  Triti  v.  JohnMm,  1  Mo,  ^  R.  239, 
Oeorge  v.  Thomp9on,  4  Dowl.  056,  unless  it  appear  that 
the  party  actually  has  it  in  the  assizes  town  at  the  time.  After- 
wards at  the  tiial,  the  party  griving  the  notice  may  call  for  the 
instrument  or  not,  at  his  option. 


By  Dying  DeelarationB* 

In  trials  for  murder  or  manslaughter,  the  dying  declaration 
of  the  deceased,  as  to  the  prisoner's  guilt,  the  infliction  of  the 
injury,  &c.,  made  at  a  time  when  he  was  perfectly  aware  of  his 
danger,  and  entertained  no  hope  of  his  recovery,  is  receivable 
in  evidence  in  proof  of  the  indictment, — the  consciousness  of 
the  near  approach  of  death  being  deemed  equivalent  to  the 
sanction  of  an  oath.  Therefore,  as  a  foundation  for  such  evi* 
denoe,  expressions  or  actions  of  the  deceased,  indicating  the 
sense  he  entertained  of  his  danger,  Tinkler*8  eate,  1  Sast, 
P.  C.  354,  or  circumstances  firam  which  the  same  may  be 
collected,  1  East,  P,  C,  354.  John's  com.  Id,  307,358, 
must  first  be  proved,  in  order  that  the  court  may  Judge  whe- 
ther the  deceai^ed,  at  the  time  he  made  the  declaration,  was  in 
that  awful  state  of  certainty  as  to  his  approaching  dissolution, 
which  the  law  treats  as  equivalent  to  the  solemn  sanction  of 
an  oath.  And  it  is  for  the  court  to  judge  of  this,  not  the  jury ; 
for  it  is  the  court  that  has  to  decide  whether  the  evidence  is  re- 
ceivable. John's  case,  supra.  Where  an  apothecary,  upon 
being  called  in  to  a  woman,  and  seeing  she  was  in  a  dying  state, 
pressed  her  to  say  what  she  had  done,  for  she  could  not  live 
twenty-four  hours  unless  proper  relief  were  afforded  to  her,  and 
she  then  told  him  what  she  hsd  taken  and  who  gave  it  to  her ;  but 
at  that  moment  she  was  a  good  deal  relieved  from  pain,  which 
the  apothecary  attributed  to  mortification,  and  in  fact  she  died 
in  an  hour  afterwards :  the  judges  thought  that  it  did  not  sufii- 
ciently  appear  that  she  was  conscious  that  she  was  in  a  dying 
state  when  she  made  this  declaration ;  on  the  contrary,  she 
seemed  to  think  that  if  she  told  what  she  had  taken,  she  might 
have  relief  and  recover;  they  therefore  held  that  the  decla- 
ration ought  not  to  be  received.  Welboum's  case,  1  Sast, 
P,  C,  358.  In  a  similar  case,  where  a  surgeon  told  the  de» 
ceased  that  she  would  not  recover,  and  she  was  aware  of  her 
danger,  but  said  she  hoped  he  would  do  what  he  could  for  her 
for  the  sake  of  her  family :  from  this  expression  of  hope.  Bo- 
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nnquet,  J.,  held,  that  a  declaration  made  by  her  at  the  time, 
oould  not  be  received  in  evidence ;  that  to  make  such  a  decla- 
ration evidence,  it  must  appear  that  the  deceased  had  the  im- 
pressiaii  on  her  mind  of  almost  immediate  dissolution.  R,  v. 
Crockett,  4  Car,  ^  P,  544.  But  if  the  declaration  be  made 
nnder  snch  an  impression,  the  fact  of  the  party  afterwards 
living  for  some  days,  will  not  afiect  the  admissibility  of  the 
evidence;  B.  t.  JBonnerf  6  Car.  ^  P.  386;  and  on  the  other 
hand,  if  the  deceased  had  not  at  the  time  that  impression,  his 
declaration  is  not  evidence,  although  he  may  have  died  in  an 
hour  after  making  it.  Welboum*s  case,  supra.  Where  the 
deceased  was  a  child  of  only  four  years  old,  Parke,  J.,  held 
her  dying  declarations  not  to  be  evidence,  because  from  her 
tender  age  it  was  impossible  she  could  entertain  that  idea  of  a 
future  state,  which  is  necessary  to  make  such  a  declaration 
admissible.    R.  y.  Pike,  3  Car.  ^  P.  598. 

These  dying  declarations  must  not  be  confounded  with  the 
depositions  taken  by  a  justice  of  the  peace,  in  writing,  upon 
oath,  in  the  presence  of  the  accused,  fh>m  a  person  really  in  a 
dying  state,  and  who  dies  shortly  after;  for  in  that  case,  the 
deposition  is  receivable  in  evidence  under  stat.  11  &  12  Vict, 
c  42,  s.  17,  as  the  deposition  of  a  deceased  witness,  and  it  is 
wholly  immaterial  whether  the  witness,  at  the  time  he  made 
it,  was  aware  of  his  danger,  or  entertained  any  apprehension 
of  death.     See  Radboume's  case,  1  East,  P.  C,  356. 


SECTIOir   II. 

Written  Evidence. 

Acts  of  parliament.']  Public  acts  of  parliament  are  never 
proved,  as  all  judges  are  bound  judicially  to  take  notice  of 
them ;  and  therefore,  when  we  see  a  copy  of  a  public  act  of 
parliament,  printed  by  the  Queen's  printer,  used  upon  a  trial, 
we  must  consider  it,  not  as  evidence,  but  used  merely  to  aid 
the  judge's  recollection.  And  the  same  of  all  local  acts,  con- 
taining a  clause,  either  making  them  public  acts,  or  directing 
the  judges  to  notice  tliem  judicially.  Private  acts,  or  local 
and  penonal  acts,  not  containing  any  such  clause,  may  be 
proved,  either  by  an  examined  copy  of  the  inrolment,-~or  by  a 
printed  copy,  purporting  to  be  printed  by  the  Queen's  printer, 
at  the  printers  of  either  house  of  parliament,  without  further 
im>ofl  8^9  Vict.  c.  113,  s.  3.  8o  the  sUtutes  of  Ireland, 
previous  to  the  nnion,  may  be  proved  in  the  courts  in  this 
country,  by  the  copies  printed  and  published  by  the  Queen's 
printer.    41  G.  3,  U.  K.  c.  90,  s.  9. 

Other  records.']  Records  of  any  of  the  Queen's  courts  at 
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Wettminater,  may  be  proved  by  an  examined  copy,  that  ia  to 
ray,  by  a  copy  that  is  sworn  to  be  a  true  copy  by  a  per- 
M>n  who  examined  it  with  the  original.    And  where  an  office 
copy  was  thus  sworn  to  be  examined  with  the  original,  bat  it 
appeared  to  have  a  nnmber  of  contractions  and  abbrsYia- 
t&ons  in  it,  *'  pnl  este,"  for  personal  estate,  and  the  lilce, — it 
was  holden  that  it  could  not  be  given  in  evidence  as  a  copy. 
B.  V.  Chrutianj  Car,  ^  If.  388.    So,  the  record  of  an  indict- 
tneot  at  the  assises  or  Mssions,  may  be  proved  by  an  examined 
copy;  or  the  record  itself,  if  in  the  coort,  may  be  prodneed. 
And  for  this  purpose  the  record  must  be  made   up;   for 
the  indictment  itself  cannot  be  given  in  evidence;   A.  v. 
Smith  et  al,,  %  B.  ^  C.  341.      R.  v.  Thrmg^  By,  ^  M,  171^ 
5  C,  ^  P,  507;  nor  can  you  prove  the  sentence  that  baa 
been  passed  upon  a  party  indicted,    in  any  other  manner 
than  by  the  record  or  an  examined  copy  of  it  B,  v,  Bavrdan, 
2  Car,  Sf  K,  366.    So,  to  prove  an  order  of  a  court  of  quarter 
fisasions,  the  record  must  be  made  up ;  and  it  is  then  proved 
by  an  examined  copy,  or  by  the  production  of  the  record  itself. 
Where  the  sessions  book  was  produced  in  such  a  case,  but 
the  clerk  of  the  peace  said  he  would  have  made  up  the  record 
on  parchment  if  it  had  been  bespoken,  Parke,  J.,  refused  to 
leeeive  the  book  as  evidence.     B,  v.  Wardj  6  Car,  ^  P,  906. 
But,  on  the  other  hand,  where  the  entry  of  the  order  in  the 
eessions  book  had  a  regular  caption,  and  was  in  the  present 
tense,  and  in  every  other  respect  as  a  record,  and  it  was 
proved  that  no  other  record  ever  was  made  up,  the  court  held 
that  the  book  was  legal  evidence  of  the  order.  B.  v.  YeovUyy 
8  Law  J.  9  m.     So,  a  conviction  before  a  magistrate  is  proved 
by  an  examined  copy ;  tee  5  Car,  ^  P.  38.     1  Arch,  P.  A, 
546,  2  Id,  70 ;  or  the  conviction  may  be  produced.    And  if  it 
redte  the  information,  such  examined  copy  or  original  will 
be  evidence  of  that  also.    5  Car,  ^  P.  38. 

To  the  above  rule,  that  indictments  and  convictions  must  be 
proved  by  the  record  or  an  examined  copy,  however,  there 
are  the  following  exceptions : 

1.  As  proof  of  indictments  against  a  person  sentenced  to 
transportation,  for  being  at  large  beibre  iht  expiration  of  hia 
sentence,  or  against  a  person  for  rescuing  or  attempting  to  rescue 
him,  it  ia  enacted  by  stat.  6  G.  4,  c  84,  s.  S4,  that  the  clerk  of 
the  court  or  other  officer  having  the  custody  of  the  records  of 
the  court  where  such  sentence  or  order  of  transportation  shall 
liave  been  passed  or  made,  shall,  at  the  request  of  any  person 
on  His  Migesty's  behalf,  make  and  give  a  c«tificate  in  writing, 
signed  by  him,  containing  the  efibct  and  substance  only  (omit* 
ting  the  formal  part)  of  every  indictment  and  conviction  of 
such  oflbnder,  and  of  the  sentence  or  order  for  his  or  her 
transportation,  (not  taking  for  the  same  more  than  6s.  8d.), 
whidi  ofortificate  shall  be  sufficient  evidenoe  of  the  conviction 


Matters  quasi  of  Beeord.  148 

and  aentenoa  or  order  for  the  transportation  of  such  offender ; 
and  erery  snch  certificate,  if  made  by  the  clerk  or  officer  of 
any  court  in  Great  Britain,  shall  be  received  in  evidence,  upon 
proof  of  the  signature  and  official  character  of  the  person  8i(niinf( 
the  aame  i  and  every  such  cei-tiflcate,  if  made  by  the  clerk  or 
officer  of  any  court  out  of  Great  Britain,  shall  be  received  in 
eridenee,  if  verified  by  the  seal  of  the  court,  or  by  the  signa- 
tare  of  Uie  judge  or  one  of  the  judges  of  the  court,  without 
fiirther  proof.    See  R.  v.  Jonee,  2  Car,  ^  K.  524. 

S.  As  proof  of  a  former  conviction,  upon  an  indictment  for 

a  aobeeqaent  felony,it  is  enacted  by  stat.  7  &  8  Q.  4,  c.  28,  s.  11 , 

that  a  certificate  containing  the  substance  and  effect  only 

(omittiDg  the  formal  part)  of  the  indictment  and  conviction 

Kir  the  previous  felony,  pui*porting  to  be  signed  by  the  clerk 

of  the  court  or  other  officer  having  the  custody  of  the  records 

of  the  court  where  the  offender  was  first  convicted,  or  by  the 

deputy  of  such  clerk  or  officer  (for  which  certificate  a  fee  of 

6«.  8tff.  and  no  more  shall  be  demanded  or  taken ),  shall  upon 

proof  of  the  identity  of  the  person  of  the  offender,  be  sufficient 

eridenoe  of  the  first  conviction,  without  proof  of  the  signature 

or  ofiicial  character  of  the  person  appearing  to  have  signed 

the  same.    Where  the  certificate  under  the  statute  stated  that 

the  prisoner  had  been  indicted  and  convicted,  but  did  not  state 

the  judgment,  Cresswell,  J.,  held  it  to  be  insufficient.    R,  v. 

Aekroyd  et  cU.,  1  Car,  i  K,  158. 

3.  As  proof  of  a  previous  acquittal  or  conviction,  it  is  enacted 
by  stat.  14  &  15  Vict.  c.  99,  s.  13,  that  whenever,  in  any  pro- 
ceeding whatever,  it  may  be  necessary  to  prove  the  trial  and 
conviction  or  acquittal  of  any  person  charged  with  any  indict- 
able offence,  it  shall  not  be  necessary  to  produce  the  record  of 
the  conviction  or  acquittal  of  such  person,  or  a  copy  thereof, 
but  it  shall  be  sufficient  that  it  be  certified  or  purport  to  be 
certified  under  the  hand  of  the  clerk  of  the  court  or  other 
officer  having  the  custody  of  the  records  of  the  court  where 
such  conviction  or  acquittal  took  place,  or  by  the  deputy  of 
anch  clerk  or  other  officer,  that  the  paper  produced  is  a  copy 
of  the  record  of  the  indictment,  trial,  conviction,  and  judg- 
ment, or  acquittal,  as  the  case  may  be,  omitting  the  formal 
parts  thereof.  It  seems  therefore  that  the  record  for  this 
purpose  must  be  made  up,  although  the  formal  parts  need  not 
be  indnded  in  the  certificate. 

Matters  quasi  of  record.']  Bill,  answer,  depositions,  and 
decree  in  a  court  of  equity,  are  proved  by  examined  copies. 
OUb, Mv,  49, 50, 56.  So,  libel,  ansi^er,  depositions  and  sentence 
in  the  ecclesiastical  courts,  are  proved  by  examined  copies. 
OUb.  Ev.  66, 67.  And  the  same  as  to  proceedings  In  the  Admi- 
ralty ooort.     Com.  Dig.  Evidence j  C,  1. 

As  to  evidence  of  proceedings  in  the  county  courts :  by  stat.  9 
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k  10  Vict.  c.  95, 8. 1 1 1 ,  the  entries  in  the  clerk's  book,  or  a  copy 
thereof  bearing  the  Heal  of  the  court,  and  pnrporting  to  be 
signed  and  certified  as  a  true  copy  by  the  clerk  of  the  court, 
shall  at  all  times  be  admitted  in  all  courts  and  places  what- 
soever, as  evidence  of  such  entries  and  of  the  proceedings 
referred  to  by  the  same,  and  of  the  regularity  of  such  proceed- 
ings, without  further  proof. 

The  proceedings  of  other  inferior  courts,  such  as  the  court 
baron,  kc,  are  usually  proved,  by  producing  the  books  in 
which  they  are  entered,  and  proving  tiiem  by  the  clerk  of  the 
court;  or,  it  seems,  they  may  be  proved  by  examined  copies. 
S(e  Gilb.  JSv.  74.  20.    Com,  Dig.  Bridence,  C.  1. 

As  to  judgments,  dec,  in  foreign  courts  :~By  stat  14  k  15. 
Vict.  c.  99,  s.  7,  all  judgments,  decrees,  orders,  and  other 
judicial  proceedings  of  any  court  of  justice  in  any  foreign  state 
or  in  any  British  colony,  and  all  affidavits,  pleadings,  and 
other  legfal  documents  filed  or  deposited  in  any  such  court, 
may  be  proved  in  any  court  of  justice,  or  before  any  person 
having  by  law  or  by  consent  of  parties  authority  to  hear, 
receive,  and  examine  evidence, — either  by  examined  copies,  or 
by  copies  purporting  either  to  be  sealed  with  the  seal  of  the 
foreign  or  colonial  court  to  which  the  original  document  be- 
longs, or,  in  the  event  of  such  court  having  no  seal,,  to  be 
signed  by  the  judge,  or,  if  there  be  more  than  one  judge,  by 
any  one  of  the  judges,  of  the  said  court,  and  such  judge  shall 
attach  to  his  signature  a  statement  in  writing  on  the  said  copy 
that  the  court  whereof  he  is  a  judge  has  no  seal ;  which  copies 
shall  be  admitted  in  evidence,  without  any  proof  of  the  seal  or 
signature,  or  of  the  judicial  character,  of  the  person  appearing 
have  made  such  signature  and  statement. 

As  to  documents  signed  by  the  judges  in  this  counti^ : — 
by  stat  8  &  9  Vict,  c  113,  s.  2,  all  courts,  judges,  Justices, 
masters  in  chancery,  masters  of  courts,  commissioners  judi- 
cially acting,  and  other  judicial  officers,  shall  henceforth  take 
judicial  notice  of  the  signature  of  any  of  the  equity  or  common 
law  judges  of  the  superior  courts  at  Westminster,  provided 
such  signature  be  attached  or  appended  to  any  decree,  order, 
certificate,  or  other  judicial  or  official  document. 

All  copies  of  the  journals  of  either  house  of  parliament, 
purporting  to  be  printed  by  the  printers  of  the  crown,  or  by 
the  printers  to  either  house  of  parliament,  shall  be  admitted 
as  evidence  thereof,  by  all  courts,  judges,  justices,  and  others, 
without  any  proof  being  given  that  such  copies  were  so 
printed.     S^9  Vict,  c.  113,  s,  3. 

As  to  proceedings  in  the  court  of  bankruptcy  : — by  stat.  IS 
k  13  Vict.  c.  106,  s.  236,  any  fiat,  petition  for  abjudication  of 
bankruptcy,  petition  for  arrangement  between  a  debtor  and 
his  creditors,  assignment,  appointment  of  assignees,  certificate, 
deposition,  or  other  proceeding  or  order  in  bankruptcy,  or 
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any  gneh  petition  iov  arrangement,  appearing  to  be 
sealed  witii  the  leal  of  the  court, — or  any  writing  purporting 
to  be  a  copy  of  any  aach  docainent  and  purporting  to  be  bo 
aealed, — shall  at  all  times  and  on  behalf  of  all  persons,  and 
whether  for  the  purposes  of  this  Act  or  otherwise,  be  admitted 
in  all  coarts  whatever  as  evidence  of  such  documents  respec* 
tirely,  and  of  such  proceedings  and  orders  having  respectively 
taken  place  or  been  made,  and  be  deemed  respectively  records 
of  the  court,  without  any  other  proof  thereof.  And  by  sect. 
S97,  all  courts,  judges,  Justices,  and  persons  judicially  acting, 
and  ether  officers,  shall  take  judicial  notice  of  the  dgnature  of 
any  oommissioner  or  registrar  of  the  court,  and  of  the  seal  of 
the  court,  subscribed  or  attached  to  any  judicial  or  official 
proceeding  or  document  to  be  made  or  signed  under  the  pro- 
TiaioDB  of  this  Act. 

Proceedings  in  the  insolvent  court  (petition,  schedule,  order 
€xf  adjudication,  &c)  may  be  proved  by  an  office  copy,  pur- 
porting to  be  signed  by  the  officer  in  whose  custody  the  pro- 
ceedings are,  and  to  be  sealed  with  the  seal  of  the  court,  without 
other  proof.    1^2  Viet.  e.  110,  s,  105. 

Other  Public  Documents.']  Inquisitions  may  be  proved  by 
ffvaminert  copies,  or  the  originals  may  be  produced.  See 
Arch.  PL  ^  Mv.  Civ.  Act,  408,  409. 

The  Gazette,  printed  and  published  by  the  Queen's  printer, 
is  evidence  of  all  acts  of  state.    6  T.  B.  436. 

Royal  prodamations,  purporting  to  be  printed  by  the 
piinters  to  the  crown,  or  by  the  printers  to  either  house  of  par- 
liament, shall  be  admitted  as  evidence  thereof  by  all  com'ts, 
judges,  justices,  and  others,  without  any  proof  being  given 
that  such  copies  were  so  printed.    8  §•  9  Vict.  c.  113,  s.  3. 

8o,  the  articles  of  war  may  be  proved  by  the  copy  printed 
and  published  by  the  Queen's  printer.  6  T.  B.  442,  446. 
See  4  B.^  a  304. 

As  to  the  rules  of  the  poor  law  comnyisaloners : — by  stat. 
7  &  8  Vict.  c.  101,  s.  71,  a  copy  of  any  rule,  order,  or  regula- 
tion made  by  the  said  commissioners,  printed  by  the  Queen's 
printer,  shall,  after  the  lapse  of  fourteen  days  from  the 
date  thereof,  be  received  in  evidence,  and  judicially  taken 
notice  of,  and  shall,  until  the  contrary  be  shown,  be  deemed 
sufficient  proof  that  such  order  was  duly  made,  and  is  in  force. 

Regiatera  at  baptisms,  marriages,  and  burials,  may  be 
proved  by  the  register  itself,  or  by  an  examined  copy  of  it. 
Gilb.  Bv.  72. 

As  to  ships'  registers :— by  stat.  14  k,  15  Vict.  c.  90,  s.  12, 
evary  register  of  a  vessel  kept  under  any  of  the  Acts  relating 
to  the  registry  of  British  vessels,  may  be  proved  in  any  court  of 
justice,  or  before  any  person  having  by  law  or  by  consent  of 
parties   aothority  to  hear,  receive,  and  examine  evidence,— 
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eftber  by  Um  production  of  ttm  origtil,  or  hy  ma 
copy  tb«reof,~or  by  ft  copy  tberoof  purporting  to  be  UMlifcd 
vnder  the  hand  of  the  person  hsring  the  ohazge  of  theoriginal^ 
nnd  whidi  penon  is  hereby  required  to  fuoLdi  siidi  oertiAed 
oopy  to  any  person  applying  at  a  reasonable  tiae  ter  tfae 
same,  upon  payment  of  tbe  sum  of  one  shilling ;  and  every 
soch  register  or  copy, — and  also  erery  certifleate  of  registry, 
granted  nader  any  of  the  acts  relating  to  tfae  registry  of  BrWah 
vessels,  and  purporting  to  be  signed  as  required  by  law,^ 
shall  be  received  in  evidence  in  any  court  of  justice,  ice,  «i 
primd  facie  proof  of  all  the  matters  contained  or  radtod  fm. 
such  register,  and  of  all  the  matters  oontafaied  or  recited  te 
or  endorsed  on  such  certificate  of  registry,  respectively. 

As  to  proceedings  of  corpomtions  or  public  companies ; — by 
Stat  8  &  9  Vict.  c.  1 13,  s.  1,  after  reciting  that  it  b  provided 
by  many  statutes  that  \'arious  oertiflcatee,  official  and  pnUic  do- 
cuments, documents  and  proceedings  of corporatjeas  and  ofjoint 
stock  and  other  companies,  and  certified  copies  of  docnmentSy 
bye-laws,  entries  in  registers  and  other  books,  shall  be  receivuhla 
in  evidence  of  certain  particulars  in  courts  of  justice,  provided 
they  be  respectively  authenticated  in  the  manner  prescribed 
by  such  statutes ;  and  tliat  the  beneficial  elibct  of  theae  provi- 
sions has  l)een  found  by  experience  to  be  greatiy  diminished 
by  the  difficulty  of  proving  that  the  smd  documents  are 
.genuine ;  and  that  it  is  exjMdient  to  fiwllitate  the  admiarion 
in  evidence  of  such  and  the  like  documents : — it  is  enacted, 
that  vrfaenever  by  any  Act  now  in  ibroe  or  hereafter  to  be  in 
force,  any  certificate,  official  or  public  document,  or  documeBft 
or  proceeding  of  any  corporation  or  joint  stock  or  other  com* 
pany,  or  any  certified  oopy  of  any  document,  bye -law,  entry 
in  any  register  or  other  book,  or  of  any  other  proceeding,  ahsU 
be  receivable  in  evidence  of  any  particular  in  any  court  of 
justice,  or  before  any  legal  tribunal,  or  either  house  of  par* 
liament,  or  any  committee  of  either  house,  or  in  any  judi* 
oial  proceeding,  the  same  shall  respectiyely  be  admitted  in 
evidence,  provided  tbey  respectively  purport  to  be  sealed  or 
impressed  with  a  stamp,  or  sealed  and  signed,  or  signed 
alone,  as  required,  or  impressed  with  a  stsnp  and  signed,  as 
directed  by  the  respective  Acts  made  or  to  be  hereafter  made, 
without  any  proof  of  the  seal  or  stamp,  where  a  seal  or  stamp 
is  necessaiy,  or  of  the  signature  or  of  the  official  character  of 
the  person  appearing  to  have  signed  ttie  same,  and  without  any 
iurther  proof  thereof,  in  every  case  in  which  the  original  reoecd 
could  have  been  received  in  evidence. 

And  by  stat  14  &  15  Vict.  c.  99,  s.  10,  e^wry  document, 
which  by  any  law  now  in  force  or  hereafter  to  be  in  force  is  or 
shall  be  adnidssible  in  evidence  of  any  particular  in  any  coat 
of  justice  in  Ireland,  without  proof  of  the  seal  or  stamp  or 
signature  authenticathig  the  same,  or  of  the  judicial  or  official 
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dtancter  of  the  person  appearing  to  have  signed  the  samey— > 
aball  be  admitted  in  evidence  to  the  same  extent,  and  for  the 
nme  purposes,  in  any  court  of  justice  in  England  or  Wales, 
or  before  any  person  having  in  England  or  Wales  by  law  or 
by  consent  of  parties,  authority  to  hear,  receive,  and  examine 
evidence, — ^without  proof  of  the  seal  or  stamp  or  signature 
aBthenticating  the  same,  or  of  the  judicial  or  official  duuucter 
of  the  person  appearing  to  have  signed  the  same. 

And  lastly,  the  entries  in  corporation  books,  and  in  the 
books  of  public  offices  and  companies,  such  as  the  books  of 
the  Costom  House,  Bank,  East  India  Company,  South  Sea 
Company,  and  the  like,  relating  to  matters  public  and  general, 
may  be  proved  by  examined  copies.  1  Sir.  03.  307.  2  Id. 
854.1005.  Hardto.\2S.  '2Zd.Iiaym.S5l.  2  i>ouy. 593 it. 3. 
Peake,  43.  4  Taunt.  787.  And  this  is  now  fully  confirmed 
by  Stat.  14  Sc  15  Vict,  c  99,  s.  14,  by  which  it  is  enacted  that 
whenever  any  book  or  other  document  is  of  such  a  public 
nature,  as  to  be  admissible  in  evidence  on  its  mere  production 
firom  the  proper  custody,  and  no  statute  exists  which  renders 
its  contents  provable  by  means  of  a  copy, — any  copy  thereof 
or  extract  therefrom  shall  be  admissible  in  evidence  in  any 
court  of  justice,  or  before  any  person  now  or  hereafter  having 
by  law  or  by  consent  of  parties  authority  to  hear,  receive,  and 
ftxamlne  evidence, — provided  it  be  proved  to  be  an  examined 
copy  or  extract, — or  provided  it  purport  to  be  signed  and  cer- 
tified  as  a  true  copy  or  extract  by  the  officer  to  whose  custody 
the  original  is  intinisted,  and  which  officer  is  hereby  required 
to  furnish  such  certified  copy  or  extract  to  any  person  apply- 
ing at  a  reasonable  time  for  the  same,  upon  payment  of  a  rea«> 
atmable  sum  for  the  same,  not  exceeding  foorpence  for  every 
Iblio  of  ninety  words. 

Depontians  of  witnesses  deceased  or  unable  to  traoel.']  By 
Stat.  11  &  12  Vict.  c.  42,  s.  17,  after  directing  justices  to  take 
the  statement  on  oath  or  affirmation  of  the  witnesses  against 
a  person  charged  before  them  with  an  indictable  offence,  as 
mentioned  ante^  p.  35, — ^it  is  enacted,  that  if  afterwards  upon 
the  trial  of  the  person  accused,  it  shall  be  proved,  by  the  oath 
or  affirmation  of  any  credible  witness, ''  that  any  person  whose 
deposition  shall  have  been  so  taken  as  aforesaid,  is  dead,  or  so 
ill  as  not  to  be  able  to  travel, — and  if  also  it  be  proved  that 
such  deposition  was  taken  in  the  presence  of  the  person  so  ac- 
cused, and  that  lie  or  his  counsel  or  attorney  had  a  full  oppor- 
tonity  of  cross-examining  the  witness, — then,  if  such  deposition 
purport  to  be  signed  by  the  justice,  by  or  before  whom  the 
same  purports  to  liave  been  taken,  it  shall  be  lawful  to  read 
Boch  deposition  as  evidence  in  such  prosecution,  without  fur- 
ther ppoof  thereof,  imless  it  shall  be  proved  that  such  depod- 
tion  was  sot  in  foct  signed  by  the  justice  purporting  to  sign 

/12 


148  Evidence, 

the  sama."  And  it  may  be  read  before  the  grand  jary,  fat  iba 
purpose  of  finding  the  bill,  as  well  as  before  the  petty  jury  at 
the  trial.     H.  y,  Clements y  SO  Law  .T.  193  m. 

The  statutes  relating  to  the  examination  of  witnesses  against 
a  prisoner  before  a  Justice  of  the  peace,  previously  in  force, 
(1  A-  2  Ph,  ^  M.  e,  13.  2^3  Ph.  ^  M.  c.  10,  and  7  Gto,  4, 
c.  64,)  contained  no  such  enactment  as  the  above ;  and  yet  it 
was  determined  in  many  cases,  and  well  recognized  as  a  rale 
of  the  common  law,  that  In  all  cases  of  examinations  of  'wit- 
nesses in  cases  of  felony  under  those  statutes,  in  the  presence 
of  the  accused,  and  where  he  had  the  opportunity  to  cross- 
examine  them,  the  deposition  of  a  witness  might  be  read 
against  the  accused  upon  his  trial,  if  the  witness  were  then 
dead,  2  JfaiDk.  c.  46,  s,  16.  R,  v.  Smith,  R.  j-  By.  389.  R, 
V.  Osborne,  8  Car.  $*  P.  113,  or  bedridden,  and  not  likely  to 
be  ever  able  to  attend  at  the  assizes,  R,  v.  Wilshaw,  Car.  ^ 
M.  145,  or  unable  to  travel,  2  Hawk.  c.  46,  s.  15,  or  had  be- 
come insane,  R.  v.  Marshall  et  al.,  Car.  ^  M.  147,  or  was 
kept  out  of  the  way  by  or  on  behalf  of  the  prisoner.  2  Hatch, 
c.  46,  *.  15.  R.y.  Gutteridges  et  al.,  Car.  ^  P,  471,  per 
Parhe,  B.  And  it  is  probable,  that  although  the  cases  of 
death  and  inability  to  travel  from  illness,  alone,  are  expressly 
stated  in  this  statute,  as  those  in  which  the  deposition  of  a 
witness  may  be  read  against  a  prisoner  on  his  trial,  it  may  be 
holden  that  such  depositions  may  also  be  read  in  evidence,  if 
the  witness  be  bedridden,  though  otherwise  not  in  ill  health, 
or  if  he  have  become  insane,  or  if  he  be  kept  out  of  the  way 
by  the  prisoner  or  by  some  person  on  his  behalf,  at  the  time 
of  the  trial. 

Where  an  objection  was  made  to  the  admission  of  a  depo- 
sition in  evidence  at  the  trial,  because  the  caption  of  it  stated 
no  offence  in  law,  it  merely  stating  that  the  prisoner  was 
charged  with  obtaining  money  and  other  valuable  security  for 
money  from  Mary  Rowe,  not  stating  by  false  pretences,  &c. : 
the  judges  held  that  there  was  nothing  in  the  objection ; 
it  was  not  necessary  that  thera  should  be  a  heading  or  caption 
to  the  deposition,  to  render  it  admissible  in  evidence,  it  was 
sufficient  that  it  appeared  to  relate  to  the  charge  on  which  the 
prisoner  was  tried.    R.  v.  Langbridge,  2  Car.  §f  K.  975. 

Deeds  and  other  private  toritten  instruments.']  Deeds, 
bud  all  other  instruments  of  a  private  nature,  must  be  proved 
ay  the  attesting  witness,  if  there  be  one ;  or  if  there  be  no 
attesting  witness,  then  by  proof  of  the  party's  handwriting. 
Gilb.  JSv.  99.  7  T.  R.  266.  Peake,  198.  But  where  a  deed 
or  other  writing  is  thirty  years  old,  it  proves  itself.  JBuL 
N,  P.  255.  OUb.  JSv.  94.  So,  if  the  attesting  witness  be 
dead,  or  have  become  insane  or  blind,  or  be  abr<Mui  out  of  the 
reach  of  the  process  of  the  couil,  or  if  after  a  bondftde,  serious. 
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diligmt  inquiry  he  cannot  be  fbund :  in  flioie  cuee  the 
inetmiiieot  may  be  proTed,  by  proving  the  witness's  hand- 
vritlxkg.    Arch.  PL  ^  Bo.  Civ.  Act.  421— 4S3. 

Tbe  handwriting  may  be  proved  by  any  person  who  has  seen 
the  party  write,  or  who  knows  his  handwriting  from  haying 
corresponded  with  him,  particularly  if  he  have  acted  upon  the 
letters  lie  received  from  him.  Arch.  PL  ^  Sv.  Civ.  Act. 
423,  4S4.  But  it  cannot  be  proved  by  comparing  it  with 
other  writing  of  the  party.    Id.  424. 

la  larceny  of  bills  of  exchange  or  other  valuable  securities 
leqoiring  a  stamp,  or  upon  an  indictment  for  obtaining  them 
by  &]se  pretences,  if  it  appear  in  evidence  that  the  bill  was 
•ot  duly  stamped,  the  defendant  will  be  acquitted ;  for  in  that 
case  it  is  not  a  valuable  security  within  stat.  7  &  8  G.  4,  c  29,  s.  5. 
Therefore  where  a  man  was  indicted  for  obtaining  an  order  for 
the  payment  of  21.,  by  false  pretences,  and  the  order  appeared 
to  be  an  uinstamped  cheque  upon  a  banker,  which  from  the 
iBaaner  in  which  it  was  drawn,  required  a  stamp,  the  Judges 
held  that  it  was  not  a  valuable  security  within  the  meaning  of 
the  Act.  S.  V.  Yates,  Ry.  jr  M.  170.  Perhaps  a  distinction  in 
this  respect  might  be  made  between  those  ixutruments,  which 
the  commissioners  of  land  revenue  may  order  to  be  stamped 
on  payment  fxt  a  penalty,  and  those  which  they  have  no  au- 
diority  to  stamp  after  execution.    But  this  point  has  not  as 
yet  been  decided.    In  forgery,  however,  it  is  immaterial  whe- 
ther the  Ibiged  instrument  be  stamped  or  not,  although  the 
Instrument,  if  genuine,  would  require  a  stamp.  R.  v.  Hawk*" 
Moood.    2  r.  R.  606. 


SECTION    III. 

Parol  Evidence. 

In  all  cases  where  a  fact  need  not  be  proved  by  a  record  or 
oertifleate,  or  by  deed  or  other  written  evidence  {see  ante, 
p.  136),  it  may  be  proved  by  the  parol  testimony  of  witnesses. 
I  shall  now  consider  the  doctrine  of  parol  testimony,  shortly, 
under  the  following  heads : 

1.  Who  may  be  Witnesses. 

2.  Number  of  Witnesses  required. 

3.  Witnesses,  how  compelled  to  attend. 

4.  Witnesses!*  Expenses. 

1.  Who  may  he  Witnesses. 

Quakers,  ^.]  Quakers  may  now  be  witnesses  in  criminal 
eases,  and  may  make  an  affirmation  instead  of  an  oatb ;  9  G.  4, 
tf.  32 ;  and  indeed  th^  may  now  make  an  affirmation  instead 
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of  an  otiih,  in  all  cum.  9  ^  4  W.  4,  e.  49.  Bo  mtj  IfofV- 
Ttens.  9  G,  4t,  c,  S2.  8  ^4  IT.  4,  c  49.  So  inay  that  daaa 
of  dissenten  called  Separatists.    9  jr  4  IF.  4,  c.  8S. 

The  form  of  the  affirmation  of  a  Quaker  or  M oimTiaa,  is 
thus :"  I,A,B.f  being  one  qftke  people ealUd  Quakers"  [or 
'*  one  ef  the  pereuaeien  of  the  people  called  Quahen/*  or 
"  one  of  the  United  Brethren  called  Moramane,"  [as  the  ease 
maybe],  "do  eoleonUy,  eincerely,  and  iruly  declare  and 
qffirm  that,"  Sec, 

The  afl)rmatioii  of  the  Separatists  is  thus:  "I,  A.  B,  do^ 
in  the  presence  of  Almighty  God,  solemnity  sincerely  and 
truly  ajffinn  and  declare  that  lam  a  member  ef  the reiigiom 
sect  called  Separatists,  and  that  the  taking  of  any  oath  ia 
contrary  to  my  religious  belirf,  as  fcell  as  essentially  opposed 
to  the  tenets  of  that  sect ;  and  I  do  also,  in  the  same  solemn 
manner,  qffinn  and  declare  that,"  ftc. 

Jews,  Turks,  ^c]  Jews  may  be  witnesses,  and  are  sworn 
upon  the  Old  Testament,  or  rather,  upon  the  flve  books  of 
Moses. 

Tnrks  and  Mahomedans  of  all  descriptions^  may  be  wit- 
nesses, and  are  sworn  npon  the  Koran. 

So,  Moon,  Gentooe,  Chinese,  and  in  fiict  ereiy  person  who 
believes  in  a  God,  and  in  a  future  state  of  rewards  and  punish- 
ments,  and  in  the  morel  obligation  of  the  oath  he  is  about  to 
take,  may  be  witnesses,  Bui,  N,  P,  S92.  Arch,  Pi.  ^  Bv, 
Civ,  Act,  440,  each  to  be  sworn  in  sodi  form  as  he  deems 
obligatory  upon  his  conscience.  But  a  person  who  has  no 
religious  belief,  which  he  deems  binding  on  bis  conscience  to 
spe^  the  truth  upon  oath,  cannot  lie  a  witness.  BtU*  N,  P. 
292. 

Infants."]  Infants  of  the  age  of  fourteen  may  be  witnesses ; 
and  under  that  age,  if  they  appear  to  haye  competent  discre- 
tion. S  Hale,  273.  Where  they  are  very  yonngi  it  is  nsoal 
for  the  judge  to  question  them  as  to  their  belief  in  Ood,  their 
belief  as  to  the  punishment  hereafter  for  swearing  fitely,  and 
the  like,  before  he  allows  them  to  be  sworn.  iSas  R,  v.  WU^ 
liame,  7  Car,  ^  P.  320. 

Deaf  and  dumb  persons,"]  Deaf  and  dumb  persons  may  be 
witnesses,  2  Batch,  c.  46,  s.  163,  if  any  person  can  be  found 
who  can  interpret  their  idgns  to  Uie  court  and  Jury  upon  oath^ 
R,  V.  Pollock,  MS,  1814.  R.  v.  Ruston,  1  Leach,  406,  or 
if  they  can  write  and  read  writing,  so  that  the  questions  and 
answers  may  be  conveyed  in  writing. 

Lunatics,]  Lunatics  may  be  witnesses  in  their  lucid  inter- 
vals; Com.  Big,  Testm.  A,  l;  idiots  or  insane  persons  can-« 
not.     Co.  Lit,  0  b.    And  when  a  lunatic  is  tendered  as  a  wit- 
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VBB8,  H  is  for  fli0  Jndgs  to  eacamine  and  aMotalii  whether  he 
is  ef  compctoBt  iiiiderstaiiding>  to  give  evideBoe,  and  ii  aware 
of  the  nature  and  obligatioD  of  an  oath  -,  if  satieftod  that  he  is, 
^e  jodge  ehoald  allow  him  to  be  sworn  and  examined.    R.  t. 


Jttdge  or  Juror.']  A  Jadge  may  be  a  wltnem.  And  it  is 
said  that  he  may  be  bo,  even  ahhoogh  he  is  the  jadge  to  try 
the  caose;  S  Hawk,  <».  46,  «.  83 ;  bat  this  at  present  neyer 
oeenrs  in  practice.  A  juror,  however,  may  be  a  witneis,  either 
for  oir  agidnst  the  prisoner,  and  most  be  sworn  as  such ;  Id. ; 
hut  ft  is  right  that  he  shonld  inform  the  court  of  ids  having 
cnideDflB  to  give  in  the  case,  before  he  is  sworn  as  a  Joror,  and 
hideed  to  decline  acting  as  a  jnror  in  Uie  case,  if  the  ooart  will 
pennit  him. 

FtmeemtOT.']  Hieproeeentor  in  criminal  eases  mi^  be,  and 
generally  is,  a  witness,  either  for  the  prosecution  or  for  the 
4flftnrtaiit ;  even  in  cases  of  forgery,  the  person  whose  name  is 
fotged  may  now  be  a  witness  to  sustain  the  prosecntion.  9  O. 
4,  e.  9S,  s.  2.  Then  were  some  cases  formerly,  in  which  the 
prosecvlor  was  not  allowed  to  be  a  witness,  on  accooat  of  the 
interest  be  bad  in  the  resnlt  of  the  prosecution  ;-^in  a  prose- 
cution for  forcible  entry  on  stat.  8  H.  6,  c.  0,  s.  3,  or  21  Jac.  1, 
e.  15,  he  was  not  allowed  to  be  a  witness,  for  he  was  entitled 
Co  restttntionifthe  defendant  should  be  convicted;  H.y.WU-- 
Uame,  9  JB.  ^  C,  649 ;  or  in  cases  where  the  punishment  was 
by  line  only,  and  the  prosecutor  was  to  have  the  whole  or  a 
part  of  it,  he  oonM  not  be  a  witness ;  see  B.  v.  BUtekmort, 
1  Bop.  96.  B.  T.  CWs,  Id.  217  ;— but  now,  interest  in  the 
•vent  of  the  prosecution,  no  longer  renders  a  witness  incom- 
petent, by  Stat.  6  fc  7  Viet,  c  86,  s.  1,  which  I  am  now  about 
to  notliDe  more  fully. 

Poroono  mtoreoiod  in  the  eoent.']  By  stat  6  A;  7  Vict, 
e.  86, 8. 1,  no  person,  ofibred  as  a  witness,  shall  be  excluded, 
by  reason  of  incapacity  from  interest,  from  g^lving  evidence, 
either  in  person  or  by  deposition  according  to  the  practice  of 
the  court,  on  the  trial  of  any  issue  joined,  or  of  any  matter  or 
questiOD  or  on  any  inquiry  arising  in  any  suit,  action,  or 
proceeding,  civil  or  criminal,  in  any  court,  or  before  any 
judge,  jury,  sheriff,  coroner,  magistrate, ,  officer  or  person 
havtog,  by  law  or  by  the  consent  of  the  parties,  authority 
to  hear,  receive,  and  examine  evidence  ;  but  that  every  person 
so  oflered  may  and  shall  be  admitted  to  give  evidence  on  oath, 
or  solemn  aflbmatloa  in  those  cases  wherein  affirmation  is  by 
hiw  ffeeeivable,  notwithstanding  that  such  persons  may  or  shall 
have  interest  in  the  matter  in  question,  or  in  the  event  of  the 
trial  of  any  issue,  matter,  question,  or  inquiry,  or  of  the  suit, 
action,  or  proceeding,  in  which  he  is  offered  as  a  witness.   This 
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Act  conUUned  eome  excq>tioiis,  namely , — ^parties  to  the  salty- 
action,  or  proceeding,  named  in  the  record, — leaaor  of  plaintiff 
in  ejectment, — tenant  of  the  premises  son^t  to  be  recorered 
in  ejectment, — the  landlord  or  other  person  in  whose  right  a 
defendant  in  replevin  makes  cognizance, — persons  in  whose 
immediate  and  individual  behalf  any  action  is  brought  or  de- 
fended, either  wholly  or  in  pai-t, — and  the  husband  or  wife  of 
any  snch  person ;— -all  which  exceptions,  however,  have  re- 
cently been  repealed  by  stat.  14  &  15  Vict.  c.  09,  s.  1. 

By  Stat  14  U  15  Vict.  c.  99,  s.  2,  also,  parties  to  salts, 
actions,  or  other  proceedings  in  courts  <if  justice,  are  made 
competent  witnesses,  and  compellable  to  give  evidence  fiir  or 
against  each  other.  But,  by  sect.  8,  nothing  herein  contained 
shall  render  any  person,  who,  in  any  criminal  proceeding  is 
charg^  with  the  commission  of  any  indictable  offence,  or  any 
offence  punisiiable  on  summary  conviction,  competent  or 
compellable  to  give  evidence  for  or  against  himself  or  herself, 
— or  shall  render  any  person  compelUble  to  answer  any  quea-^ 
tion  tending  to  criminate  himself  or  herself,— or  shall  in  any 
criminal  proceeding  render  any  husband  competent  or  com- 
pelUble  to  give  evidence  for  or  agsinst  his  wife,  or  any  wife 
competent  or  compellable  to  give  evidence  for  or  against  her 
husband.     Vide  infrao 

Inhabitants.']  The  rated  inhabitants  of  parishes  were  in 
many  instances  holden  to  be  incompetent  as  witnesses  for  their 
parish,  in  any  proceedings  by  or  against  it,  on  the  ground 
of  interest.  But  by  stat.  54  6.  3,  c.  170,  s.  9,  they  were  ren- 
dered competent  in  all  matters  relating  to  rates,  orders  of 
removal,  settlements,  and  bastards ;  and  by  stat.  1  Ann,  stat.  1^ 
c.  18,  8.  13,  the  inhabitants  of  a  county,  riding,  or  division^ 
were  rendered  competent,  in  prosecutions  for  the  non-repair 
of  bridges,  and  the  roads  at  the  ends  of  them ;  and  by  stat.  87 , 
G.  3,  c.  29,  s.  1,  the  inhabitants  of  a  parish,  township,  or 
place  were  rendered  competent  witnesses  to  prove  any  ofitaoe 
to  have  been  committed  within  their  parish,  &c.,  where  the 
penalty  was  applicable  to  the  poor  of  such  parish,  or  other- 
wise in  aid  or  exoneration  of  such  parish,  &c.  But  the  stat. 
6  &  7  Vict.  c.  85,  already  mentioned  (mpra)  has  the  efiect  of 
rendering  inhabitants  competent  witnesses  in  all  cases  for  their 
parish.  Sec,,  although  by  stat.  14  &  15  Vict  c.  99,  s.  3  {supra)^ 
or  at  least  by  the  equity  of  that  statute,  not  competent  or  com- 
pellable to  give  evidence  against  it,  where  die  inhabitants 
generally  are  indicted. 

Husband  and  wife.']  A  wife  cannot  be  examined  as  a  wit- 
ness for  or  against  her  husband,  or  a  husband  as  a  witness  for 
or  against  his  wife,  Oilb,  Bv,  133, 134.  Bae.  Abr,  Bvidenee, 
A.  1.    2  Hawk,  c.  46,  s.  70,  71.    See  R,  v.  Sills  et  al.,  I 
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Car,  %'  K,  4d4,  except  in  the  case  of  «  penonal  iqjiiry  corn- 
mitted  by  one  upon  the  other,  in  which  case  (from  necessity) 
the  one  may  be  a  witness  against  the  other.  R,  y.  Azyre,  1 
Sir.  633.  2  Hawk,  e,  46,  s.  77.  Lord  Avdley's  etue,  1  St. 
TV.  388.  And  this  exception  is  not  afiteted  by  the  general 
expression  in  the  3nl  section  of  stat.  14  &  15  Vict.  c.  99, 
above-mentioned,  namely,  that  notliing  in  that  section  shall 
render  a  husband  competent  or  compellable  to  give  evidence 
against  bia  wife,  or  a  wife  against  her  husband, — as  that  sec- 
tion merely  has  relation  to  the  other  proyisions  of  the  same 
Act.  But  in  no  other  cases  of  relationship  are  the  parties  in- 
eompetent  to  giye  evidence  for  or  against  each  other :  a 
fether  may  be  a  witness  for  or  against  his  son,  a  son  for 
or  against  his  fiither,  a  brother  for  or  against  his  brother. 
2  HaUy  276. 

AttomejfJ]  An  attorney  cannot  disclose  any  confidential 
communication  made  to  him,  as  attorney,  by  his  client, 
Gilb.  Eo.  136.  Arch.  PI,  j-  Ev.  Civ.  Act.  474.  1  Arch.  Pr.  75. 
Hawk.  e.  46f  9S.  84 — 86,  whether  made  with  reference  to 
any  suit  then  depending  or  in  contemplation,  or  not.  Doe  v. 
Harris^  6  Car.  ^  P.  592.  And  this  is  the  privilege,  not  of 
the  attorney,  but  of  the  client,  and  the  court  will  not  permit 
him  to  make  the  disclosure.  4  J*.  R.  753.  The  same  rule 
applies  to  barristers ;  but  not  to  medical  men,  or  other 
persons.  Per  BulUr,  J.  4  T.  R.  760.  2  Hawk.  c.  46,  a. 
92.  An  attorney  also  cannot  be  compelled  to  produce  the 
deeds  or  documents  of  his  client;  see  Bate  v.  Kineey,  1  Cr. 
M.  ^  R,  38.  Davies  v.  Waters,  1  Vowl.  iV.  C.  651, 11  Law 
J.  214  ex,  R,  T.  Hankins,  2  Car.  ^  X.  823 ;  but  he  may  be 
subpoenaed  to  produce  them,  and  if  he  refuse  to  do  so, 
secondary  evidence  may  be  given  of  their  contents.  Coatee 
etal.  V.  Birch,  2  Q.  B.  252.  If  however  he  be  the  attesting 
^tneas  to  a  deed  of  his  client,  his  privilege  does  not  exempt 
him  from  proving  its  execution.  Doe  d,  Avery  v.  Roe,  6 
Bowl.  518.    2  Hawk.  e.  46,  ee.  87,  89. 

One  of  two  defendante.']  If  one  of  two  defendants  plead 
S^ilty,  and  the  other  bo  tried,  the  defendant  who  pleaded 
foilty,  before  sentence  is  passed  upon  him,  may  be  a  witness 
wr  his  companion,  R.  v.  George  et  al.,  Car.  §•  Af.  Ill,  or 
against  him,  R,  y.  Hmks  et  al.,  2  Car.  ^  K.  462.  1  Den. 
C.  C.  84.  And  now,  by  stat.  6  &  7  Vict.  c.  85,  s.  1,  he  may 
^  a  witness,  although  judgment  have  been  pronounced  upon 
^^^  Vide  infra.  Also,  upon  an  indictment  against  two  or 
^ore,  the  prosecutor  may  apply  to  have  one  of  the  defendants 
acquitted,  in  order  to  make  him  a  witness  for  the  prosecution ; 
^^  the  other  defendants  cannot  object  to  it ;  R.  v.  Rowland 
<*  «^,  Ry.  ^  Af.,  N.  P.  C.  401 ;  or,  if  on  the  trial  there  be 
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no  eyidence  against  him,  he  may  be  acquitted^  and  giT«  ewi-^ 
dence  for  the  others.    8  Hawk.  c.  46,  s.  98. 

Accomplice,^  An  accomplice  may  gire  eridence  against 
those  jointly  guilty  with  him.  2  Hawk.  c.  46,  as.  94,  05. 
Vide  supra.  But  although  in  point  of  law  they  may  be  found 
guilty  on  his  testimony  alone,  2  Hatch,  c.  46,  #.  96.  If.  ▼• 
Janes,^  Camp.  132, 131.  R.  v.  Hastings,  7  Car.  ^  P.  152, 
yet  in  practice  it  is  not  usual  to  convict,  on  the  testimony  of 
an  accomplice,  or  of  the  wife  of  an  accomplice,  R.  t.  Aeal  et 
al.y  7  Car.  j-  P.  108,  unless  his  or  her  story  be  confirmed  in 
some  material  part,  by  the  testimony  of  other  a^edihle  witnesses. 
See  R.  V.  Bernard  et  al.,  1  Car.  §•  P.  88.  2  Hawk.  c.  48, 
9.  96.  And  this  confirmatory  testimony  must  not  merely 
relate  to  the  manner  in  which  the  offence  was  committed,  for 
that  pi-oves  only  that  the  accomplice  was  present  at  the  com- 
mission of  it ;  R.y.  WUkes,  7  Car.  ^  P.  272.  JR.  v.  Webb, 
6  Id.  596.  R.  V.  Farler,  8  Id.  106.  R.  t.  Dyke,  8  Id.  261 ; 
but  it  must  be  as  to  some  facts  or  circumstances,  which  tend 
to  connect  the  accused  with  the  offence,  or  to  connect  the 
accused  and  the  accomplice  together.  R.  v.  Addis,  6  Car. 
Sf  P.  388.  And  where  A.  was  indicted  as  principal,  and  B.  as 
i-eceiver,  and  A.  pleaded  guilty,  and  an  accomplice  was  called 
to  give  evidence  against  B.,  it  was  holden  that  evidence  con- 
firming some  part  of  the  accomplice's  story  as  to  A.,  was  no 
confirmation  of  his  evidence  as  it  affected  B.  R.  v.  Moores 
et  al.,  7  Car.  ^  P.  270.  But  where  two  are  on  their  trial  as 
principals,  and  an  accomplice  is  admitted  to  give  evidence 
against  them,  and  his  evidence  is  confirmed  as  to  one  of  them, 
but  not  as  to  the  other,  this  will  warrant  the  juiy  in  finding 
both  defendants  guilty.  R.  v.  Datcher  et  al.,  S  Stark.  34. 
If  however  two  or  more  accomplices  be  examined,  the  evidence 
of  one  is  not  deemed  confirmed  by  that  of  the  other,  but  the 
evidence  of  both  ]*equires  to  be  confirmed  by  other  testimony. 
R.  V.  Aoakes,  6  Car.  Sf  P.  326.  However,  since  the  passing 
of  Stat.  6  &  7  Vict.  c.  85,  which  shall  be  presently  mentioned, 
where  the  unconfirmed  testimony  of  an  accomplice  is  the  only 
evidence  against  a  prisoner,  tlie  judge  will  not  witlidraw  the 
case  on  that  account  irom  the  conttideration  of  the  jury ;  he 
will  leave  it  to  them,  however,  with  a  recommendation  not  to 
act  uiM)n  it.  R.  v.  Skiller,  9  Sfiaw*s  J.  P.  314.  It  may 
sometimes  also  be  a  question  whether  the  witness  was  in  fact 
an  accomplice  of  the  defendant,  so  as  to  require  confirmation; 
it  has  been  holden,  for  instance,  that  a  person  employed  by 
government,  to  mix  with  conspirators,  and  detect  their  designs , 
is  not  an  accomplice,  and  does  not  require  to  have  his  testi- 
mony confirmed.  R,  v.  Mullens,  12  Shawns  J.  P.  776,  and 
see  R.  V.  Datoling,  Id.  678. 
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^eramu  eomneted.']  By  rtat.  6  &  7  Vict.  c.  85,  a.  I,  no 

fonon  ofibrad  as  a  wltnaw  shall  be  excludbdy  by  reaaoa  of 

inoipcMdty  firom  crime,  from  giving  evidence,  either  in  person 

or  by  ciepofiition,  acooniing  to  the  praetice  of  the  court,  on  the 

trial  of  any  isBne  joined,  or  of  any  matter  or  question  or  on 

any  inquiry  arising  iu  any  Buit,  action,  or  proceeding,  civil  or 

criminaJ,  in  any  court,  or  before  any  judge,  jury,  sheriff*, 

coroner,  magistrate,  officer,  or  person  having  by  law,  or  by  the 

consent  of  parties,  authority  to  hear,  receive,  and  examine 

evidence ;  but  that  every  person  so  offered,  may  and  shall  be 

admitted  to  give  evidence  on  oath,  or  solemn  affirmation  in 

those  casee  where  an  affirmation  is  receivable,  notwithstanding 

that  such  person  may  have  been  previously  convicted  of  any 

crime  or  o&nce.    This  Act  contained  a  provi^o^  that  it  should 

not  extend  to  render  competent  any  party  to  any  suit,  action, 

or  proceeding,  individually  named  in  the  record;   but  that 

proviso  is  repealed  by  stat.  14  &  15  Vict.  c.  99,  s.  1 ;  so  that 

now  a  party  convicted,  may  be  a  witness  against  those  with 

whom  he  is  jointly  indicted,  see  H.  v.  Hinks,  antoj  p.  153,  as 

well  as  in  other  cases ;  hi;i  conviction  merely  affects  his  credit. 

JSxamination  an  the  voire  dire.']  In  order  to  ascertain 
whether  a  witness  is  competent  or  not,  the  counsel  for  the 
opposite  party  is  entitled  to  examine  him  upon  the  subject, 
before  he  is  examined  in  chief.  This  is  termed  an  examination 
on  the  write  dire  {veritatem  dieere).  But  if  the  incompe- 
tency appear  at  any  period  during  the  trial,  the  judge  will 
give  the  party  the  bcmeflt  of  it,  by  striking  out  the  evidence 
of  the  witness.  It  is  a  general  rule,  that  where  the  incompe- 
tancy  of  a  witness  is  impeaehed  upon  the  voire  dire^  it  may  be 
netand  upon  his  eross-examination  by  the  party  calling  him, 
without  producing  or  proving  any  written  document  for  that 
pnrpoee ;  but  if  the  competency  be  impeached  by  other  evi- 
dence, that  evideDee  must  be  met  and  answered  by  documen- 
tary or  other  evidence,  as  in  other  cases.  Per  Lord  Kenyan  y 
C.J.J  Botham  v.  Swingler,  1  Esp.  164,  and  see  Id.  102. 
See  1  Arch.  N.  P.  33,  34. 

d.  Number  qf  Witnesses  requtrecU 

In  treason  and  misprision  of  treason,  the  offence  must  be 
proved  by  two  witnesses,  either  both  to  the  same  overt  act^  or 
one  witness  to  one  overt  act  and  another  to  another  overt  act  of 
the  same  treason ;  7  &  8  W.  3,  c.  3,  ss.  2,  3 ;  except  where  an 
attempt  to  injure  the  person  of  the  Queen  is  laid  as  an  overt 
act,  in  which  case  one  witness  is  sufficient,  for  by  stat.  5  &  6 
Vict.  c.  51,  s.  1,  the  trial  in  such  a  case  must  be  in  the  same 
manner  as  in  murder. 

In  peijury,  there  must  be  two  witnesses  to  the  same  assign- 
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ment.    8  Hawk,  e.  46,  #.  10.    Bnt  the  taking  of  the  octfa, 
and  the  Acts  deposed  to,  may  he  proved  by  one  witness.   Id, 
In  all  other  cases,  there  is  no  certain  nomber  of  witnesna 
required.    3  Hawk,  e.  46,  s.  3.    Id.  e.  85,  #.  139. 

3.  WUnesMi  haw  compelled  to  attend. 

We  have  seen  (ante,  p.  47),  that  the  witnesses  ihr  the  pro- 
secution, who  attend  before  the  magistrate  at  the  time  the 
prisoner  is  committed,  are  bound  over  by  recognizance  to 
prosecute,  or  to  prosecute  and  give  evidence,  or  to  give  evi- 
dence, as  the  case  may  bo ;  and  for  non-attendance,  their  re- 
cognizance may  be  estreatod.  All  other  witnesses,  on  the  one 
side  and  the  other,  may  be  compelled,  if  necessary,  to  attend, 
by  suhpoena  issued  from  the  crown  office,  or  issued  by  the 
clerk  of  assize  or  clerk  of  the  peace :  if  it  issue  from  the 
crown  office,  the  court  of  Queen's  Bench  may  punish  the  party 
by  attachment,  for  non-attendance.  If  the  ^tness  be  in  cus- 
tody on  civil  process,  he  can  only  be  brought  up  by  writ  of 
habeae  corput.  See  as  to  the  mode  of  suing  out  this  latter 
writ.  Arch.  Pr.  Cr.  Off.  348. 

4.  Witneeeet*  Expeneet. 

In  a  criminal  case,  a  witness  cannot  refuse  to  give  his  tes- 
timony, until  his  expenses  have  been  paid  to  him,  even  al- 
though subpoDuaed  on  the  part  of  the  defendant ;  R.  ▼.  Jamee 
et  al.y  I  Car.  ^  P.  322 ;  and  the  indictment  having  been 
removed  by  certiorari^  and  the  trial  being  of  course  in  the 
nisi  prius^court  at  the  assizes,  makes  no  di&rence.  Id.  But 
at  the  assizes  or  sessions,  if  the  court  upon  application  grant 
the  prosecutor  his  expenses,  this  includes  the  expenses  of  the 
witnesses  who  have  attended,  either  upon  recognizance  or 
eubpoena,  and  the  amount  is  immediately  handed  over  to  them. 


Chaptbr  V. 

The  Trials  jt?. 

The  matters  I  have  to  discuss  in  this  chapter,  I  propose  to 
arrange  under  the  following  heads : 

Section  I.  The  Jurore. 

2.  The  Trial. 

3.  The  Verdict. 

4.  The  Judgment. 

5.  Appeal  to  the  Criminal  Appeal  Court. 

6.  Writ  qf  Error. 

7.  Execution. 
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BBCTIOK    I. 

The  Jurors, 

Qual^caHon.']  Eyery  man,  between  the  agea  of  twenty-one 
and  aizty,  residing  in  any  coonty  in  England,  who  ahall  have 
in  his  own  name  or  in  tmst  for  him ,  within  the  same  county^ 
10/.  by  the  year  aboTe  repriaee  in  lands  or  tenements,  whether 
of  freehold,  copyhold,  or  customary  tenure,  or  of  ancient  de-* 
mesne,  or  in  rents  issuing  out  of  any  such  lands  or  tenements, 
or  in  snch  lands,  tenements,  and  rents  taken  together,  in  toe 
ample,  fee  tail,  or  for  the  life  of  himself  or  some  other  person ; 
— or  who  shall  have  within  the  same  county  20/.  above  reprises 
in  lands  or  tenements,  held  by  lease  for  an  absolute  term  of 
twenty-one  years  or  more,  or  for  any  term  of  years  determi- 
nable on  any  life  or  lives ; — or  who,  bdng  a  householder,  shall 
be  rated  or  assessed  to  the  poor  rate,  in  Middlesex,  on  a  value 
not  less  than  SO/.,  or  in  any  other  county  on  a  value  not  less 
tiian  20/.  ;^-or  who  shall  occupy  a  house  containing  not  less 
tiian  fifteen  vrindows :— shall  be  qualified  and  liable  to  serve 
on  joriee  for  the  trial  of  all  issues  joined  in  any  of  the 
Qneen's  courts  of  record  at  Westminster,  and  in  the  superior 
courts,  both  civil  and  criminal,  of  the  three  counties  palatine, ' 
and  in  all  courts  of  assize,  nisi  prius,  oyer  and  terminer  and 
gaol  delivery,  such  issues  being  respectively  triable  in  the 
county  in  which  every  man  so  qualified  respectively  shall 
reside,  and  shall  also  be  qualified  and  liable  to  serve  on  grand 
juries  in  courts  of  sessions  of  the  peace,  and  on  petty  juries  for 
the  trial  of  all  issues  joined  in  such  courts  of  sessions  of  the 
peace,  and  triable  in  the  county,  riding,  or  division,  in  which 
every  man  so  qualified  respectively  shall  i*eside.  6  O.  4,  c.  50, 
4.  1.  In  Wales,  the  qualification  is  three-fifths  of  the  quali- 
fications above-mentioned.  Id, 

In  all  corporations  within  the  Municipal  Corporation  Act, 
to  which  a  separate  quarter  sessions  is  or  shall  be  granted, 
every  burgess  is  qualified  and  liable  to  serve  on  grand  juries  in 
such  borough,  and  also  upon  juries  for  the  trial  of  all  issues 
joined  in  any  court  of  quarter  sessions  of  the  peace  triable 
witliin  the  borough,  of  which  such  person  shall  be  a  burgess. 
5^6  TT.  4,0.76,  4.  ISl. 

If  persons  serve  on  a  jury,  who  are  not  qualified,  it  is  only 
matter  of  challenge,  and  must  be  objected  to,  if  at  ail,  by  way 
of  challenge.  Semb.  See  H.  v.  Sutton  et  a/.,  ^  B.  ^  C,  417. 
B.  V.  Sullivan  et  a/.,  8  Ad.  ^  El,  831. 

Bxemptians.']  Peers  are  exempt  from  serving  on  juries;  so 
are  the  judges  of  the  courts  of  record  at  Westminster ;  clergy- 
men in  holy  orders;  priests  of  the  Roman  Catholic  fkith,  who 
have  taken  and  subscribed  the  oaths  and  declarations  required 
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by  law;  persons  who  tew^  or  piMeb  in  a  eoogngation  of 
proteetint  diasenten,  whose  place  of  meeting  is  registered,  and 
who  follow  no  secular  oceapation,  except  that  of  schoolmaster, 
producing  a  certificate  of  some  justice  of  the  peace  of  their 
having  ti^ken  the  oaths  and  subscribed  the  declaratioo  required 
by  law ;  setjeants  and  barristers-  at-law  actually  practising ; 
members  of  the  society  of  doctors  of  law,  and  advocates  of  the 
ciTil  law  actually  practising ;  attomies,  solieitorSy  and  proctor* 
actually  practising,  and  kATing  duly  taken  out  their  annual 
certificates;  officers  of  the  courts  of  law  and  equity,  and 
the  ecclesiastical  and  admiralty  courts ;  coroners,  gaolers 
and  keepers  of  houses  of  correction ;  members  and  iiceneiates 
of  the  royal  college  of  physicians,  actually  practising ;  surgeons, 
being  members  of  the  royal  cc^Iege  of  surgeons,  in  London, 
Dublin,  or  Edinburgh,  and  actually  practising;  apothecariea, 
oertificated  by  the  Apothecaries'  Company,  and  actually  prac- 
tising ;  officers  of  the  navy  or  army  on  full  pay ;  pilots  licensed 
by  the  Trinity  House,  at  Deptford,  Hull,  or  Newoastle-upon- 
T^ne,  and  masters  in  the  buoy  or  lifi^t  senrice  of  these  eor^ 
poraiions,  and  pilots  licensed  by  the  lord  warden  of  the  cinque 
ports,  or  by  statute  or  charter  in  any  other  port ;  household 
servants  of  Her  M  lyesty ;  officers  of  customs  or  excise,  dieriff's 
officers,  high  constables  and  parish  clerks.  6  Q,  4,  e.  50,  $.  2. 
And  «M  5  ^  6  TT.  4,  c.  76, «.  121.  The  hihabitants  of  the 
dty  and  liberty  of  Wet^tminster  also,  are  exempt  irom  serving 
on  Juries  at  the  sessions  of  the  peace  for  the  county  of  Middle- 
sex.   G  Q.  4,  c.  60,  9.  49. 

Aliens  are  not  qualified  to  be  jurors,  except  upon  juries  d$ 
mBdietate  Hngum;  6  Q.  4,  e.  50,  «.  3 ;  but  this  is  mere  mat> 
ter  of  challenge.  JR.  v.  SMtton  et  aL,  8  B.  ^  C.  417.  Also 
persons  attainted  of  treason  or  felony,  or  convicted  of  any 
crime  which  is  infiimous,  unless  they  have  obtained  a  free 
pardon,  or  persons  under  outlawry  or  excommunication,  shall 
not  be  qualified  to  serve  on  jmies.    6  G.  4,  c,  50,  s.  3. 

No  justice  of  the  peace  shall  be  summoned  or  impanelled 
as  a  juror,  to  serve  at  the  sessions  of  the  peace  for  the  juris- 
diction of  which  he  is  a  justice.    6  O.  4,  c.  60, «.  48. 

Besides  the  exemptions  above-mentioned,  every  member  of 
the  council  of  any  borough,  every  justice  assigned  to  keep  the 
peace  therein,  and  the  treasurer  and  town-clerk  thereof,  shall 
be  exempt  and  disqualified  from  serving  on  any  jury  within 
the  borough,  and  shall  be  exempt  from  serving  on  any  other 
jury  within  the  county  in  which  such  borough  is  situate ;  and 
all  burgesses  of  a  borough,  for  which  a  separate  court  of 
quarter  sessions  shall  be  holden,  shall  be  exempt  from  serving 
on  juries  for  the  trial  of  issues  at  the  sessions  of  the  county. 
6  $•  6  VT.  4,  c.  76,  9.  3S. 

Formerly  Quakera  and  Moravians  could  not  serve  on  juries, 
fbr  th^  oottld  not  be  sworn ;  see  i2.  v.  Clumnen9f  B^m  ^ 
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Jf.  374  ;  bat  as  tbey  may  now  make  an  afflrmation  insteiul  of 
8D  oath  (m9  antSf  p.  149),  they  may  be  jnron  in  both  dvil  and 
eriminal  cases.  So  may  memben  of  the  sect  called  Sepantiate. 
A  nU,  p.  1  fiO.    See  the  farm  of  the  qffirmationj  antBy  p.  1 60. 

Jury  de  medietate  lingtue.']  On  the  prayer  of  every  alien, 
indicted  or  impeached  of  any  felony  or  misdemeanor,  the 
Bberiff  or  other  proper  minister  shall,  by  command  of  the 
court,  retaru  for  one  half  of  the  jnry,  a  competent  number  of 
aUens,  If  ao  many  be  in  the  town  or  place  where  the  trial  is 
liad,  and  if  not,  then  so  many  aliens  as  shall  be  found  in  the 
same  town  or  place,  if  any ;  and  no  such  alien  jurors  shall  be 
challenged  for  want  of  freehold  or  other  qualification,  although 
they  may  for  any  other  cause.  6  G.  4,  e.  50,  e.  47.  Where 
an  alien  woman,  married  to  a  British  subject,  was,  with  her 
husband,  indicted  for  murder,  it  was  holden  by  the  judges  of 
the  appall  court,  that  she  was  not  entitled  to  hare  a  jury  de 
medietate  lingiue;  for  by  stat.  7  &  8  Vict,  c  66,  s.  16,  any 
woman  manied  to  a  natural-bom  subject  or  penwn  natura^ 
Used,  shall  be  deemed  and  taken  to  be  herself  naturalized, 
and  have  all  the  rights  and  privileges  of  a  natural-bom  subject. 
R.  ▼.  Maria  Manning ,  19  Law  J,,  Itn,    2  Car.  ^  K.  887. 

Haw  returned,  eummonedy  ^.,  in  cauntiee,']  In  the  first 
week  in  July  in  every  year,  the  clerk  of  the  peace  in  every 
county  shall  issue  his  warrant  to  the  high  constables,  com- 
manding them  to  issue  their  precepts  to  the  churchwardens  and 
oveneers  of  the  poor  of  the  several  parishes  within  their  re- 
spective constablewicks,  requiring  them  to  return  a  list  of  ail 
men  redding  within  their  parishes,  &c.,  qualified  and  liable 
to  serve  on  juries.  6  O.  4,  c.  50,  a,  4.  The  high  constables 
make  out  their  precepts  accordingly ;  Id,  e,  6 ;  and  the  church- 
wardens and  overseers  make  out  tbdr  lists ;  Id.  «•  8 ;  and  fix 
a  copy  on  the  church  door  on  the  three  first  Sundays  in  Sep- 
tember ;  Id,  3. 9 ;  and  at  a  special  petty  sessions,  to  be  holden 
in  the  last  ^*eek  in  September,  these  lists  shall  be  produced, 
and  the  justices  may  then  strike  out  the  names  of  any  persona 
not  qualified,  or  not  able  to  serve  by  reason  of  any  infirmity, 
or  insert  those  omitted ;  and  the  lists  so  revised  shall  then  be 
delivered  to  the  high  constable,  who  shall  deliver  them  to  the 
court  of  quarter  sessions  at  the  next  session.  Id,  e.  10.  The 
lists  are  then  copied  into  **  The  jurors'  book"  by  the  clerk  of 
the  peace,  and  the  book  delivered  by  him  to  the  sheriff,  to  be 
used  from  the  1st  of  January,  for  one  year.    Id,  e,  12. 

Before  each  assizes  or  sessions,  a  precept  issues  to  the 
sheriff,  requiring  him  to  return  a  competent  number  of  jurors; 
Id,  8.  13  ',  and  the  sheriff  shall  thereupon  return  the  names 
of  men  contained  in  the  jurors'  book,  and  no  others.  Id, »,  14. 
For  the  assizes,  the  judges  appointed  may  order  the  sheriff  to 
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return  any  number  not  exceeding  144,  to  serre  huBflcriminately 
on  the  civil  and  criminal  ades,  and  to  divide  them  into  two 
aetB,  one  to  serve  at  the  beginidng  of  the  aaaizeB,  the  othef  ioit 
the  remaining  time.  Id,  s.  23.  And  the  jurors  shall  be  sum- 
moned ten  days  at  least  before  the  day  they  are  required  to 
attend.  Id.  s.  25«  In  cases  of  treason  or  misprision  of  treason, 
a  list  of  the  jurors  returned,  mentioning  their  names,  profes- 
sions, and  places  of  abode,  shall  be  delivered  to  the  prisoner 
at  the  same  time  with  the  copy  of  the  indictment.  Id.  «.  21. 

By  sect.  20,  the  court  of  King's  Bench,  and  all  courts  of 
oyer  and  terminer  and  gaol  delivery,  the  superior  criminal 
courts  of  the  three  countiee  palatine,  and  courts  of  sessions  of 
the  peace,  shall  respectively  have  and  exercise  the  same  power 
and  authority  as  they  have  heretofore  had  and  exercised,  in 
issuing  any  writ  or  precept,  or  in  making  any  award  or  order, 
orally  or  otherwise,  for  the  return  of  a  jury  for  the  trial  of  any 
issue  before  any  such  courts  respectively,  and  for  the  amend- 
ing or  enlarging  the  panel  of  jurors  returned  for  the  trial  of 
any  such  issue ;  and  the  return  to  every  such  writ,  precept, 
award,  or  order,  shall  be  made  in  the  manner  heretofore  used 
and  accustomed  in  such  courts  respectively,  save  and  except 
that  the  jurors  shall  bo  returned  fix>m  the  body  of  the  county, 
and  not  from  any  particular  hundred,  &c.,  and  that  they  be 
qualified  according  to  this  Act.  This  seems  to  recognize  the 
right  of  a  court  of  quarter  sessions,  amongst  others,  to  order 
the  sheriff  to  return  a  jury  immediately,  as  well  in  misde- 
meanors as  felonies,  which  seems  formerly  to  have  been  doubtdd. 
See  2  Hawk,  c,  4,  m.  I,  4.    2  Hale,  261,  262. 

The  sheriff  shell  register  in  the  jurors'  book  the  names  of 
such  petty  jurors  as  shiedl  have  served  at  the  assixes,  and  give 
them  certificates  of  their  service;  6  G.  4,  e.  50,  s,  40;  and  the 
clerk  of  the  peace  shall  send  him  a  list  of  those  who  have  served 
at  sessions,  which  he  shall  likewise  register ;  ItL  $.  4il ;  and 
no  man,  having  such  certificate,  shall  afterwards  be  sum- 
moned to  serve  at  the  assizes,  for  one  year  in  Wales,  or  the 
countiee  of  Hereford,  Cambridge,  Huntingdon,  or  RuUand, — 
for  four  years  in  Yorkshire, — and  for  two  years  in  any  other 
county  ;^or  to  serve  at  the  sessions,  within  one  year  in  Wales, 
or  the  counties  of  Hereford,  Cambridge,  Huntingdon,  or  Rut- 
land,—or  within  two  years  in  any  other  county.    Id.  s.  42. 

Jurors  in  boroughs.']  In  boroughs  within  the  Municipal 
Corporation  Act,  5  &  6  W.  4,  c.  76,  to  which  separate  quarter 
sessions  have  been  or  shall  be  given,  seven  days  at  the  least 
before  the  holding  of  every  quarter  sessions,  the  clerk  of  thn 
peace  shall  cause  to  be  summoned  a  sufiicient  number  of  per- 
sons, being  qualified  and  liable  as  before  mentioned  {ante, 
p.  157),  to  serve  as  grand  jurors  at  every  such  sessions,  and 
shall  also  cause  to  be  summoned  not  less  than  thirty-six  nor 
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more  than  sixty  peraons  so  qualified  and  liable  to  serve  as 
JBTon  at  every  sach  sessions.  5^6  W,4,e.  76.  s.  121.  The 
elcrlbof  the  peace  shall  malce  out  a  list  of  the  grand  jurors, 
and  a  panel  of  the  petty  jurors,  containing  their  names,  places 
of  abode,  and  descriptions.    Id. 

Grand  Jury  called,  stDom,  and  chargedJ]  The  clerk  of 
airaigns  at  the  assizes,  or  the  clerk  of  the  peace  at  the  sessions, 
calls  oyer  the  names  of  the  grand  jurors.  This  is  the  first 
business  done  at  the  sitting  of  the  court.  As  each  juror 
answers,  he  goes  into  the  jury  box.  The  number  must  be  at 
least  twelve,  see  2  Hale,  161,  and  must  not  exceed  twenty- 
three.  2  Burr,  1088.  They  are  sworn  in  this  form ;  and 
first  the  foreman,  thus : — ''  You,  <u  foreman  of  this  inquett, 
shall  diligently  inquire  and  true  presentment  make  qf  all 
such  matters  and  things  as  shaU  be  given  you  in  charge. 
The  Queen's  counsel,  your  fdlows*  and  your  ovm,  you  shall 
keep  secret.  You  shall  present  no  man  for  envy,  hatred,  or 
malice ;  neither  shall  you  leave  any  man  unpresented  for 
fear,  favour,  or  qffection,  or  hope  of  reward ;  hut  you  shall 
present  all  things  truly,  as  they  come  to  your  JmowUdge^ 
according  to  the  best  qf  your  understanding:  So  help  you 
God."  The  remaining  jurors  are  then  sworn  thus :  '*  The 
same  oath  which  your  foreman  has  taken  upon  his  part,  you 
and  every  of  you  shall  well  and  truly  observe  and  keep  on 
your  parts :  So  help  you  God." 

The  usual  proclsLination  against  vice  and  pro&neness  is 
then  made.  Then  proclamation  is  made  for  silence,  whilst  the 
charge  is  delivered  to  the  grand  jury. 

The  judge  at  the  assizes,  or  the  chairman  at  the  quarter 
WBsions,  then  charges  the  grand  jury.  After  which  the  grand 
jury  retire  to  their  room,  to  consider  such  bills  of  indictment 
as  may  be  brought  before  them ;  and  from  time  to  time  return 
them  into  court,  as  has  been  already  mentioned,  an^«,  pp.  08,99. 

The  prisoners  against  whom  bills  are  found,  are  then  ar- 
nigned,  and  plead,  as  mentioned  ante,  p.  108 ;  and  their  cases 
ue  then  ready  for  trial. 

Petty  jury  called  and  sujom.']  The  petty  jurors  are  called, 
uid  the  first  twelve  who  answer  to  their  names  usually  go  into 
the  jury  box.  On  the  first  day  of  the  assizes  or  sessions,  the 
whole  list  of  jurors  is  usually  called  over,  as  soon  as  the  grand 
jury  are  charged  and  have  retired.  And  by  stat.  6  0. 4,  c.  50, 
B'  38,  if  any  man  summoned  to  attend  upon  a  jury,  shall  not 
attend  in  pursuance  of  such  summons, — or  being  thrice  called 
shall  not  answer  to  his  name, — or  if  be  be  present  but  do  not 
appear,->or  if  after  appearing  he  wilfully  withdraw  himself 
from  the  presence  of  the  court :  the  court  shall  set  such  fine 
upon  him  as  it  shall  think  meet,  unless  some  reasonable  ex- 


lOS  Jurors. 

cose  ibr  tiie  ilefiuilt  ahall  be  made  by  oaUi  or  ftflMaTit.  Tbe 
■tat  5  &  6  W.  4,  c.  70,  s.  ISl,  as  to  jnron  at  the  quarter 
■esBioiiB  in  borooghs,  eootains  a  similar  enactment,  with  this 
addition,  that  if  the  fine  be  not  paid,  the  conrt  shall  make  an 
order  that  the  same  may  be  leried  by  distress  and  sale  of  the 
party's  goods. 

If  thm  have  been  a  Tiew,  those  Jurors  who  have  had  the 
Tiew,  are  fint  called.  It  must  be  observed,  however,  that  a 
view  can  be  had  in  a  criminal  case,  only  where  the  indictment 
Is  pending  in  the  conrt  of  Queen's  Bench,  6  O.  4,  e.  50,  «.  23, 
or  with  the  consent  of  the  opposite  party.  See  B,  v.  Whalley^ 
2  Car,  ^  K.  376.  But  in  one  case,  in  the  Crown  Court  at  ^e 
Jkssizes,  where  the  defendant  wished  the  jury  to  view  the  place 
where  the  offence  (rape)  was  said  to  have  been  committed, 
which  was  in  the  immediate  vicinity  of  the  court,  the  judge 
allowed  the  Jury  to  have  a  view,  although  the  counsel  fbr  the 
prosecution  did  not  consent.  Id.  In  all  cases  where  a  view  is 
necessary,  if  the  opposite  party  consent,  a  rule  for  it  or  a 
judge's  order  in  vacation,  may  be  had  almost  as  of  course; 
but  without  consent,  the  only  mode  of  obtaining  it,  is  by  re- 
moving the  indictment  into  the  court  of  Queen's  Bench  by 
certiorari,  and  then  applying  for  and  obtaining  the  rule. 

Upon  a  full  jury  appearing,  the  prisoners  who  have  been 
arraigned,  being  at  the  bar,  the  clerk  of  the  arraigns  at  the 
assizes,  or  the  clerk  of  the  peace  at  sessions,  in  cases  of  treason 
or  felony,  addresses  the  prisoner  thus :  '*  Prisoners :  these 
good  men  who  shall  now  be  called,  are  the  jurors  who  are  to 
pass  hetreeen  our  sovereign  Lady  the  Queen  and  you  upon 
your  [respective^  trials;  i/"  therrfere  you  [or  either  of  you, 
or  any  of  you]  would  challenge  them  or  any  of  them,  you 
must  challenge  them  as  they  come  to  the  book  to  be  steom, 
and  brfore  they  are  stoom,  and  yot*  shall  be  heard." 

In  treason  and  felony  the  names  of  the  Jurors  are  then  sepa- 
rately called  over  by  the  clerk  of  arraigns  or  clerk  of  the  peace, 
and  the  crier  of  the  court  administers  the  oath  to  each  of 
them,  thus :  "  You  shall  well  and  truly  try,  and  true 
deliverance  make,  between  our  sovereign  Lady  the  Queen 
and  the  prisoners  at  the  bar,  whom  you  shall  have  in  charge^ 
and  a  true  verdict  give  according  to  the  evidence :  So  help  you 
Ood.**  As  to  the  affirmation  of  Quakers,  Moravians,  and  Se- 
paratists, see  ante,  p.  150. 

As  each  juror  is  named,  and  before  he  is  sworn,  or  rather 
before  the  oath  or  affirmation  Is  tendered  to  him,  the  prisoner 
may  challenge  him,  as  mentioned  infra. 

But  in  misdemeanors,  the  Jury  are  at  once  sworn,  usually 
fbur  Jurors  at  a  time,  without  giving  the  defendants  their 
challenges  as  above-mentioned.  The  oath  is  thus :  "  You 
shall  well  and  truly  try  the  issue  Joined  between  our 
sovereign  Lady  the  Queen  and  the  dtfendants,  and  a  true 
verdict  give  according  to  the  evidence :  So  help  you  God.*' 
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Chatiengeg  €f  jurors.']  The  Jnron  must  be  efaftlleiiged,  if  at 
an,  before  they  are  sworn,  2  Hawk.  c.  4S,  s.  1,  or  the  oath  or 
a&mation  tendered  to  them.  And  where,  after  the  jury  were 
all  swiorny  the  caae  opened,  and  one  witness  ezamfaicxl,  the 
IgremoD  intimated  to  the  coiort  that  there  was  a  relation  of  the 
defendant  on  the  Jury,  Erskine,  J.  (after  eonferring  with  Tin- 
dal,  C.  J.)y  held,  that  he  had  no  power  to  disebarge  the  jury, 
aad  that  the  case  most  therefore  proceed.  H.  y.  Wardle, 
Car.  ^  M.  647. 

The  Qneen  or  the  party  may  challenge  the  whole  array,  for 

foTonr.  1  Inat.  156.     In  R.  v.  Dolby,  (1  Car.  fr  K.  938),  the 

defendant,  being  indicted  in  Middlesex,  before  the  ooort  of 

King's  Bench,  for  a  seditious  libel,  challenged  the  array,  be- 

eanse  he  said  that  be  was  prosecuted  by  an  association  called 

tihe  Conatitntional  Association,  and  that  one  of  the  riierift 

who  retnmed  the  jury  was  one  of  the  association ;  the  counsel 

for  the  prosecution  thereupon  took  issue ;  the  chiefjnstice  then 

appointed  two  triers  to  try  the  issue,  who  were  accordingly 

awom;  the  counsel  for  the  defendant  first  addressed  these 

trfers,  and  called  a  witness,  who  prored  that  the  sherilT  named 

was  one  of  the  subscribers  to  the  assodation ;  the  counsel  for 

the  prosecution  then  addressed  the  triers,  and  called  a  wftness 

to  prove  that  the  sheriff  had  ceased  to  be  a  subscriber  to  or 

member  of  the  association  before  the  return  of  the  jury  proeesa, 

but  failed  in  proving  it  for  want  ot  the  letter  by  which  the 

dieriff  had  withdrawn  himself  from  it;  the  triers  were  then 

addressed  by  the  counsel  for  the  defendant  in  reply ;  the  chief 

justice  summed  up  ;  the  triers  thereupon  found  in  fovour  of  the 

challenge ;  and  the  cause  was  adjourned.    This  will  be  found 

to  be  a  good  precedent  to  follow,  in  similar  cases,  where  issue 

is  taken  on  the  challenge.    In  another  case,  R.  v.  Hughes 

(1  Car.  Sf  K.  236),  the  counsel  for  the  prosecution  demurred 

to  the  challenge,  as  being  too  general,  in  merely  stating  that 

the  sheriff  had  not  chosen  the  panel  indifferently  and  impar* 

tlaDy,  and.  that  the  panel  was  not  an  indiftbrent  panel,  without 

showing  in  what  respect  the  sheriff  had  acted  partially,  &c. ; 

the  coung>eI  for  the  defendant  joined  in  demurrer ;  the  two 

judges,  Q  limey,  B.  and  Cresswell,  J.,  after  argument,  allowed 

the  demurrer,  and  the  trial  proceeded. 

The  prisoner  may  peremptorily  challenge  twenty  jurors  in 
murder  or  other  felony ;  6  Gr.  4,  c.  60,  «.  29 ;  thirty-five  in       ^  ^ 
t>^6ason ;  but  there  is  no  peremptory  challenge  in  misdemeanors,       ^ 
J*.  ▼.  Reading,  7  How.    St.  Tr.  264,  or  upon  the  trial  of  coU      ^ 
lateral  issues.  Fo»t.  42.  B.  v.  Ratcliff'e,  1  W.  Bl.  3.    Every    ^ 
pcramptory  challenge  above  the  limited  number,  is  void,  and 
the  trial  may  proceed  as  if  no  such  challenge  had  been  made. 
7  fr  8  G.  8,  c.  28,  s.  3. 

'nie  Queen  has  no  peremptory  challenge;  she  can  only 
challenge  for  cause ;  6  (?.  4,  e.  60,  «.  29 ;  but  she  is  not  bound 
to  show  the  cause,  until  the  whole  panel  be  gone  through, 
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and  U  appMT  tfaai  tihere  will  not  be  a  lUD  juy  withont  tbe 
penoQ  cfaalknged.    S  HindL  e.  43, «.  3.     S^  JB.  ▼.  Qtaeh^ 
9  Car.  ^  P.  4S9. 

Thepnooer,  baides  hk  peremptory  rhallimgcs,  mayalao 
chaUenge  as  many  of  the  jary  as  he  pleases  for  caaae,  showii^ 
the  caase  presently,  1  Imtt.  15d.    2  Huwiu  c.  43,  «.  10,  and 
beinfp  pr^Mved  to  prove  it.    J?.  ▼.  Savage^  Ay.  ^  Jf .  51 . 
Thos,  he  may  challenge  a  jvror,  becaaee  he  b  a  peer ;  1 
Imtt.  156.    2  Hawk.  c.  43,  «.  1 1 ;  or  becaase  he  is  one  of  the 
grand  jnrars  who  foond  the  indicfmwnt;  iMwtb,  554 ;  or  be- 
caase he  has  not  the  qaalifieation  required  by  the  Jmy  Act; 
6  G.  4,  r.  50,  f.  27.    2  Hawk,  c.  43, «.  12;  or  becanse  he  la 
an  alien;  1  Insi.  156.    2  Hawk,  e,  43,  «.  10;  or  becaase  he 
is  ander  age ;  1  Inst.  157.    2  Hawk.  e.  43,  «.  10 ;  or  becaoae 
he  is  ooUawed ;  2  ffawA.  e.  43, «.  27;  or  becaase  he  is  of  kin- 
dred or  affinity  to  the  proeecator ;  Semb.  1  Itut.  157.    See 
B.  ▼.  Wardie^  anie^  p.  163;  or  becaase  he  has  made  some  de- 
elaration,  showing  a  prgadice  against  the  prisoner;  2  Hawk, 
e,  43,  s.  28;  or  the  like.    If  a  penon  serve  on  the  jury,  who 
has  been  regulariy  summoned,  but  against  whom  there  is  a 
cause  of  chaUenge,  for  which  the  prisoner  would  have  chal- 
lenged him  if  he  were  aware  of  it,  still  this  is  no  ground  for 
^>plying  for  a  new  trial,  i?.  t.  5icifoit,  8  JB.  ^  C.  417.  Where 
a  son  served  on  a  jury  for  his  fother,  at  his  fiither's  requesty 
and  without  collusion  with  either  the  prosecutor  or  the  defend- 
ant, and  the  son  was  under  age  and  had  no  qualification,  nor 
was  his  name  upon  the  panel :  tbe  court  of  King's  Bench  held 
this  to  be  a  mistrial,  and  granted  a  new  trial.    22.  v.  1V«- 
meams,  5  B.  ^  C.  254.    But  by  stat.  7  O.  4,  c  04,  s.  21,  no 
judgment  after  verdict  upon  sny  indictment  or  information  for 
any  felony  or  misdemeanor,  shall  be  stayed  or  reversed  tx  any 
misnomer  or  misdescription  of  any  of  the  jurors,  nor  because 
any  person  has  served  upon  the  jury  who  has  not  been  re* 
turned  as  a  juror  by  tbe  sheriff  or  other  officer. 

No  challenge  can  be  made,  until  after  a  full  jury  appears. 
B.  v.  Edmunds,  4  B.  A-  Aid,  471. 

The  following  is  the  form  of  a 


ChaUenge  to  the  Array* 

And  hereupon  the  said  A,  B,  doth  challenge  the  array  qf 
the  panel  aforesaid  ;  because  he  saith  that  [ice.,  stating  the 
particulars  of  the  cause  of  challenge]  :  And  this  he  the  eaid 
A.  B.  is  ready  to  verify  ;  wherrfore  he  prayeth  judgment 
that  the  said  panel  may  he  quashed. 

The  challenge  to  individual  jurors  (which  is  called  a  chal- 
lenge to  the  polls),  is  made  verbally,  whether  it  be  a  peremp- 
tory challenge,  or  for  cause.    Indeed  a  challenge  to  the  polls 
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for  cause,  seldom  occurs  in  practice ;  for  the  counsel  either 
for  the  defendant  or  the  prosecution,  have  only  to  intimate  to 
the  clerk  of  arraigns  or  cleric  of  the  peace  that  they  desire  that 
a  particular  juror  or  Jurors  named  may  not  be  put  upon  the 
jury,  and  he  will  in  general  refrain  from  calling  them. 

Betty  jury  ehargedS\  When  the  challenges  (if  any)  have 
been  disposed  of,  and  a  full  jury  haye  been  sworn,  the  clerk 
of  the  arraigns  at  the  sssizes,  or  the  clerk  of  the  peace  at  ses* 
sions.  In  cases  of  treason  and  felony,  and  in  cases  of  misde- 
meanors if  no  counsel  be  employed  for  the  prosecution,  charges 
the  petty  j  ary  with  each  case,  thus :  ^'  Oentlemen  qf  the  jury : 
the  priaoner  etande  indicted,  hy  the  name  of  A.  B.,  [late  qf, 
^.,1  far  that  he  an  thi^*  [&c.,  as  in  the  indictment,  to  the 
endj.  ''  IXpan  this  indictment  he  hoe  been  arraigned,  and 
upon  hie  arraignment  he  has  pleaded  not  guilty,  and  for  hie 
trial  has  put  himself  upon  his  country,  which  country  you 
are:  Your  charge  therefore  is,  to  inquire  whether  he  is 
guilty  of  the  [fdcny"]  whereof  he  stands  indicted,  or  not 
guilty,  and  to  hearken  to  the  evidence.** 

By  Stat.  14  8c  15  Vict.  c.  19,  8.  9,  reciting  that  by  the  stat. 
13  &  13  Vict,  ell,  and  that  Act,  provisions  were  madeibr  the 
more  exemplary  punishment  of  persons  who  should  commit 
certain  offences  siler  one  or  more  previous  conviction  or  con- 
victions for  the  like  or  other  offences,  and  it  was  expedient  to 
define  the  time  of  charging  the  jury  to  inquire  as  to  such 
previous  conviction  or  convictions:  it  is  enacted,  ''that  it 
shall  not  be  lawful  on  the  trial  of  any  person  for  any  subse- 
quent ofienoe,  where  a  plea  of  not  guilty  shall  have  been 
entered  on  his  behalf,  to  charge  the  jury  to  inquire  concerning 
any  previous  conviction,  untU  they  shall  have  inquired  con- 
eeming  such  subsequent  ofience,  and  shall  have  found  such 
person  guilty  of  the  same ;  and  whenever  in  any  indictment 
any  previous  conviction  shall  be  stated,  the  reading  of  such 
statement  shall  be  deferred  until  after  such  finding  as  afore- 
said :  provided,  that  If  upon  the  trial  of  any  person  for  any  such 
subsequent  offence  as  aforesaid,  such  person  shall  give  evidence 
of  his  good  character,  it  shall  be  lawful  for  the  prosecutor,  in 
answer  thereto,  to  give  evidence  of  the  conviction  of  such 
person,  for  the  previous  offence  or  offences,  before  such  verdict 
of  guilty  shall  have  been  returned,  and  the  jury  shall  inquire 
concerning  such  previous  conviction  or  convictions  at  the 
same  time  that  they  inquire  concerning  such  subsequent 
oflfenee."  The  recital  here  makes  no  mention  of  prosecutions 
for  subsequent  felonies  after  a  previous  conviction  for  felony 
within  Stat.  7  &  8  O.  4,  c.  28,s.  11.  But  as  the  enacting  part 
is  genendy — "  on  the  trial  of  any  person  for  any  subs^uent 
offyaee," — there  is  no  doubt  this  section  would  be  holden  to 
apply  to  it. 
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SBCTIOX    II. 

The  TriaL 

Before  the  trial  is  commenced,  it  may  be  necessary  for  the 
proMcator  or  prisoner  to  make  some  application  to  the  court. 
The  prosecutor  may  moye  to  postpone  the  trial,  on  account  of 
the  absence  of  a  material  witness  ;  and  if  the  absent  witness 
be  one  of  those  who  were  examined  before  the  committing 
magistrate,  the  judge  has  an  opportunity  of  ascertaining  from 
the  deposition,  whether  he  is  a  material  witness  or  not;  but  if 
he  were  not  esuimined  before  the  magistrate,  the  judge  in  thai 
case  will  require  an  affidavit,  stating  what  the  witness  is  ex- 
pected to  prove.  i7.  ▼.  Savage  et  <U.,  1  Car,  |r  -^*  7d.  Where, 
to  account  for  a  witness  being  unable  to  attend,  a  surgeon 
made  affidavit  that  the  witness  was  the  mother  of  an  unweaned 
child,  which  was  afflicted  with  inflammation  of  the  lungs,  and 
that  the  child  could  neither  be  brought  to  the  assize  town,  nor 
be  separated  from  its  mother,  without  danger  to  its  life :  this 
was  deemed  sufficient  ground  for  postponing  the  trial.  Id.  But 
where,  upon  a  prisoner  being  about  to  be  tried  for  carnally 
knowing  a  girl  of  only  six  years  of  age,  an  application  on  the 
part  of  the  prosecution  was  made  to  postpone  the  trial,  until 
the  child  could  be  insti'ucted  as  to  the  obligation  of  an  oath : 
Pollock,  C.  B.,  refused  iL  R.  v.  Nicholas,  2  Car,  ^  JT.  246. 
And  where  the  trial  had  been  postponed  twice,  on  account  of 
the  absence  of  a  witness,  and  at  the  third  assizes  it  appeared, 
that  notwithstanding  the  most  diligent  inquiry,  he  could  not 
be  found,  and  one  of  the  deponents  stated  that  he  heard  that 
he  had  embarked  for  India,  as  a  soldier :  Maule,  J.,  on  ap- 
plication of  the  prosecutor,  discharged  the  prisoners,  and 
discharged  the  prosecutor's  recognizances,  notwithstanding 
the  pri^ners  opposed  it.  R.  y.  Bridginan  et  a/.,  Car.  ^  M. 
871. 

In  like  manner  the  prisoner  may  apply  to  postpone  the 
trial,  on  account  of  the  absence  of  a  material  witness.  And 
where  a  witness  for  the  prosecution  was  absent,  who  had  been 
examined  before  the  committing  magistrate,  and  the  prisoner 
stated  in  an  affidavit  that  it  would  be  material  to  his  defence 
that  such  witness  should  be  cross-examined  by  his  counsel : 
Cresswell,  J.  (after  conferring  with  Patteson,  J.),  postponed 
the  trial,  saying  that  he  would  not  require  an  affidavit  of  any 
diligent  seaich  having  been  made  for  the  witness,  as  the  witness 
being  bound  over  to  attend,  the  prisoner  would  naturally 
exi>ect  he  would  appear.  R.  v.  Macarthy,  Car.  Sf  M,  625. 
But  where,  upon  an  indictment  for  murder  by  poison,  the 
counsel  for  the  prisoner  applied  to  postpone  the  trial,  on  the 
ground  that  the  names  of  witnesses  were  on  the  back  of  the 
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indictment,  who  were  not  examined  before  the  magietrate^ 
end  who  it  was  understood  were  to  be  calied  to  prove  previoua 
attempts  of  tlie  prisoner  to  poison  the  deceased,  and  it  waa 
material  for  the  prisoner  that  those  alleged  attempts  should  be 
investigated,  and  the  character  of  the  witnesses  impaired  into : 
Alderson,  B.,  after  consulting  with  Rolfe,  B.,  refused  the  ap- 
plication as  unprecedented.  B,  y.  Johnsou,  2  Car,  jr  iiC.  d£L 
In  strictness,  all  applications  of  this  kind,  whether  on  tlie  part 
of  the  prosecutor  or  prisoner,  should  be  made  before  the  Jury  are 
sworn.  But  where  the  prisoner  made  the  application  after  the 
jury  were  sworn  and  charged,  Cresswell  thought  that  it  might 
be  done ;  but  the  affidavit  produced  being  insufficient,  the 
trial  proceeded,  and  the  defendant  was  convicted.  M.  v.  JFHz" 
gerald  et  ah,  1  Car.  ^  K,  201. 

Bo,  a  defendant  may  move  that  money  which  has  been 
taken  irom  him  by  the  constable,  &c,  may  be  delivered  up  to 
him,  and  the  court  will  make  the  order  accordingly,  although 
the  money  is  sought  to  be  retained  to  pay  the  expense  of  con- 
veying the  defendant  to  prison;  R.  y.  Bom,  2  Car.  jr  •£• 
882 ;  but  if  it  appear,  or  be  probaUe,  that  such  money  waa 
part  of  the  produce  of  the  offence  with  which  the  prisoner  ia 
diarged,  the  court  usually  refuse  the  application. 

Either  party,  immediately  after  the  jury  are  charged,  or 
indeed  at  any  time  during  the  trial,  may  apply  to  have  the 
witnesses  for  tlie  opposite  party  sent  out  of  court ;  and  the  court 
will  make  an  order  accordingly.  The  attomies  of  the  respec- 
tive parties,  however,  are  never  included  in  this  order; 
Pomeroy  v.  BaddeUy,  By.  ^  M.,  N.  P.  C.  430 ;  nor  is  the 
surgeon  or  any  other  witness,  who  is  to  depose  to  mere  matter 
of  opinion,  and  not  to  &ois.  If  tlie  witness  do  not  withdraw 
when  ordered,  or  afterwards  return  into  court  before  he  is 
called  for^  and  is  present  during  the  examination  of  some 
other  witness,  it  is  discretionary  with  the  judge  whether  he 
will  allow  him  to  be  examined  or  not.  Parker  v.  M'  WUlJmn, 
6  Bmg.  683.    B.  t.  Coley^  1  Moody  ^  U.  329. 

Com  Hated,  and  evidence  for  the  proeecutian.']  If  counsel 
he  engaged  for  the  prosecution,*  he  addresses  the  jury,  states 

*  It  It  a  bftd,  a  mlschievou  eco-  amine  the  wUnoewii,  and  to  play 

Bomy  to  cast  upon  the  Judge,  re-  the  advocate  agaln«t  the  verj  party 

eorder,  or  chairman,  the  talk   of  for  whom   he  is   deemed  counMl. 

examining  the  witnesiief,   and,   in  Those  who  know  the  high  honour  of 

•ppearaikoe  at  least,  of  oonducting  those  learned  persons,  their  anxie^ 

■Ihe  prosecution  against  the  prisoner,  that  all  triuls  before  them  should 

tt  mast  be  mortifying  to  the  Judge  be  conducted  in  the  true  spirit  at 

to  find  that  he,  who  is  deemed  the  English  fairness,  may  readily  Im^ 

prisoner's    oonnsel,   or  who  at  all  gine  the  dislike,  disgust,  they  muit 

•rents  Se  to  hold  the  scales  evenly  feel,  when  they  find  a  duty  castupoa 

between   the    prosecutor   and   thie  them,  so  ill  becoming  their  posl- 

prisoner,  should  be  thrust  forward  tion,  their  station,  and  thenatare  of 

toto  tbe  place  of  proseoutor,  to  ea-  their  office.    Isay  Itis  a  bad,  a  mis- 
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the  case  to  them,  and  then  calls  the  witncsBes  to  prove  it  Aa 
to  the  examination,  cross-examination,  and  re-examination  of 
witnesses,  they  belong  more  properly  to  a  treatise  on  evidence; 
and  I  have  treated  of  them  so  fully  in  other  works,*  and  of 
the  rules  by  which  they  are  regulated,  that  I  must  refer  the 
reader  to  them  for  the  law  upon  these  subjects.  If  there  be 
no  counsel  for  the  prosecution,  the  prosecutor  has  no  right  to 
address  the  Jury  as  counsel,  particularly  if  he  is  to  be  examined 
as  a  witness  himself  in  the  course  of  the  trial.  B.  v.  Brice, 
2B,^Ald.  006.     B,  y.  MUne,  Id,  606  n. 

Each  witness  is  sworn  in  this  form :— "  The  evidence  you 
9haU  give  to  the  court  and  Jury  swonty  hetureen  our  sovereign 
Lady  Queen  and  the  prisoner  at  the  bar  [or  €lefendant'\, 
shall  he  the  truths  the  whole  truth,  and  nothing  but  the 
truth :  so  hdp  you  Ood." 

The  prosecutor  is  not  bound  to  call  all  the  witnesses  on  the 
back  of  the  bill ;  but  he  must  have  them  in  court,  in  order 
that  the  prisoner  may  examine  any  of  them  whose  evidence  he 
may  require.  If  the  prisoner  call  them,  however,  he  makes 
them  his  witaesses.  Per  Alderson,  J9.,  in  B.  v.  Woodheady 
S  Car.  ^  K.  520,  and  stated  to  be  the  rule  then  lately  laid 
down  by  the  Judges,  On  the  other  hand,  the  prosecutor  is 
not  confined  to  the  evidence  which  was  adduced  before  the 
committing  magistrates,  but  at  the  trial  he  may  call  snch 
other  witnesses,  and  give  such  other  evidence  as  he  may  think 
proper.     B.  v.  Ward,  3  Car.  ^  K.  759. 

In  one  case,  B,  v.  Crowhursty  1  Car,  ^  K,  970,  which 
was  an  indictment  for  stealing  a  piece  of  wood,  it  appeared 
that  when  it  was  found  in  the  prisoner's  possession,  he  said 
he  had  bought  it  of  one  Nash,  who  lived  about  two  miles  off; 
but  Nash  was  not  called  as  a  witness  for  the  prosecution : 
Alderson,  B.,  laid  it  down  as  a  general  principle,  that 
where  a  man,  in  whose  possession  stolen  property  is  found, 
gives  a  reasonable  account  how  he  came  by  it,  as  by  telling 
Uie  name  of  the  person  from  whom  he  received  it,  and  who  is 
known  to  be  a  real  person, — it  is  incumbent  on  the  prosecutor 
to  show  that  such  account  is  fdse.  And  in  a  more  recent 
case.  Lord  Denman,  C.  J.,  said  that  he  agreed  with  Mr.  Baron 
Alderson,  in  what  he  had  stated  on  that  occasion,  and  that 
the  case  was  correctly  reported.  B,  v.  Smith,  2  Car,  jr  K, 
208.    Before  the  case  above  mentioned,  however,  it  was  the 

ehleroui  economy:  it  may  utre  some  tnitt  this  prmctlce,  which  I  most 

moiwj  to  the  county  or  borough  heartily  depneate,  will  iood  cesse 

ftind ;  but  it  muf  t  tend  to  lower  the  to  exist. 

tense  the  people  entertain  of  the        *  Examination,  Areh.  PL  ^  Sv. 

fkir,  the  impartial  manner  in  which  Civ,  Act.  481.  1  Areh.  N.  P.  83. 

justice  is  realljr  administered  totlaem,  Cross-examination,  Areh.  PL  ^  Bo, 

and  create  a  distrust  where  there  Civ,  Act.  48ft.    1   Areh.  N,  P,  S8. 

should  be,  and  there  deserves  to  be,  Be-examinatlon,  Areh,  PL  ^  So, 

unboniided  cooAdence.  I  liope  and  Civ,  Act.  488.  1  Areh.  N,  P,  40^ 
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generally  Teceived  opinion,  that  if  a  pcnon  tet  np  that  defianre, 
either  before  the  magistrate  or  at  the  trial,  it  was  his  duty  to 
prodaee  the  witneae  to  prove  it,  or  if  he  were  too  poor  to  do  to, 
the  magi/itrate  should  send  for  the  person  named,  and  examine 
him  if  the  prisoner  wished  it  However  if  the  aoooant  given 
bj  the  prisoner  be  not  a  reasonable  one, — if  for  instance  he  say 
on  one  occasion  that  he  bought  the  article,  and  on  another 
that  he  and  two  others  found  it  hid  in  a  hayrick,  B.  v.  Dibby, 
8  Cor.  ^  K.  818,  or  the  like,~thls  will  impose  no  such 
burden  on  the  prosecutor. 

Cflrse  stated  and  etfideneefor  the  defence,"]  The  defendant 
in  all  cases  has,  and  at  all  times  had,  a  right  to  address  the 
joiy  in  his  defence.  In  misdemeanors  be  always  was  and  still 
is  allowed  to  do  this  by  counsel.  In  high  treason  he  was  first 
allowed  to  do  so,  by  stat  7  &  8  W.  9,  e.  3,  s.  1 ;  which  adds, 
that "  in  case  any  person  or  persons  so  accused  or  indicted 
shall  desire  counsel,  the  court  before  whom  such  person  or 
persons  shall  be  tried,  or  some  judge  of  that  court,  shall  and 
is  hereby  authorized  and  required  immediately,  upon  his  or 
their  request,  to  assign  to  such  person  and  persons  such  and 
so  many  counsel,  not  exceeding  two,  as  the  person  or  persons 
diall  desire,  to  whom  such  counsel  shall  have  free  access  at  all 
reasonable  times."  And  by  stat.  6  &  7  W.  4,  c.  114,  s.  1,*  '<  all 
persons  tried  for  fislonies  shall  be  admitted,  after  the  close  of 
the  case  for  the  prosecution,  to  make  full  answer  and  defence 
thereto,  by  counsel  learned  in  the  law,  or  by  attorney  in  courts 
where  attomies  practise  as  counsel."  If  however  the  defendant 
wish  to  address  the  jury,  and  to  examine  and  cross-examine 
witnesses,  he  will  of  course  be  allowed  to  do  so,  and  his  counsel 
will  be  allowed  to  argue  any  points  of  law  that  may  arise  in 
the  coarse  of  the  trial,  and  to  suggest  questions  to  him  for  the 
cross-examination  of  the  witnesses.  B,  v.  Parkins,  By,  Sf  M,, 
N.  P.  C.  166.  But  he  cannot  have  counsel  to  examine  and 
cross-examine  the  witnesses,  and  reserve  to  himself  the  right 
(^addressing  the  jury.    B,  v.  White,  3  Camp,  98. 

As  to  the  defendant's  ri^t  to  have  a  copy  of  the  depositions, 
tar  anfe,  p.  51. 

Witnesses  in  reply .]  If  the  defendant  set  up  any  defence, 
and  call  witnesses  to  prove  it,  the  prosecutor  may  then  give 
evidence  in  reply.  This  evidence  must  be  strictly  confined 
to  the  defence :  the  prosecutor  will  not  be  allowed  to  wander 
from  that,  even  for  the  purpose  of  giving  evidence  on  the 
original  charge.  Where  upon  an  indictment  for  lareeny,  the 
prosecntor  rested  his  case  upon  the  prisoner's  recent  possession 
of  the  goods ;  tiie  prisoner  set  up  as  a  defence,  that  he  bought 
the  goods  of  J.  T.,  and  he  called  a  witness  to  prove  it ;  the  pro- 
secutor then  proposed  to  call  J.  T.  to  prove,  not  only  that  he 
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did  not  idl  Cbc  goods  to  the  prisonflr,  but  that  he  «aw  th« 
prisoner  steml  them :  it  me  hoklen  howerer  that  he  ooold  noi 
do  this,  but  must  cooAoe  his  evidenoe  to  the  defence  merely. 
B.  T.  Stimp*0»,  3  Car.  ^  P.  416,  and  aee  JB.  ▼.  HOdUeh 
et  aL,  5  Car,  ^  P.  290.    R>  t.  Poioe//,  Car.  ^  M.  500. 

UpoD  the  plsintiir  calling  wHneMes  in  reply,  the  defendant* a 
counsel  has  a  right  again  to  addrem  the  jary,  confining  hia 
obser? atioBs  however  to  the  witnemei  so  called,  and  the  testi* 
mony  given  by  them.  And  the  pnwecator's  counsel  is  then 
entitled  to  the  general  reply. 

Bepty,  ^.]  The  attorney-geDeial,  when  prosecating  fior  the 
crown,  has  the  priTilege  ai  replying,  although  no  evidence 
have  been  given  or  witoeeses  called  for  the  defendant;  B^ 
the  Judge»y  2  Car.  ^K.  636  n. ;  and  this,  even  upon  the  trial 
of  collateral  iwues.  B.  v.  Badcl{ffe,  1  W.  BL  3.  And  so  has 
any  other  counsel  representing  him.  B.  v.  Gardner ^  3  Car. 
^  K.  038.  In  other  cases,  the  counsel  for  the  prosecutor  is  en- 
titled to  the  general  reply,  upon  the  entire  case,  if  the  defendant 
call  and  examine  witnesMs ;  but  if  the  witocsaes  be  merely  to 
character,  the  coanael  for  the  prosecution  seldom  avails  him* 
self  of  this  privilege.  In  one  case,  where  the  counsel  for  a 
defendant  upon  the  trial  of  an  indictment  for  a  misdemeanor, 
opened  new  facts  in  his  address  to  the  jury,  but  afterwards 
declined  to  call  witoesses  to  prove  them,  it  was  holden  that 
the  counsel  for  the  prosecution  was  entitled  to  the  general 
reply.  B.  v.  Bifnold,  A  D.  ^  B.  70.  Bat  this  has  sinoa 
been  frequently  ruled  otherwise  at  niri  prius. 

Adjournment  of  the  trial.']  If  the  trial  cannot  be  concluded 
In  one  day,  the  court  will  a^ji turn  it  to  the  next  day,  or  if  that 
happen  to  be  Sunday,  to  tbe  Monday,  until  the  trial  is  com- 
pleted. And  in  the  meantime,  in  treason  and  felony,  the 
court  order  the  sheriflT  to  provide  proper  accommodation  for 
tbe  jury  at  some  tavern  or  other  place ;  and  a  bailiff  is  sworn 
thus :  *'  You  shall  well  and  truly  keep  this  Jury,  and  neither 
speak  to  them  yourself  y  nor  s^ffrr  any  other  person  to  speak 
to  ihetHf  touching  any  matter  relative  to  this  trial:  So  help 
you  God."  See  B.  v.  Stone^  6  T.  B.  530.  B.  v.  Hardy, 
24  Hotc.  St.  Tr.  414.  673.  And  the  undersheriff  and 
bailiff  accompany  them  the  next  morning  to  court,  and 
take  care  to  have  them  there  at  the  time  appointed.  But 
apon  the  trlsl  of  a  misdemeanor,  it  is  not  usual  to  keep 
the  jury  thus  together,  but  they  are  allowed  to  depart  to 
their  respective  houses  or  lodgings,  with  a  caution,  however^ 
to  attend  in  court  punctually  at  the  time  to  which  the  trial  ia 
adjourned,  and  in  the  meantime  not  to  hold  commnnicatioa 
with  any  person  upon  the  sulgect  of  the  trial.  See  B.  v. 
Kinnear,  3  jB.  j-  Aid.  463. 
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Smmminfftip.']  After  the  case  faaa  been  dosed  on  both  sidee, 
the  Judge  at  the  aasizeft,  or  the  chairman  or  recorder  at  Bee- 
aiooe,  then  Bums  it  up  to  the  Jary.  He  first  states  the  sub- 
stanee  of  the  charge  against  the  prisoner ;  he  then,  if  necedsary, 
explains  to  them  the  law  upon  Uie  sabject ;  he  next  reads  the 
eridcnce  which  has  been  adduced  in  support  of  the  charge, 
naking  occasionally  such  observations  as  may  be  necessary  to 
oonneet  the  evidence,  to  apply  it  to  tlie  charge,  and  to  render- 
Hie  whole  plain  and  intelligible  to  the  jury ;  he  then  states  the 
iManee,  and  the  evidence  given  on  the  part  of  the  defendant ; 
and  be  nsoally  concludes  by  telling  the  jury,  that  if,  upon 
eoDsidering  the  whole  of  the  evidence,  they  entertain  a  fUr  and 
nesonable  doubt  of  the  guilt  of  the  prisoner,  they  should  give 
tlie  prisoner  the  benefit  of  that-doubt,  and  acquit  him. 

It  may  be  necessary  to  state,  that  a  bill  of  exceptions  will 
not  lie ;  it  is  never  allowed  in  a  criminal  case.  See  B,  v. 
Prettim-upan-the-Hill,  Burr,  S.  C,  77,  2  Str.  1040. 

In  what  cases  the  court  have  a  power  of  am^nHing  at  the 
trial,  see  ante,  pp.  99,  100. 

As  soon  as  the  summing  up  is  concluded,  the  deik  of  ar- 
raigns, or  clerk  of  the  peace,  says  to  the  jury, — **  Oentlsmen, 
cemaider  of  your  verdict,**  The  jury  aoooidingly  consult  with 
each  other  upon  the  suliject. 

8BCTIOR    III. 

Verdict. 

Bettring  of  the  jury."]  If  the  jury  find  any  difficulty  in 
coming  to  a  conclusion,  and  wish  to  retire  to  the  jury  room 
for  the  purpose  of  discussing  the  matter  more  freely  in  private, 
they  may  intimate  their  wish  to  the  clerk  of  arraigns  or 
derk  of  the  peace ;  and  the  crier  of  the  court  will  then  swear 
a  bailiff  to  attend  them,  thus : — **  You  shall  steear  that  you 
will  keep  this  Jury,  without  meat,  drink,  or  fire,  (candle 
Ughi  only  excepted  ;)  you  shall  staffer  none  to  speak  to  them ; 
neither  shall  you  speak  to  them  yourself,  but  only  to  ask 
them  whether  they  are  agreed  upon  their  verdict :  So  help 
yeu  Ood." 

After  the  jury  have  thus  retired,  they  may  come  back  for 
the  advice  or  opinion  of  the  court  upon  any  point ;  or  they 
may  request  the  Judge,  chairman,  or  recorder,  to  read  over  to 
tbem  again  any  particular  part  of  the  evidence ;  or  they  may 
get  the  court  to  ask  any  particular  question  of  the  witnesses. 
All  this,  however,  must  be  done  in  open  court 

In  what  eases  the  jury  may  be  diseharged.1  The  general 
nde  is,  that  the  jury  must  be  kept  together  from  the  time  they 
are  first  charged  with  the  prisoner  or  deiendant,  until  they  de- 
liver their  Todlct,  unless  the  prisoner  consent  to  their  being 
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diaehaiged.  8  JToioJk.  c.  47,  «« 1.  Bat  cases  OGcmt,  in  whlcb 
the  jw^e  from  necenity  is  obliged  to  discharge  them.  If 
they  cannot  agree  upon  their  Terdict,  and  they  appear  not 
likdy  to  do  so,  the  judge,  chairman,  or  recorder,  in  die  exer* 
dse  of  his  discretion,  may  discharge  them,  as  soon  as  it  be- 
comes a  matter  of  necessity,  of  which  he  is  to  judgpe ;  B.  v. 
Newton,  IS  Shawns  J.  P.  666;  and  be  usuaUy  dischazgea 
them,  alter  they  haTC  been  one  night  locked  np  in  their  jury 
room,  deliberating  on  their  TerdicL  Where  a  jury  retirnl  to 
consider  of  their  Terdict  between  one  and  two  in  the  afternoon, 
and  were  locked  np  all  night,  and  being  brought  into  court 
the  next  morning,  declared  that  there  was  no  likelihood  of 
their  agreeing,  the  Judge  diteharged  tliem,  the  burinesa  of 
aasiges  being  o^er,  and  tlfe  commission  opened^  for  the  next 
oonftty  o&  tn^  circuit :  the  court  of  Queen's  Bench  held,  that 
he  had  properly  exercised  his  discretion  in  doing  .so.  JR.  y. 
Newton,  eupra.  But  this  discharge  of  the  jury  has  no  efibct 
on  the  prisoner ;  he  has  no  right  on  that  account  to  be  dis- 
charged, but  must,  if  in  custody,  remain  imprisoned  until 
another  Jury  can  be  charged  with  hini,  -R.  v.  Newton,  supray 
unless  in  the  meantime  be  be  bailed. 

There  are  other  cases,  also,  where  from  necessity  the  Judge 
is  obliged  to  discharge  the  jury.  Where  during  a  trUl  for 
murder,  one  of  the  jury  was  seized  with  a  fit,  and  was  carried 
out  of  the  court  in  a  state  of  insensibility  ;  and  after  the  court 
had  waited  some  time,  it  was  deposed  on  oath  that  he  was  not 
in  a  fit  stste  to  return  immediately  :  Lawrence,  J.,  diKharged 
the  jury,  and  ordered  another  jury  (consisting  of  the  remain- 
ing eleven  jurors,  and  a  twelfth  from  the  jury  panel)  to  be 
sworn ;  and  the  prisoner  was  thereupon  tried ,  convicted,  and 
executed.  R.  v.  Scalberi,  3  Leach,  620.  The  same  also 
occurred  before  Wood,  B.,  in  1813,  upK>n  the  trial  of  one  Ed- 
wards, for  maliciously  shooting,  and  the  point  being  reserved 
for  the  opinion  of  the  judges,  tliey  were  unanimously  of  opinion 
that  the  Judge  had  acted  rightly.  R,  v.  Edwards,  R.  ^  Ry.  2S4, 
9  Camp.  207,  4  Tavnt.  309.  So  where  a  defendant,  in  the 
case  of  a  misdemeanor,  became  so  ill,  that  he  could  not  remain 
at  the  bar,  the  judge  discharged  the  jury ;  and  afterwards 
during  the  same  assizes,  upon  his  recovery,  another  jury  were 
charged  with  him,  and  the  whole  of  the  proceedings  were  com- 
menced de  novo.  R.  t.  Streek,  2  Car.  jr  P*  413.  So,  where 
on  a  trial  for  manslaughter,  it  was  discovered,  after  the  swear- 
ing of  the  Jury,  that  the  surgeon  who  had  examined  the  body 
was  absent :  upon  the  prisoner  requesting  that  the  Jury  should 
be  discharged,  they  were  accordingly  discharged,  and  the 
prisoner  was  tried  on  the  next  day  by  another  jury.  R.  t. 
Stokes,  6  Car.  ^  P.  151.  And  upon  a  trial  for  high  treason, 
where  after  the  jury  was  sworn,  it  was  intimated  by  one  of  the 
judges,  that  the  defence  the  prisoners  intended  to  setup,  could 
not  be  given  in  evidence  under  the  general  issue  that  was 
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pieidad,  ihb  jury,  with  the  eonaent  of  the  attonwy-geDenl, 
vat  dHaebMigoA,  and  the  piiaoiien  allowed  to  plead  d9  nooo^ 
•pedally ;  and  they  were  afterwarda  tried  by  another  Jury. 
fi.  Y.  Alextmdsr  4r  Charles  Kinloeh,  Fo9i.  16, 1  Wii$.  157. 
On  the  oCber  hand,  where  a  pereon  ia  indicted  for  a  miademea- 
nor,  and  upon  the  eTidenee  it  toma  out  to  be  a  felony,  the 
Jodge  may  diachaige  the  Jury,  and  order  the  party  to  be  in- 
dicted for  the  felony ;  14  ^  15  Viet,  e,  100,  a.  18 ;  or  the  Jury 
may  find  him  g^lty  of  the  miademeanor.  Id,  And  laatly, 
where  an  indictment  for  a  misdemeanor  waa  dearly  bad  upon 
the  fiioe  of  it,  Abbott,  CJ.,  discharged  the  Jury  from  giying  any 
TerdicC  upon  it.  R,  y.  D&aeon,  By.  jr  M,  N,  P.  C.  87.  B, 
▼.  HolUt,  3  Stark.  636. 

Deiwery  of  the  verdict  J]  If  the  Jury  retire,  then,  upon 
their  afterwarda  retaming  into  court,  tlie  clerk  of  arraigns  at 
the  aasiseey  or  the  clerk  of  the  peace  at  sessions,  addresses  them 
thos :  "  Gentlemen  of  the  Jury,  anewer  to  your  namee;"  he 
then  calls  oyct  their  names,  and  the  Jurors  respectiYely  answer. 
They  shoold  all  be  in  conrt  at  the  time  the  verdict  is  given. 

As  soon  as  the  Jury  are  ready  to  deliver  ttieir  verdict,  the 
derk  of  arraigns  or  derk  of  the  peace  addresses  them  thus : 
"  Oentlemen,  have  you  agreed  upon  your  verdict  t  Who  shall 
say  for  you  7  Your  foreman.  How  eay  you,  do  you  find  the 
prisoner  [or  difendant"]  A.  B.  guilty  if  the  [Mony'i  wheretif 
he  stands  indicted  j  or  not  guilty  ?  J)o  you  fmd  the  prisoner 
C.  D.  guilty  qf  the  [fdony'i  whereqf  he  stands  indietedf  or 
not  guilty, ** 

Tie  jurors  answer  **  guilty,'*  or  **  not  guUty;"  or  they  may 
say,  '<  We  find  him  guUty  of  stealing,  but  not  in  thedweUing 
house  to  the  value  qfftve  pounds,**  or  **  not  guilty  of  friir- 
gUtryj  but  guilty  of  the  stealing,**  or  the  like.  The  verdict 
must  be  delivered  openly  in  court.  8  Hawk,  c,  47,  s,  8.  Co. 
LU.  887.    9  Inst.  110. 

For  a  less  qffimee  than  is  charged.1  There  are  several  cases 
where  a  greater  offence  includes  a  less ;  and  upon  an  indict- 
ment for  the  greater  offence,  the  Jury  may  find  the  prisoner 
guilty  of  the  less.    As  ibr  instance, — 

Upon  an  indictment  fer  murder,  the  Jury  may  find  the  pri- 
soner not  guilty  of  the  murder,  but  guilty  of  manslaughter. 
8  Hawk,  c.  47,  ss.  4,  5. 

Upon  an  indictment  for  burglary  and  larceny,  the  Jury  may 
And  the  prisoner  not  guilty  of  the  burglary,  but  guilty  of  the 
bffceny.    8  Hawk.  e.47,s,l\. 

Upon  an  indictment  for  breaking  a  house,  shop,  or  ware- 
house, and  stealing  therein,  the  Jury  may  find  the  prisoner  not 
guilty  of  the  breddng  and  entering,  but  guilty  or  the  simple 
larceny,  or  (in  the  case  of  a  dwelling-house)  of  stealing  in  the 
dwelling-house  to  the  value  of  61. 
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Upon  an  indictment  fcr  stMling  ftom  a  dmUiag-lioaw  to 
the  Talae  of  6/.,  or  fome  pertcm  thmln  beinir  pot  in  fear,  tlM 
July  may  find  the  priaooer  gnilty  of  tlM  simple  laroany.  Sm 
Stlfawk,e.4,1,s.l2. 

Upon  an  indictment  l»r  robbery,  the  jory  may  find  the  pri- 
aoner  not  guilty  of  the  robbery,  bnt  gnilty  of  stealing  firam  the 
penon,  R,  t.  Wmils  st  al,^  2  Car,  f  K.  8U,  or  gidlty  of  an 
assault  with  intent  to  rob.    14  ^  16  Vict,  e,  100,  «.  11. 

Upon  an  indictment  for  any  ielony  or  misdemeanor,  the 
Jnry  may  find  the  prisoner  not  guilty  of  tbe  folony  or  miede' 
meaner,  but  guilty  of  an  attempt  to  commit  it.  14  ^  15  Viet„ 
e.  100,  #.  0.  Formerly,  upon  all  indictments  on  stat.  1  Viet, 
c.  85,  for  stabbing,  cutting,  wounding,  kc,,  or  for  any  felony 
which  included  an  assault,  the  defendant  might  be  acquitted 
of  the  felony,  and  found  guilty  of  the  assault ;  1  Vict,  r.  85, 
#•  11 ;  but  that  section  is  now  repealed;  indeed  it  was  no 
longer  necessary,  when  the  more  general  enactment  aboTe-men- 
tioned  was  made,  that  upon  an  indictment  for  any  felony,  ftc, 
the  defendant  may  be  found  guilty  of  an  attempt  to  commit  it. 

Far  anothtr  qffknee  than  that  ehargetL]  Upon  an  indict- 
ment for  embeizlement,  the  Jury  may  find  the  prisoner  not 
guilty  of  the  embeizlement,  bnt  guilty  of  simple  larceny,  or 
guil^  of  larceny  as  a  clertc  or  serrant.  14  ^  15  Viet,  e,  100, 
i.  18. 

Upon  an  indictment  for  larceny,  the  Jury  may  find  the 
prisoner  not  guilty  of  the  larceny,  but  guilty  of  embenlement. 
14  fr  15  Vict,  c.  100,  s.  Id. 

Upon  an  indictment  for  a  larceny  at  one  time,  the  jury  may 
find  the  prisoner  guilty  generally,  although  the  prosecutor 
gUTe  eridence  of  three  different  takings  of  pareels  of  the  goods 
withhi  six  months.  Ste  14  j*  15  Vict,  c.  100,  c.  17.  Sec 
ante,  p.  05. 

Upon  an  indictment  against  two  or  more  ibr  jointly  receiv- 
ing stolen  poods,  the  jury  may  find  all  or  any  of  them  guilty, 
who  shall  be  proved  to  have  separately  received  any  portion 
of  the  goods,  knowing  the  same  to  have  been  stolen.  14^15 
Viet,  c.  100,  9, 14. 

Upon  an  indictment  against  a  woman  for  murder  of  her 
child,  the  jury  may  find  her  not  guilty  of  the  murder,  but 
guilty  of  concealing  its  bhth.    0  O,  4,  c,  31,  #.  14. 

For  the  offence  charged,  though  another  proved,']  Upon 
an  indictment  for  obtaining  money  by  felse  pretences,  the  Jury 
may  find  the  prisoner  guilty,  although  the  offence  upon  the 
evidence  turn  out  to  be  larceny.  7  ^8  0,^,e,  29,  e,  53. 
Bnt  if  he  be  indicted  for  a  larceny,  the  jury  cannot  find  him 
guilty,  if  the  offence  upon  the  evidence  turn  out  to  be  an  ob« 
taining  of  money  or  goods  by  felse  pretences. 
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Upon  m  fndictment  for  a  ndademeenor,  the  jniy  may  flnd 
fht  deAodant  guilty,  though  the  evidenoe  proye  a  felony.  14 
^  15  Viet.  e.  100.  «.  18.  See  ante,  p.  05.  The  eonrt,  how- 
erer,  may  In  sach  a  caae  discharge  the  Jary,  and  order  the 
defendant  to  he  hidieted  for  the  felony.    Id. 

Upon  an  indictment  against  a  party  as  principal  in  a  felony 
or  niiademeanor,  the  jury  may  find  him  gr^llty,  although  the 
etidence  proTe  that  he  was  not  present  at  the  time  the  offence 
was  committed,  hat  merely  incited,  procnred,  or  advised 
another  party  to  commit  it.    See  ante,  pp.  16.  96. 

Upon  an  indictment  against  a  man  as  principal  In  tiie  ilrst 
degree,  the  jnry  may  flnd  him  gnilty,  Ihongh  the  evidence 
prove  him  to  have  been  a  principal  in  the  second  degree ;  and 
upon  an  indictment  against  a  man  as  principal  in  the  second 
degree,  the  jnry  may  find  him  gailty,  although  the  evidence 
prove  him  to  have  been  a  principal  in  the  first  degree.  Ante, 
p.  13.  Where  two  were  indicted  for  mnrder,  A.  in  the  first 
oonnt  being  indicted  as  principal  in  the  first  degree,  and  B.  as 
being  present  aiding  and  abetting,  and  in  the  second  count  B. 
was  indicted  as  principal  in  the  first  degree,  and  A.  with  being 
present  aiding  iad  abetting;  and  the  Jury  found  them  gnilty, 
but  said  that  they  were  not  satisfied  as  to  which  of  them  actu- 
ally committed  the  mnrder:  the  Judges  (Maule,  J.,  die.) 
heM,  that  the  jury  were  not  bound  to  find  the  defendants 
guilty  on  one  of  the  counts  only,  but  might  find  them  guilty 
on  both.    JR.  v.  Downing  et  aL,  1  l>en.  CC.  52. 

Oneetferal  etmnte.]  By  stat.  11  k  13  Vict  c.  46,  s.  S, 
wUcfa  enables  a  prosecutor  to  include  a  count  for  stealing 
money  or  goods,  and  a  count  for  receiving  the  same  knowing 
than  to  have  been  stolen,  in  the  same  indictment  against  the 
•ame  person  or  persons, — it  is  enacted,  that  **  where  any  such 
indictment  shall  be  preferred  and  found  against  any  person, 
the  prosecutor  shall  not  be  put  to  his  election,  but  it  shall  be 
lawful  for  the  jury,  who  shall  try  the  same,  to  find  a  verdict 
of  gnilty,  either  of  stealing  the  property  or  of  reoeivinff  it 
knowing  it  to  have  been  stolen  ;  and  if  such  indictment  shall 
have  bMn  preferred  and  found  against  two  or  more  persons, 
il  diall  be  lawful  for  the  jury  who  shall  try  the  same,  to  find 
all  or  any  of  the  said  persons  guilty,  either  of  stealing  the  pro* 
perty  or  of  receiving  it  knowing  it  to  have  been  stolen,  or  to 
find  one  or  more  of  the  said  persons  guilty  of  stealing  the  pro* 
perty,  and  the  other  or  others  of  them  gailty  of  receiving  it 
knowing  it  to  have  been  stolen." 

In  other  cases,  where  there  are  two  or  more  counts  in  the 
indictment,  if  the  prosecutor  be  not  put  to  his  election  to  say 
on  which  he  will  proceed,  the  Jury  may  convict  on  any  one  of 
them,  or  on  all.  If,  however,  they  find  a  general  verdict  of 
guilty  on  all,  and  one  count  turns  out  to  be  bad,-*although 
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ihk  eannot  be  made  maUar  of  olgecttoii  in  street  of  jadgment, 
Orant  T.  Astle,  2  I}<mg»  730.  Ayrey  et  al,  t.  Feamtideg 
et  al.,  4  Mua,  ^  W,  168.  Lewin  v.  Edwards,  1  Doiol. 
J^.  C.  630.  Chadwiek  y.  TrmMr  ei  at.,  8  Xaw  ^.  286ea;; 
it  will  be  bad  on  error.  O'CanmaVs  earn.  Ho.  LordSf  1844. 
In  order  to  avoid  this,  it  is  neual  to  have  a  eeparate  Jadgment 
on  each  Goont,  and  as  all  will  take  eflfect  at  the  same  timey 
the  puniehmeuts  will  not  be  cumoUtlYe,  and  if  one  of  the 
counts  be  bad,  it  will  not  affect  the  others.  Where  In  one 
count  A.  B.  was  indicted  for  the  murder  of  J.  N.  by  a  blow  of 
a  stack,  and  C.  D.  and  B.  F.  indicted  as  being  present  aiding 
and  abetting,  and  in  a  second  count  C.  D.  was  Indicted  for 
the  murder  by  throwing  a  stone,  and  A.  B.  and  E.  F.  as  being 
present  aiding  and  abetting,  and  a  general  verdict  given :  this 
was  objected  to,  as  it  left  it  uncertain  whether  the  stick  or 
Ktone  caused  the  death ;  but  the  judges  held  it  Immaterial , 
the  mode  of  death  in  both  counts  being  subetantially  the  sane. 
R,  v.  O* Brian  et  aL^  1  Den.  CC.  9.  See  also  R,  v.  Dmon- 
ing  et  aZ.,  eupra. 

Againet  eome  qf  eet>eral.']  If  several  be  jointly  indicted  for 
an  oflbnce,  which  in  its  nature  may  be  committed  by  one  per- 
son or  several,  the  indictment  is  considered  in  law  as  a  several 
Indictment  against  each,  and  one  may  be  convicted  on  it  and 
the  rest  acquitted.  8  Havok.  c.  47,  «.  8 ;  R,  v.  Taggarty  1 
Car  jr  P'  201.  But  there  are  certain  oflbnoes  which  cannot  be 
committed  by  less  than  a  certain  number  of  persons :  for  in- 
stance, a  riot,  which  cannot  be  committed  by  less  than  three 
persons ;  and  a  conspiracy,  not  by  less  than  two.  And  there- 
fore if  several  be  indicted  for  a  riot,  and  the  jury  acquit  eHX 
but  two,  they  must  acquit  those  two  also,  unless  it  be  charged 
in  the  indictment  and  proved,  that  they  committed  the  riot 
together  with  some  other  person  not  tried  upon  that  indict- 
ment. 2  Hawk,  e.  47,  «.  8.  So,  if  upon  an  indictment  for 
a  conspiracy,  the  jury  acquit  all  the  defendants  but  one,  they 
must  acquit  that  one  also,  however  criminal  they  may  think 
him,  unless  it  be  charged  in  the  indictment  and  proved,  that 
he  conspired  with  some  other  person,  not  tried  upon  that  in- 
dictment. Id,  So  if  a  principal,  and  accessory  either  before 
or  after  the  fact,  be  tried  togetbei*  u}>on  the  same  indictment, 
if  the  jury  acquit  the  principal,  they  must  acquit  the  accessory 
also ;  but  they  may  acquit  the  accessory,  and  find  the  prin- 
cipal guilty. 

Special  verdict,^  The  jury  may  find  a  special  verdict  in 
criminal  cases,  as  well  as  in  civil  actions ;  they  may  do  so 
even  in  capital  cases.  2  Haw,  e,  47,  #s.  3,  0.  But  in  modem 
practice  this  is  very  unusual. 
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Judgment f  ^'C. 

I  shall  treat  of  the  proceedings  from  the  verdict  to  the  judg- 
ment and  allowance  of  coete,  ftc,  under  the  following  heads : — 

1.  Motion  for  a  new  Trial. 

2.  Motion  in  Arrett  qf  Judgment. 
9.  Judffment. 

4.  Coets, 

5.  Reetitution  qf  etolen  Ooods. 
Q,  Record, 


1.  Motion  for  a  new  Trial. 

A  new  trial  cannot  be  granted  in  a  case  of  felony,  even  by 
the  court  of  Queen's  Bench.  R.  v.  Mawbey,  6  T.  R.  638. 
That  court  may  indeed  grant  it  in  the  case  of  a  misdemeanor; 
Jd.  See  R.  v.  Simmons,  1  Wile.  329 ;  but  they  have  always 
refused  to  do  so,  where  the  defendant  has  been  acquitted ;  R. 
V.  Brice,  2  J9.  ^  AUL  606 ;  R.y.  Mann,  4,M.^  S.d37 ; 
R.  V.  Cohen,  1  Stark.  616;  R.  v.  Praed,  4  Burr.  2266;  R. 
V.  Reynell,  6  Saet,  316 ;  and  this  even  in  the  case  of  an  in- 
dictment fbr  non-repair  of  a  highway.  R.  v.  SUverton,  1 
WiU.  298;  R.  y.  Burhon,  6  M.  ^  ^.  392 ;  hut  see  R.  v. 
Wandsuxfrth,  I  B.Sf  Ald.Q3',  R.  v.  Sutton,  5  B.  (^  Ad. 62. 
In  these  latter  cases,  indeed,  instead  of  g^ranting  a  new  trial,  the 
court  stayed  the  en^  of  judgment,  until  the  prosecutor  should 
have  an  opportunity  of  preferring  and  trying  a  fresh  indict- 
ment, to  prevent  the  parish  from  pleading  the  former  acquittal 
in  bar ;  and  even  this  they  have  done  in  very  few  cases.  A 
court  of  oyer  and  terminer  or  general  gaol  delivery,  however,  or 
the  court  of  quarter  sessions,  have  no  power  to  grant  a  new  trial ; 
at  least  such  is  generally  understood  to  be  the  case.  And  where, 
upon  an  indictment  for  the  non-repair  of  a  bridge  being  tried 
on  the  crown  side  at  the  assizes,  and  the  defendants  convicted, 
they  moved  for  a  certiorari  to  remove  the  record  into  the 
court  of  King's  Bench,  in  order  that  they  might  move  for  a 
new  trial,  the  court  refased  it.  Lord  Ellenborough,  C.  J.,  i»ay- 
ing, — "I  would  not  have  the  notion  for  a  moment  entertained, 
that  we  have  the  power  of  entering  into  the  merits  of  verdicts, 
and  granting  new  trials,  in  proceedings  before  inferior  juris- 
dictions. R.  V.  Inhabitants  of  Oxfordshire,  12  Bast, 41 1 .  But 
where  two  persons  were  indicted  at  sessions  for  stealing  oats, 
and  convicted ;  and  it  appearing  afterwards  that,  upon  the  jury 

id 
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retiiing,  one  of  the  Juron  wpanted  himself  from  the  rest,  and 
ooDTened  with  a  stranger  on  the  subject  of  the  trial,  the  eeaBions 
quashed  the  ▼erdict,  and  awarded  a  venire  de  novo  to  the  next 
Mssiona;  and  at  the  next  seseions  the  priaonenwere  again 
tried  and  again  conTicted :  they  then  brought  a  writ  of  erroTy 
and  objected,  first,  that  the  sessions  have  no  authority  to 
grant  a  new  trial ;  and  secondly,  that  there  Itad  been  no  neiw 
arraignment  and  plea,  before  the  second  trial :  as  to  the  last 
point,  the  court  held  that  the  parties  having  once  pleaded  and 
put  themselves  upon  the  country,  it  was  unoeoesrary  for  them 
to  do  so  a  seoond  time ;  and  as  to  the  first  point,  the  court  said 
that  this  could  not  be  deemed  a  new  trial ;  the  first  trial  was 
either  good  or  bad  ;  if  good,  the  second  trial  was  coram  turn 
judiee,  and  might  be  deemed  a  nullity ;  if  bad,  it  must  be 
deemed  a  mistrial  and  a  nullity,  and  therefore  as  the  prisoners 
had  put  themselves  upon  the  country,  they  might  well  be  tried 
at  the  next  sessions ;  in  either  view  of  the  case,  the  judgment 
was  right.    R.  v.  Fowler  ^  Sexton,  4  B,  8^  Aid.  279. 

9.  Motion  in  Arrest  qf  Judgment. 

A  defendant  may  move  in  arrest  of  judgment,  for  all  defects 
or  matters  of  objection  which  are  not  cured  by  verdict.  I 
shall  now,  therefore,  enumerate  the  defects  which  are  cured  by 
verdict,  and  which  of  course  cannot  be  made  the  subject  of  a 
motion  in  arrest  of  judgment : 

1.  Every  objection  to  an  indictment  for  any  formal  defect 
apparent  on  the  face  thereof,  shall  be  taken  by  demurrer  or 
motion  to  quash  such  indictment,  before  the  jury  shall  bo 
sworn,  and  not  afterwards ;  and  every  court  before  which  any 
such  objection  shall  be  taken  for  any  formal  defect  may,  if  it 
be  thought  necessary,  cause  the  indictment  to  be  forthwith 
amended  in  such  particular  by  some  officer  of  the  court  or 
other  person,  and  thereupon  the  trial  shall  proceed  as  if  no  such 
defect  had  appeared.     14  ^  16  Vict,  c.  100,  «.  25. 

2.  No  judgment  upon  any  indictment  or  information  for  any 
felony  or  misdemeaoor,  whether  after  verdict  or  outlawry,  or 
by  confession,  defeult  or  otherwise,  shall  be  stayed  or  revened 
for  want  of  the  averment  of  any  matter  unnecessary  to  ho 
proved, — or  for  the  omission  of  cbe  words  *' as  appears  5y  the 
record^**  or  the  words  "with  force  and  arms"  or  the  words 
'^against  the  peace" — nor  for  the  insertion  of  the  words 
** against  the  form  of  the  statute"  instead  of  the  words 
"  ayainst  the  form  qfthe  statutes,"  or  vice  versd  ;  nor  for 
that  any  person  or  persons  mentioned  in  the  indictment  or 
information  is  or  are  designated  by  a  name  of  office  or  other 
descriptive  appellation,  instead  of  his,  her,  or  their  proper 
name  or  names, — ^nor  for  omitting  to  state  the  time  at  which 
the  ofi^nce  was  committed,  in  any  case  where  time  is  not  of 
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tiie  MMoee  of  the  o4ftnce ;  nor  for  stating  the  time  imperfecti  j ; 
aor  for  stattog  the  offence  to  hare  been  committed  on  a  day 
aoiMeqaent  to  the  finding  of  the  indictment  or  exhibiting  the 
iolbmiatkni,  or  on  an  impoflsible  day,  or  on  a  day  that  ne^er 
happened; — nor  for  want  of  a  proper  or  perfect  Tenne,  where 
the  court  shall  appear  by  the  Indictment  or  informa^on  to 
haTO  had  jnrisdlctiov  over  the  offence.  7  O,  4,  e.  64,  «.  SO. 
And  tUe  extends  to  indictments  for  offences  oommltted 
abroad,  as  well  as  for  offences  committed  in  this  country. 
J)mgia9  t.  The  Quaevi,  17  Law  J.  177m.  This  latter 
fvnisioii  as  to  yenne,  howerer,  does  not  aid  the  omission  of 
venne,  altogether,  B,  v.  (y Connor  et  at.,  13  Law  J,  SSm., 
6  Q.  B»  16,  or  tlM  laying  of  the  Tenae  in  a  wrong  coanty. 
B.  ▼.  MOehei,  3  Q.  B,  696.  By  stat.  14  &  15  Vict.  c.  100, 
SL  S4,  no  indictment  shall  be  holden  insniHcient  for  any  of  the 
defeeta  above  enamerated,  or  for  want  of  a  proper  or  formal 
conelualon,  or  for  want  of  or  imperfection  in  the  addition  of 
any  defendant,  or  for  want  of  the  statement  of  the  yalne  or 
price  of  any  matter  or  thing,  or  the  amount  of  damage,  injury 
or  spoil,  In  any  case  where  the  value  or  price,  or  the  amount 
of  damage,  injory  or  spoil  is  not  of  the  essence  of  the  offence. 
la  what  caaes  tiie  indictment  may  be  amended,  see  ante, 
pp.09— 101. 

3.  No  judgment  after  verdict  upon  any  indictment  or  infor- 
mation tot  any  felony  or  misdemeanor,  shall  be  stayed  or  re- 
versed for  want  of  a  similiter ; — nor  by  reason  that  the  jury 
ptoeess  has  been  awarded  to  a  wrong  officer  upon  an  insulfi- 
dent  saggestion ; — ^nor  fbr  any  misnomer  or  ndsdescription  of 
the  ofBcer  returning  such  process,  or  of  any  of  the  jurors ; — 
aor  beeanse  any  person  has  served  upon  the  Jury  who  has  not 
been  returned  as  a  Juror  by  the  sheriff  or  other  officer; — ^and 
that  where  the  offence  charged  has  been  created  by  any  statute 
or  subject  to  a  greater  de^ee  of  punishment  by  any  statute, 
the  Indictment  or  information  shall  after  verdict  be  held  suffi- 
cient. If  It  describe  the  oflfenee  in  the  words  of  the  statute. 
Id.  t.%1.  See  B.  v.  Martin  et  ux.,  Ad.  ^  EL  481. 

4.  We  have  seen  {ante,  p.  176)  that  where  there  are  two  or 
more  eounts,  and  one  bad,  and  a  general  verdict  as  to  both, 
this  Is  not  the  sutject  of  a  motion  in  arrest  of  judgment :  be- 
eanse the  judgment  may  still  be  several,  though  the  verdict  be 
general.  And  where  the  indictment  contain^  two  counts  for 
larceny,  and  a  third  count  stating  that  the  prisoner  feloniously 
reeefved  and  had  the  goods  "  so  as  aforesaid  feloniously  stolen, 
taken,  and  carried  away,"  it  was  moved  to  arrest  the  judg- 
ment, beeanse  the  jury,  by  their  verdict  on  the  two  first  counts, 
had  negatived  the  hu^eny  ''  as  aforesaid :"  but  the  Judges  held 
that  the  last  count  was  good,  and  the  Judgment  ought  not  to 
be  arrested; — some  of  tiiem  holding  that  the  woi^  ''so  as 
aforesaid  "  might  be  rejected  as  surplusage,  and  others  that 
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sappodng  these  woidM  had  the  eilbct  of  importiiig  into  the  thM 
count  that  the  prisoner  had  stolen  the  goods,  that  still  the 
third  count  would  be  good.   R.  ▼.  Craddpekf  20  Law  J.  81  m. 

8.  Judgment, 

If  no  motion  be  made  in  arrest  of  judgment,  or  if  made  and 
decided  against  the  defendant,  the  judge  at  the  assizes,  or  the 
recorder  or  chairman  at  the  sessions,  proceeds  to  pass  sentenee« 
Sometimes  this  is  done  immediately  after  each  trial;  some- 
times at  the  end  of  each  day ;  sometimes  on  some  othat  day  of 
the  assizes  or  sessions.  The  mt  seems  to  be  the  better  method  ; 
at  least  it  is  calculated  to  have  a  better  and  more  lasting  effect 
upon  the  audience,  in  whose  minds  the  crime  and  its  punish- 
ment are  thus  immediately  connected,  the  latter  following 
speedily  and  certainly  upon  the  former ;  it  is  therefore  always 
observed  in  the  case  of  treason  and  murder. 

Where  sentence  of  death  is  to  be  passed,  the  crier  previously 
makes  proclamation  thus:  '*  All  manner  qf  persons,  keep 
silence  w?iiUt  sentence  of  death  is  passed  upon  the  prisoner 
at  the  bar,  upon  pain  of  impjisonment."  In  capital  cases, 
also,  whether  sentence  is  to  be  passed,  or  only  recorded,  the 
clerk  of  aiTaigns  at  the  aeeizes  asks  the  prisoner — *^A,  B.,  have 
you  anything  to  say  why  sentence  of  death  shmdd  not  be 
passed  [or  recorded]  against  you;**  upon  which  the  prisoner 
may  move  in  arrest  of  judgment,  if  that  have  not  been  already 
done,  or  he  may  addraw  any  other  observations  to  the  judge 
which  he  may  think  proper.  In  other  cases,  when  sentence  is 
about  to  be  passed,  the  defendant  may  address  the  court  in 
mitigation  of  punishment,  as  well  as  in  arrest  of  judgment^ 
whether  he  was  tried  and  convicted  or  pleaded  guilty ;  counsel 
however  are  not  permitted  to  address  the  court,  either  in  miti- 
gation or  aggravation  of  punishment,  but  the  court  will  re- 
ceive affidavits  on  either  side,  where  the  defendant  pleads 
guilty,  and  there  are  no  depositions.  See  JR.  v.  Gregory,  1 
Car.  ^  K,  228.  At  sessions,  indeed,  where  a  prisoner  has 
pleaded  guilty,  the  court,  when  they  are  about  to  sentence  him, 
frequently  call  upon  the  counsel  for  the  prosecution  to  state 
the  nature  of  the  case  against  him ;  this,  however,  is  not  done 
at  the  assizes,  but  the  judge  collects  the  fects  of  the  case  from 
the  depositions. 

Where  an  offence,  committed  in  a  county  of  a  city  or  of  a 
town,  is  tried  at  the  assizes,  the  court  may  order  the  judgment 
to  be  executed,  either  in  the  same  county,  or  in  the  county  of 
the  city  or  town  in  whicli  the  offence  was  committed.  61  0, 3, 
e,  100,  s.l;  14  ^  15  Vict.  e.  56,  s.  23. 

Sentence  qf  death,'\  The  principal  offeoces  now  punishable 
with  death,  are,  treason,  murder,  and  unnatural  offences.    In 
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tTCMon  the  MoteDoe  is,  fbat  the  priaoner  iihaU  be  dnwn  on  « 
hoidle  to  the  piece  of  execatioa,  and  there  hanged  by  the  neck 
mtil  he  be  dead,  and  that  afterwards  hia  head  thall  be  severed 
from  his  body,  and  his  body,  divided  into  four  quarters,  shall 
be  disposed  of  as  Her  M^esty  shall  think  fit.  64  G.  3,  e.  14(S, 
9, 1.  Bat  after  sentence  pfonounced,  Her  Miyesty,  by  war- 
lant  under  her  sign  manual,  countersigned  by  a  secretary  of 
state,  may  direct  that  the  prisoner,  instead  of  being  drawn  on 
a  hurdle,  shall  be  conveyed  to  the  place  of  execution  in  such 
manner  as  is  therein  mentioned,  and  instead  of  being  hanged, 
shall  be  beheaded,  and  may  direct  how  his  head  and  quarters 
shall  be  disposed  of.  Id.  e.  2.  A  woman,  for  treason  was 
fivmerly  burnt  -,  2  Hawk.  c.  48,  «.  6;  but  now,  she  is  to  be 
drawn  to  the  place  of  execution,  and  there  hanged  by  the  neck 
until  she  be  dead.    30  G,  3,  e.  48. 

The  punishment  of  principals  and  acoensories  before  the  fiust 
in  murder,  is  death  .  9  <?.  4,  c.  31,  e.  3.  Formerly  the  prisoner 
must  have  been  executed  on  the  day  but  one  after  the  passing  of 
thesentence;  and  after  being  hanged,  bis  body  was  to  be  disse^ed 
or  hang  in  chains.  Id.  s.  4.  But  by  stat.  2  4c  3  W.  4,  c.  76, 
the  body  was  no  longer  to  be  dissected,  but  the  Judge,  by  his 
sentence  might  direct  either  that  it  should  be  hung  in  chains, 
or  buried  within  the  precincts  of  the  prison.  It  was  again 
altered  by  stat.  4  &  6  W.  4,  c.  26,  s.  1,  which  repeals  so  much 
of  these  Acts  as  relates  to  the  hanging  in  diains.  And  now, 
1^  stat.  6  &  7  W.  4.  c  80,  s.  2,  sentence  of  death  shall  be  pro- 
nounced, after  convictions  for  murder,  in  the  same  manner, 
and  the  judge  shall  liave  the  same  power  in  all  respects,  as 
sifter  convictions  for  other  capital  offences. 

The  crime  of  '*  buggery  committed  either  with  mankind  or 
with  any  animal,"  is  punishable  with  death.  9  G.  4,  c.  31, 
«.  16.  Formerly  rape  was  punishable  in  the  same  manner. 
9  G.  4,  c.  31,«.  16 ;  but  now  the  punishment  is  by  transpor- 
tation for  life.    4^6  Viet.  e.  66,  s.  3. 

But  in  every  case  of  a  capital  felony,  except  murder,  if  the 
court  before  whom  the  offender  shall  be  convicted,  shall  be 
of  opinion  that  under  the  particular  circumstances  of  the  case, 
such  oftnder  is  a  fit  and  proper  subject  to  be  recommended 
for  the  royal  mercy,  such  court  may,  if  it  think  fit,  direct  the 
proper  officer,  then  present  in  court,  to  require  and  ask,  and 
whereupon  such  officer  shall  require  and  ask,  if  such  offender 
hath  or  luioweth  anything  to  say,  why  judgment  of  death 
should  not  be  recorded  against  such  offender;  and  in  case 
such  offender  shall  not  allege  any  matter  or  thing  sufficient  in 
law  to  arrest  or  bar  such  ji^gment,  the  court  shall  and  may, 
and  is  hereby  authorized,  to  abstain  from  pronouncing  judg- 
ment of  death  upon  such  ofl^der ;  and  instead  of  pronouncing 
such  Judgment,  to  order  the  same  to  be  entered  of  record,  and 
thereupon  such  proper  officer  as  aforesaid  shall  enter  judgment 
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of  death  od  reeord  tgalnst  mch  «iiHMlar,  in  the  ngaal  and 
■eenttomcd  lorm^  and  in  tiieh  and  tlie  tame  Manner  aa  is  mom 
naed^  and  as  if  Jodgment  of  death  had  actually  been  ino- 
noonoed  in  open  coait  againiA  soeh  oflteder  by  the  court. 
4  C7.  4,  e.48,  «.  1. 

Aa  to  the  mode  of  proceeding,  where  the  eentence  of  death 
ia  commuted  for  tnmaportatkm,  ms  6  G'.  4,  e.  84, «,  2,  or  for 
impriaonment,Me  11  &.4^  1  W.  4,6. 89, «.  7. 

Sentence  qf  tratuipariaHon,}  By  ttat.  6  G.  4,  c  84,  Her 
Miyesty,  by  and  with  the  adyice  of  her  priry  council,  may 
from  time  to  time  appoint  any  place  or  plaoea  beyond  the  eeaa, 
either  within  or  without  her  dominioaa,  to  which  felona  or 
other  oliendera  under  eentence  or  order  of  transportation 
shall  be  conveyed.  And  the  sentence  runs  accordingly  thus : — 
*'  Ths  sentence  of  the  etmrt  i#,  that  you  be  traneperted  be- 
yond the  seas,  to  such  place  as  Her  Mtfjeety,  by  and  with 
the  advice  qfhgr  privy  council,  may  direct  and  appoint,  for 

the  term  ^  \.ycur  natural  Itfr,"  or  •* years"}.    The 

statute  by  which  the  ofibnce  is  punishable,  mentions  the  tnin 
of  tranaportattion.  But  it  is  provided  by  staL  0  &  10  Viet, 
c.  24,  s.  1,  that  where  the  term  of  transportation  is  for  lifo  or 
some  long  term  of  years,  or  where  imprisonmeut  is  to  be  for  a 
term  not  less  than  two  yean,  it  shall  be  lawful,  if  the  court 
shall  think  fit,  to  pass  sentence  of  transportation  for  a  less  term 
(but  not  less  than  seven  years),  and  to  pass  sentence  of  impri- 
sonment for  a  Icfls  term  than  two  years  with  or  without  hard 
labour. 

Sentence  qf  imprisonutent,]  By  stat  5  &  6  W.  4,  c  38, 
a.  4,  whenever  any  person  shall  be  convicted  at  any  assises  or 
sessions,  of  any  oAnce  for  which  lie  or  she  sliall  be  liable 
either  to  the  punishment  of  death,  transportation,  or  imprison- 
ment, it  shall  be  lawful  for  the  court,  if  it  shall  so  think  fit, 
to  commit  such  person  to  any  house  of  correction  for  such 
Qonnty^  in  execution  of  the  judgment.  Or  such  priscmer 
may  undergo  his  imprisonment  in  the  common  gaol  of  the 
ooonty,  dec.,  in  which  he  is  convicted.  The  court  of  Queen's 
Bench,  indeed,  when  it  passes  sentence  of  imprisonment,  may 
order  the  party  to  be  imprisoned  in  any  county  in  England, 
without  reference  to  the  place  where  the  offence  was  committed ; 
Arch.  Pr.  Cr,  Off,  108  ^  see  R.  v.  Garside,  8  Ad.  ^  ^2. 206 ; 
but  this  is  not  the  case  with  courts  of  oyer  and  terminer  or 
gaol  delivery,  or  courts  of  quarter  sessions. 

The  period  of  imprisonment  for  an  ofibnoe  by  statute,  is 
always  mentioned  in  tlie  statute ;  in  what  cases  the  sentence 
may  be  for  a  less  term,  see  stat,  9  ^  10  Vict,  e.  24,  s,  1  supra. 
For  an  offi^nce  at  common  law,  however,  the  term  is  not  limi- 
ted ;  but  the  court  seldom,  even  for  offences  the  moat  aggra- 
vated, award  a  longer  imprisonment  than  two  years.    Ai^  the 
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Imd  already  sentenoed  fbr  another  offenee.     Wilhef  t.  B,  in 
trrvr,  4  Bro.  P.  C  367. 

The  court,  fai  sentencing  a  defendant  to  hnprbonment,  might 
Ifentnerly  haye  directed  the  prieoner  to  be  kept  in  solitary  oon* 
flnemeoit  fbr  the  whole,  or  any  portion  of  the  time, — in  all 
eases  within  stat  7  &  8  G.  4,  c.  20  {PeeV$  Act,  lareeny),  by 
sect  4^— in  all  cases  witbhi  stat.  7  &  8  O.  4,  c.  90  (PesTs 
Act,  maUeioug  ifyuHet),  bv  sect.  27, — in  all  cases  within 
stat  7  &  8  O.  4y  c.  38,  Irjr  sect.  9,— hi  all  cases  wlthhi  ttst 
11  G.  4  &  1  W.  4,  c.  06  {Forgery  Act\  by  sect.  26,-*in  all 
eases  withm  stat.  2  W.  4,  c.  84  {Coin),  by  sect.  19,— hi  all 
eaaes  within  stat  8  &  9  Vict,  c  25  {vioiiciouB  v/^urie$  Ifyflre^ 
or  explore  suhHatkeeti)^  by  sect.  11 ;— and  in  some  other 
cases,  which  shall  be  mentioned  nnder  their  proper  titles. 
Bnt  by  stat.  1  Vict.  c.  90,  s.  5,  in  all  cases  thereafter,  it  shall 
not  be  lawful  to  direct  that  any  offender  shall  be  kept  in  soli- 
tBxy  confinement  for  any  longer  period  than  one  month  at  a 
time,  or  three  months  in  a  year.  Lastly,  for  all  oilbnees  for 
which  a  woman,  before  stat  1  G.  4,  c.  57,  might  be  sentenced 
to  be  whipped,  the  court  may  order  her  to  be  confined  to  hard 
labour  fat  any  time  not  exceeding  six  calendar  months  nor 
less  than  one  month,  or  may  pass  sentence  of  solitsry  confine* 
Bent  for  any  time  not  exceeding  seven  days  at  any  one  time, 
in  lieu  iA  the  sentence  to  be  publicly  or  privately  whipped. 
1  (?.  4,  e,  bl,  $.  3. 

Hard  labour,']  For  all  ofibnces  within  stat  7  &  8  G.  4, 
c.  28,  for  which  imprisonment  may  be  awarded,  the  court 
may  sentence  the  offender  either  to  be  imprisoned  only,  or  to 
be  imprisoned  /md  kept  to  hard  labour,  in  the  common  gaol 
or  house  of  correction,  as  to  the  court  in  its  discretion  shall 
seem  meet  7  jr  8  (7.  4,  e.  28,  s.  9.  And  the  same,  as  to  all 
the.  oilbnoes  within  stat.  7  &  8  G.  4,  c.  29  (PeeTs  Act,  larceny), 
by  sect  4, — as  to  all  the  oflfences  within  stat  7  &  8  G.  4,  c.  80 
{Ped*i  Act,  malicious  ii\juries),  by  sect.  27, — as  to  all 
oflbnoes  witidn  stat  11  G.  4  &  1  W.  4,  c.  66  {Forgery  Act), 
by  sect.  26,— as  to  all  offences  within  stat.  2  W.  4,  c.  84 
[Coin),  by  sect.  19, — as  to  all  ofibnces  within  stat  8  &  9  Vict. 
e.  25  {moHcious  if^uries  hyfire,  or  explosive  substances),  by 
sect  11.  So,  a  woman,  instead  of  being  whipped,  may  be 
sentenced  to  be  confined  to  hard  labour  in  the  common  gaol 
or  house  of  correction,  for  any  time  not  exceeding  six  months, 
nor  less  than  one,  in  lieu  of  the  sentence  to  be  publicly  or 
privately  whipped. '  I  O.  4,  c.  57,  s,  3. 

Also,  by  stat  3  G.  4,  c.  114,  hard  labour,  as  well  as  im- 
prisonment, may  form  part  of  the  sentence  upon  persons 
convicted  of  any  of  the  following  misdemeanors : — any  attempt 
to  commit  a  felony, — any  riot, — keeping  a  common  gaming 
bouse,  a  common  bawdy  house,  or  a  common  ill-governed 
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And  diaorderly  hooae,— and  wilfal  and  oormpt  pojiuyaiid 
ftubomation  of  pexjury  (when  panlvhed  by  imporisomnent). 
The  statute  mentions  some  other  oflfences :  but  as  &r  as  it 
respects  them  it  was  repealed  by  stat  7  &  8  G.  4,  c.  27,  s.  1, 
and  9  O.  4,  c.  31,  «.  I. 

And  lastly,  by  stat.  14  &  15  Vict  c.  100,  a.  29,  whenever 
any  person  shall  be  oonvieted  of  any  one  of  the  offences  follow- 
ing, as  an  indictable  misdemeanor;  that  is  to  say, — any 
cheat  or  fraud  punishable  at  common  law ; — any  conspiracy 
to  cheat  or  defraud,  or  to  extort  money  or  goods,  or  fiedsely  to 
accuse  of  any  crime,  or  to  obstruct,  prevent,  pervert,  or  defeat 
the  ooune  of  public  justice ; — any  escape  or  rescue  firom  law- 
ful custody  on  a  criminal  charge ; — any  public  and  indecent 
exposure  of  the  person ;  any  indecent  assault,  or  any  assault 
occasioning  actual  bodily  harm  ', — any  attempt  to  have  carnal 
knowledge  of  a  girl  under  twedve  years  of  age ; — any  public 
selling,  or  exposing  for  public  sale  or  to  public  view,  of  any 
obscene  book,  print,  picture,  or  other  indecent  exhibition  : — 
it  shall  be  lawful  for  the  court  to  sentence  the  oflbnder  to  be 
imprisoned  for  any  term  now  warranted  by  law,  and  also  to 
be  kept  to  hard  labour  during  the  whole  or  any  part  of  such 
term  of  imprisonment 

There  are  also  several  other  statutes,  which  specifically 
assign  hard  labour,  as  well  as  imprisonment,  as  a  punishment 
ibr  certain  ofitsnoes,  which  I  shall  have  ocouion  to  mention 
when  1  come  to  treat  of  those  ofibnoes,  in  the  course  of  the  woric 

Whipping,']  Where  imprisonment  forms  part  of  the  punish- 
ment, male  offenders  may  also  be  sentenced  to  be  once,  twice, 
or  thrice  publicly  or  privately  whipped,  if  the  court  shall 
think  fit,  in  the  following  cases: — ^for  offences  against  stat. 
7  &  8  O.  4,  c.  28,  by  sects.  8,  11, — for  most  of  the  offences  in 
stat.  7  &  8  O.  4,  c.  29  {PeeV»  Act,  larceny),  and  in  sUt.  7  &  8 
G.  4.  c  SO  {PeeVa  Act,  malicious  ir^uries) ,  and  for  some  of  the 
offmces  in  stat  0  G.  4,  c.  31  {qffencei  against  the  person).  By 
stat  8  &  9  Vict  c.  25  {malicious  ir^juries  hyftre,  or  explosive 
sybstanees) ,  it  is  enacted  by  sect.  9,  that  every  male  person  under 
the  age  of  eighteen  years,  who  shdl  be  convicted  of  any  offence 
under  this  Act,  or  who  shall  be  convicted  of  feloniously  setting 
fire  to  any  building,  vessel,  or  mine,  or  to  any  stack  or  steer, 
— shall  be  liable,  at  the  discretion  of  the  court  before  which 
he  shall  be  convicted.  In  addition  to  any  other  sentence  which 
may  be  passed  upon  him,  to  be  publicly  or  privately  whipped 
in  such  manner  and  as  often,  not  exceeding  thrice,  as  the 
court  shall  direct  And  as  to  larceny,  or  offences  punishable 
as  larceny,  by  Juvenile  ofienders,  we  have  seen  {ante,  p.  59) 
that  they  may  be  punished  summarily  by  imprisonment,  or 
imprisonment  and  hard  labour,  or  fine,  or  if  a  male  (not  ex- 
ceeding the  age  of  fourteen  years«  13  jr  14  Vict,  e.  37,  s*  1); 
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bj  being  <»ee  privately  whipped,  either  instoed  of,  or  in 
addition  to,  Bueh  imprlMmment,  or  imprifonment  and  hard 
labour.     10  ^  11  Viet.  c.  82, «.  1. 

But  sentence  of  whipping,  public  or  private,  shall  not  be 
passed  upon  a  female,  for  any  offence  whatever :  I  0. 4,c.  57, 
«.  S  ;  but  Instead  thereof,  the  court  or  justice  of  the  peace  be- 
fore whom  thef  shall  be  tried  or  convictod,  may  pass  sentence 
of  confinement  to  bard  labour  in  the  common  gaol  or  house 
of  correction  for  any  time  not  exceeding  aiz  months  or  lesa 
than  one, — or  of  solitary  confinement  therein  for  any  time 
not  exceeding  seven  days  at  any  one  time, — in  lieu  of  the 
sentence  of  being  publicly  or  privately  whipped.    Id,  «.  3. 

PunUhmentfarfeUmyJ]  In  most  cases  of  Mony,  created 
or  made  punishable  by  statute,  the  statute  states  the  punish- 
ment, and  the  sentence  must  accord  with  it.  But  there  are, 
and  may  be  hereafter,  some  oflfences  made  felony  by  statute,  for 
which  no  punishment  has  been  or  may  be  specially  provided ; 
and  in  such  cases  the  offender  shall  be  liable,  at  the  discretion 
of  the  court,  to  be  transported  beyond  the  seas  for  the  term  of 
seven  yean,  or  to  be  imprisoned  (with  or  without  hard  labour, 
8. 0),  for  any  tenn  not  exceeding  two  years,  and  if  a  male,  to 
be  once,  twice,  or  thrice  publicly  or  privately  whipped  (if  the 
court  shall  think  fit),  in  addition  to  such  imprisonment  7  jr  8 
G.  4,  c.  28,  s,  8. 

As  to  the  punishment  for  a  subsequent  iUony : — by  stat. 
7  &  8  G.  4,  c.  28,  B.  1 1,  if  any  person  shall  be  convicted  of 
any  felony,  not  punishable  with  death,  committed  after  a 
previous  conviction  for  felony, — such  person  shall,  on  such 
subsequent  conviction,  be  liable,  at  the  discretion  of  the  court, 
to  be  transported  beyond  the  seas  for  life,  or  for  any  term  not 
leas  than  seven  years,  or  to  be  imprisoned  (with  or  without 
hard  labour,  s.  9),  for  any  term  not  exceeding  four  years,  and, 
if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately 
whipped  (if  the  court  shall  think  fit),  in  addition  to  such  im- 
prisonment. 

Punishment  for  a  misdemeanor  at  commen  law,"]  The 
punishment  for  a  misdemeanor  at  common  law,  is  by  fine,  or 
imprisonment,  or  both.  I  have  already  observed,  ante^  p.  182, 
that  although  for  offences  at  common  law,  the  term  of  im- 
prisonment is  not  limited,  yet  the  court,  even  for  offences  the 
most  aggravated,  seldom  award  a  longer  imprisonment  than 
two  years. 

Sentenee,where  the  party  is  in  custody  for  another  qfitmce."] 
Wherever  sentence  shall  be  passed  for  felony  on  a  person 
already  imprisoned  under  sentence  for  another  crime,  it  shall 
be  lawful  for  the  court  to  award  imprisonment  for  the  subse- 
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quent  ofhnoe,  to  eommeoes  at  the  explntion  of  the  fanprieon- 
ment  to  which  sach  penon  shall  have  been  prerioosly  aen» 
teneed ;  and  where  such  penon  shall  be  alrady  under  aen- 
tenoe  either  ot  hnprisonment  or  transportation,  the  court,  if 
empowered  to  pass  sentence  ot  transportation^  may  award 
•adi  sentence  tor  the  sabeeqnent  olTence,  to  commence  at  the 
expiration  of  the  imprisonment  or  transportltion  to  whidi 
such  person  shall  have  been  previonaly  sentenced,  although 
the  aggregate  term  of  imprisonment  or  transportation  reepec- 
tiTely  may  exceed  the  term  for  which  either  of  those  punish- 
ments could  be  otherwise  awarded.     7  ^  8  G*.  4,  c.  38^  «.  10. 

Judgment  amended,']  A  Judgment  pronounced  by  a  eouK 
of  oyer  and  terminer  or  g^I  delivery,  may  be  idtersd  or 
amended  by  the  judge,  at  any  time  dining  line  same  assixes  ; 
a  judgment  by  a  court  of  quarter  sessions  may  be  altered  at 
any  time  during  the  same  sessions ;  and  a  judgment  of  the 
court  of  Queen's  Bench,  at  any  time  during  the  same  term : — 
provided  the  sentence  be  not  actually  entered  of  record.  See 
S  Arch.  Pr,  172.  2  Hawk.  c.  48,  s.  80.  A.  r.  Fletcher, 
R.  jr  By-  58.     S.  V.  J  J.  qf  Leiceeterekire,  I  M,  ^  S,  443. 
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In  proeecuHtme  for  feloniei,']  The  court  before  which  any 
person  shall  be  prosecuted  or  tried  for  felony,  is  hereby 
authorized  and  empowered,  at  the  request  of  the  prosecutor, 
or  of  any  other  penon  who  shall  appear  on  recognizance  or 
e%ibp€ma  to  prosecute  or  give  evidence  against  any  person 
accused  of  any  felony,  to  order  payment  to  the  prosecutor 
ot  the  costs  and  expenses  which  such  prosecutor  shall  incur 
in  preferring  the  indictment, — and  also  payment  to  the  pro- 
secutor and  witnesses  for  the  prosecution  of  such  sums  of 
money  as  to  the  court  shall  seem  reasonable  and  sufficient  to 
reimburse  such  prosecutor  and  witnesses  for  the  expenses  they 
have  severally  incurred  in  attending  before  the  examining 
magistrate  or  magistrates  and  the  grand  jury,  and  in  other- 
wise carrying  on  such  prosecution,  and  also  to  compensate 
them  for  their  trouble  and  loss  of  time  therein ; — and  although 
no  bill  of  indictment  be  preferred,  it  shall  still  be  lawfU  for 
the  court,  where  any  person  shall,  in  the  opinion  of  the  court, 
hendftde  have  attended  the  court  in  obedience  to  any  such 
recognizance  or  euhpasna,  to  order  payment  unto  such  person 
of  such  sum  of  money  as  to  the  court  shall  seem  reasonable  and 
sufficient  to  reimburse  such  person  for  the  expenses  which  he 
or  she  shall  have  bond  fide  incurred  by  reason  of  attend- 
ing bdore  the  examining  magistrate  or  magistrates, — and  by 


In  Afisdemeaiiors*  187 

ntmoD.  of  tiich  recognizance  or  iubpcmay — ^and  alio  to  eom- 
penaate  such  person  for  trouble  and  Iom  of  time.  7  O.  4, 
e,  94,  9,  98.  Where  the  proaecutor  and  witneiseB  were  boand 
arm  to  proaecute  and  g^ve  evidence  at  the  aasiaes  as  for  a 
felony,  but  by  the  advice  of  connsel  the  indictment  was  pre* 
ferred  for  a  miedemeanor,  in  a  case  where  costs  were  not 
aBowed  by  the  statute :  npon  applieatfon  being  made  for  costly 
WmiamSy  J.,  after  taking  time  to  consider,  granted  it.  JR,  t. 
Banton,  8  Car,  ^  K.  913. 

In  proteoitiana  for  mudemeanorsJ]  Where  any  prosecutor 
or  other  person  shall  appear  before  any  court,  on  recognixanoe 
or  nthpoena,  to  prosecute  or  give  evidence  against  any  person 
indieCed  of  any  assault  with  intent  to  commit  ie]ony,->-of  any 
attempt  to  commit  felony, — of  any  riot,— of  any  misdemeanor, 
for  receiving  any  stolen  property,  knowing  the  same  to  have 
been  stolen, — of  any  assault  upon  a  peace  officer  in  the  execn- 
tioD  of  his  duty,  or  upon  any  person  acting  in  aid  of  such 
officer,— of  any  neglect  or  breach  of  duty  as  a  peace  officer, — of 
any  aasault  committed  in  pursuance  of  any  conspiracy  to  raise 
tiie  rate  of  wages, — of  knowingly  and  designedly  obtaining 
any  property  by  false  pretences, — of  wilful  and  indecent  ex- 
posure of  the  person, — of  vrilful  and  corrupt  peijury,  or  of 
snbomatioQ  of  peijury, — [or  unlawfully  and  carnally  know- 
ing and  abusing  any  girl  being  above  the  age  of  ten  years  and 
under  the  age  o(  twelve  years, — unlawfoUy  taking  or  causiBg 
to  be  taken  any  unmarried  girl,  being  under  the  age  of  sixteen 
years,  out  of  the  possession  and  against  the  will  of  her  ilither 
or  mother,  or  of  any  other  person  having  the  lawful  care  or 
diarge  of  her, — conspiring  to  charge  any  perbon  with  any 
folony,  or  to  indict  any  person  of  any  folony, — and  conspiring 
to  commit  any  felony;  14  ^  16  Viet.  c.  65,  «.  2; — and  in 
every  case  of  assault,  brought  before  justices  of  the  peace  for 
summary  decision,  under  stat.  9  O.  4,  c.  31,  in  which  the 
jnstiees  shall  be  of  opinion  that  the  same  is  a  fit  subject  for 
indictment,  and  shall  thereupon  bind  the  complainant  and 
witneases  fai  recognixance  to  prosecute  and  give  evidence  at 
the  assizes  or  sessions  of  the  "peace.  Id.  $.  3] :  every  such 
court  is  hereby  authorized  and  empowered  to  order  payment 
of  the  costs  and  expenses  of  the  prosecutor  and  witaesses  for 
tiie  prosecution,  together  with  a  compensation  for  their  trouble 
and  loss  of  time,  in  the  same  manner  as  courts  are  hereinbe- 
fore authorized  and  empowered  to  order  the  same  in  cases  of 
folony; — and  although  no  bill  of  indictment  be  preferred,  it 
shall  still  be  lawful  for  the  court,  where  any  person  shall  have 
hand  fide  attended  the  court,  in  obedience  to  such  recogni* 
xanee,  to  order  payment  of  the  expenses  of  such  person,  to- 
gether with  a  compensation  for  his  or  her  trouble  and  loss  of 
time,  in  the  same  manner  as  in  cases  of  felony.  7  0, 4,  c.  64, 
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«.  S3.    Tliii  ftetnte,  however,  docs  not  extend  to  caaes  wliattt 
the  iDdietment  b  remoTed  bj  certiorari  at  the  ioatanoe  of  the 
proaeciitor,  and  aikerwarda  tried  oo  the  civil  aide  at  the  fiwirft 
Jl.  ▼.  Joknsam  et  al.,  i?y.  {-  Af.  173.    R.  ▼.  Oalm,  By.  ^ 
M.  176.    B.  Y.  AieAordf,  Jr5.  Tr.  18S8. 

Coito  ^  attmuUng  hrfore  the  examiMing  mtigittrateJ]  By 
atat.  7  G.  4y  e.  64,  ••  2S,  already  noticed  {ntpra),  proeecatora 
and  whnenes,  in  caaes  of  felony,  are  to  be  allowed  their  ex- 
penses in  attending  before  the  examining  magistrate  or  magis- 
trates ;  and  the  section  alao  enacts,  *'  thst  the  araoont  of  the 
expensea  of  attending  before  the  examining  magistrate  or  ma- 
gistrates, and  the  compensation  for  trouble  and  lose  of  time 
therein,  shall  be  ascertained  by  the  oertiflcate  of  such  magis- 
trate or  magistrates,  granted  before  the  trial  or  attendance  in 
court,  if  such  magistrate  or  magistrates  shall  thinic  fit  to  grant 
the  same :"  the  other  expenses  to  be  ascertained  by  the  proper 
officer  of  the  court.  By  that  section,  the  magistrates'  oertifl- 
cate was  conclusive  as  to  the  amount  of  those  expenses.  But 
this  is  no  longer  so ;  for  by  staL  14  k,  16  Vict,  c  66,  s.  6,  the 
amount  of  such  expenses  shall  also  be  ascertained  by  the 
proper  officer  of  the  court,  but  the  amount  thereof,  as  so  ascer- 
tained, shall  uot  exceed  the  amount  mentioned  in  the  oertiflcate 
of  the  examining  magistrate.  So  that  now,  it  should  seem,  the 
prosecutor  and  witnesses  are  entitled  to  be  allowed  their  expensea 
of  attending  before  the  examining  magistrate,  only  in  case 
such  magistrate  shall  grant  a  certificate,  and  if  granted,  the 
amount  therein  allowed  must  be  examined,  and  may  be  re- 
duced on  taxation  j  bv  the  taxing  officer  of  the  court. 

The  Sdrd  sect  of  stat.  7  G.  4,  c.  64,  above  mentioned, 
which  granted  costs  in  certain  cases  of  misdemeanors,  con- 
tained a  proviso,  **  that  in  cases  of  misdemeanor,  the  power 
of  ordering  tlie  payment  of  expenses  and  compensation,  shall 
not  extend  to  the  attendance  before  the  examining  magiiizate." 
But  this  proviso  is  now  repealed  by  stat  14  k  16  Vict  c  66, 
s.  1 ;  and  as  by  stat.  7  0.  4,  c.  64,  s.  83,  the  prosecutors  and 
witnesses  are  entitled  to  their  expenses  in  the  caaes  of  misde- 
meanor therein  mentioned, ''  in  the  same  manner  as  in  cases 
of  felony,"  they  are  now  entitled  to  these  costs  of  attending 
before  the  examining  magistrate. 

In  proMeuHoMfor  offences  at  sea.]  It  shall  be  lawful  for 
the  judge  of  the  court  of  Admiralty,  [and  for  the  Judges  of  the 
Central  Criminal  Court,  4  ^  6  IT.  4,  c.  36,  «.  22,  or  Judges  of 
assise,  and  commissioners  of  oyer  and  terminer,  7^8  Viet, 
6.  S,  s.  1],  in  every  case  of  felony,  and  in  every  case  of  misde- 
meanor oif  the  denominations  hereinbefore  enumerated,  com- 
mitted upon  ^e  high  seas,  to  order  the  assistant  to  the  counsel 
for  the  aifeirs  of  the  Admiralty  and  navy,  to  pay  such  costs, 
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ezpenaes,  and  eompeiMitkm  to  profleciitor  and  wttDettes,  in 
Bke  manner  aa  other  conrtB  may  order  the  treaaoier  of  the 
eoonty  to  pay  the  same. 

In  other  eases.']  Upon  an  faidictment  for  a  nnlsaDoe  hy  a 
steam  engine,  it  is  enacted  by  stat.  1  &  2  G.  4,  c.  41,  that  it 
shall  be  lawful  for  the  oonrt,  by  which  Judgment  ought  to  be 
pronounced,  in  case  of  oouTiction  upon  any  such  indictment, 
to  award  such  costs  aa  shall  be  deemed  proper  and  reasonable, 
to  the  prosecutor  or  prosecutors,  to  be  paid  by  the  party  or 
partiea  so  convicted  aa  aforesaid,  such  award  to  be  made  either 
before  or  at  the  time  of  pronouncing  final  judgment,  aa  to  the 
court  may  seem  fit. 

In  prosecutlona  for  misdemeanors  under  stat.  12  &  IS  Vict, 
c.  76  {procuring  the  d^lement  of  foomsn),  the  prosecutor 
andwitneases  shall  be  allowed  their  expensea,  in  the  same 
manner  aa  in  cases  of  felony.    I<L  ss.  3,  3. 

In  prosecutions  for  offences  under  stat.  14  4c  16  Vict.  c.  19, 
(namely,  misdemeanors  in  being  found  at  night,  armed,  with 
Intent  to  break  and  enter  a  dwelling-house,  or  with  imple- 
aaenta  of  house-breaking,  or  disguised,  or  in  a  dwelling-house 
with  intent  to  commit  a  felony, — or  in  inflicting  grievouB 
bodily  harm  with  or  without  weapon, — or  for  felony,  in  using 
chloroform,  &e.,  with  intent  to  commit  or  assist  another  in 
committing  a  felony),  the  court  may  allow  the  expenses  of  the 
prosecution  in  all  respects  aa  in  cases  of  felony.  14  ^  15  Vit't, 
e.  10,  s.  14. 

But  in  prosecutions  for  felonies  and  ofltoces  against  the 
Queen  and  goremment,  under  stat.  11  Vict.  c.  12,  the  court 
shall  not  order  payment  to  the  prosecutor  or  witnesses  of  any 
eoats  which  shall  be  incurred  in  preferring  or  prosecuting  the 
indictment.    Id,  s,  10. 

Rewards,  (^e.,  for  apprehending  certain  qff'enders.']  By 
atat.  7  O.  4,  c.  64,  s.  28,  where  any  person  shall  appear  to  any 
eoort  of  oyer  and  terminer,  gaol  delivery,  superior  criminal 
court  of  a  county  palatine  [or  court  of  quarter  sessions,  so  fer 
aa  respects  oflbnoes  which  the  sessions  have  power  to  try,  14 
(r  15  Viet,  e.  55,  s,  8,]  to  have  been  actiye  in  or*  towards  the 
apprehenaion  of  any  person  charged  with  murder ,^or  with 
felonionaly  and  malldoualy  shooting  at  or  attempting  to  dis- 
charge any  kind  of  loaded  fire  arma  at  any  other  person, — or 
with  stabbing,  cutting,  or  poisoning,— or  with  admtaiisterlng 
anything  to  procure  the  miscarriage  of  any  woman,— or  vrith 
rape,— or  with  burglary  or  felonious  housebreaking,— or  vrith 
robbery  on  the  person, — or  with  arson, — or  with  horse  steal* 
hig,  bullock  stealing,  or  sheep  stealing,— or  with  being  acces- 
sory befirae  the  feet  to  any  of  the  offencea  aforesaid,— or  with 
rBodving  any  property  knowing  the  same  to  have  been  stolen : 
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meh  court  is  hereby  aathoriied  and  empowered,  in 
any  of  the  cases  aforetaid,  to  order  the  sheriff  of  the  county  in 
which  the  offence  shall  have  been  committed,  to  pay  to  the 
person  or  persons  who  shall  appear  to  the  court  to  have  been 
active  in  or  towards  the  apprehension  of  any  person  charged 
with  any  of  the  said  offences,  such  sum  or  sums  of  money  as 
to  the  court  shall  seem  reasonable  and  sufficient  to  compensate 
such  person  or  persons  for  his,  her,  or  their  expenses  and  loes 
of  time,  in  or  towards  such  ap}M«hension. 

And  if  any  man  shall  happen  to  be  killed,  in  endeavouriug 
to  apprehend  any  person  who  shall  be  charged  with  any  of  the 
oflbnces  hereinbeirore  last  mentioned,  it  shall  be  lawful  for  the 
court  before  whom  such  person  shall  be  tried,  to  order  the 
sheriff  of  the  county  to  pay  to  the  widow  of  the  man  so  killed, 
in  case  he  shall  have  bCMBu  married,  or  to  his  child  or  diildren 
in  case  his  wife  shall  be  dead,  or  to  his  £ither  or  mother  in 
case  he  shall  have  left  neither  wife  nor  child,  such  sum  of 
money  as  to  the  court  in  its  discretion  shall  seem  meet.  7 
O.  4,  e.  64, «.  30. 


What  expenset,  (^»  allcwe<L]  Formerly  the  Justices  at 
sions  were  to  make  i*egulations  as  to  the  costs,  ezpenaas,  and 
compensations  to  prosecutors  and  witneeses,  by  stat.  7  O.  4, 
c  64,  R.  26.  But  now  that  section  is  repealed  by  stat.  14  Sl 
15  Vict  c  55,  s.  4 ;  and  by  sect.  5  of  the  latter  statote,  it 
shall  be  lawful  for  one  of  Her  M^esty's  principal  secretaries  of 
state,  to  revoke  any  regulations  made  under  the  provision 
herehibefors  repealed,  and  to  make  regulations  as  to  the  rates 
or  scales  of  payment  of  all  or  any  costs,  expenses,  and  com- 
pensations to  be  allowed  or  orderod  to  be  paid,  under  the  said 
Act  or  any  other  Act  or  this  Act,  to  prosecutors  and  witneeseSy 
and  to  persons  attending  the  court  in  obedience  to  any  i«oog- 
nizance  or  subpoena,  in  cases  of  criminal  prosecutions, — and 
(except  as  hereinafter  mentioned)  to  persons  who  may  have 
been  active  in  or  towards  the  apprehension  of  persons  charged 
with  offences, — and  also  regulations  as  to  the  rates  or  scales 
of  payment  according  to  which  certificates  may  be  granted  by 
the  examinhig  magistrate  or  mag^istrates  in  respect  of  the  ex» 
penses  of  any  prosecutor,  or  witness  or  witnesses  for  the  pro* 
seention,  or  other  person,  of  attending  before  such  magistrate 
or  magistrates,  and  of  any  compensation  for  trouble  and  loss 
of  time  therein,  in  any  case  where  any  court  or.  judge  is  em- 
powered under  the  said  stat.  7  G.  4,  c.  64,  or  any  other  Act 
or  this  Act  to  order  payment  of  such  expenses  or  compensa^ 
tion, — and  concerning  the  forms  of  such  certificates  and  tha 
details  or  particulars  to  be  inserted  therein  of  the  expenaeiy 
trouble,  and  loss  of  time  to  which  wuiti  certificates  rdate ; 
and  it  shall  be  lawful  for  one  of  Her  Majesty's  principal  secie* 
tuies  of  state  firom  time  to  time  to  alter  any  such  regiUatienSy 
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er  make  new  regulations  in  rektioa  to  any  of  the  mattors  afore- 
said, and  such  regolations  for  the  time  being  shall  be  binding 
an  all  courts  and  persons  whomsoever. 

Costs  tamed,  and  order  for  the  eame,"]  By  stat.  14  &  16 
Vict,  c  55,  s.  6,  in  all  cases  where  the  expenses,  &e«  of  pro« 
aecators  or  witnesses  shall  be  allowed, — and  in  all  cases  where 
the  court  shall  order  payment  (except  as  hereinafter  mentioned) 
to  any  person,  who  may  appear  to  have  been  active  in  or  Uh 
wards  &e  apprehension  of  any  person  charged  with  any  of- 
fence, of  compensation  for  expenses,  exertions,  and  loss  of 
time  in  or  towards  such  apprehension, — the  amount  iit  such 
costs,  expenses,  or  compensation  shall  be  ascertained  by  the 
proper  officer  of  the  court,  according  to  the  regulations  made 
nnder  this  Act; — and  where  the  expenses  and  compensation 
in  respect  of  attending  before  any  examining  magistrate  or 
magistrates  are  so  ordered  to  be  paid,  such  expenses  and 
compensation  shall  also  be  ascertained  by  the  proper  officer 
of  the  court  according  to  such  regulations,  but  the  amount 
thereof  as  so  ascertained  shall  not  exceed  the  amount  men- 
tioned in  the  certificate  of  the  examining  magistrate  or  magis- 
trates, and,  save  as  aforesaid,  the  certificate  of  any  examining 
magistrate  or  magistrates  shall  not  b^  conclusive  as  to  the 
amount  to  be  allowed  for  expenses  of  attendance  before  Mm 
or  them,  or  for  compensation  for  trouble  or  loss  of  time 
therein. 

By  Stat.  7  G.  4,  c.  64,  s.  24,  the  order  for  payment  to  the 
prosecutor  or  witness  shall  be  forthwith  mside  out  and  de- 
livered by  the  proper  officer  of  the  court  unto  such  prosecutor 
or  witness,  upon  being  paid  the  sum  of  one  shilling  for  the 
prosecutor,  and  sixpence  for  each  of  the  other  persons,  and  in 
ordinary  cases  shall  be  made  on  the  treasurer  of  the  county, 
riding,  or  division  in  which  the  offence  was,  or  is  supposed  to 
have  been,  committed.  Or  if  the  offence  have  been  committed 
in  a  liberty,  franchise,  city,  or  town,  not  contributing  to  the 
payment  of  the  county  rate,  It  shall  be  paid  out  of  the  rate  la 
the  nature  of  a  county  rate,  or  out  of  any  fund  applicable  to 
similar  purposes,  where  there  is  such  a  rate,  by  the  treasurer 
or  officer  having  the  collection  or  disbnrsement  of  the  same ; 
or  where  there  is  no  such  rate,  it  shall  be  paid  out  of  the  rate 
for  the  relief  of  the  poor ;  and  the  order  shall  be  directed  ac- 
cordingly. Id,  e.  25.  See  B,  v.  Treasurer  qf  the  Borough  of 
Oswestry  f  12  Shaw's  J.  P.  73*  And  where  a  prisoner  charged 
with  having  committed  a  capital  offence  in  any  town  or  place 
having  exclusive  jurisdiction,  shall  be  committed  to  the  counW 
gaol  for  trial  at  the  assizes,  in  pursuance  of  stat.  1  Q.  4.  c.  14, 
the  expenses  the  county  shall  be  put  to  by  reason  of  soch  com- 
mitment shall  also  be  paid  by  such  town  or  place.  1  O.  4, 
e,  14,  #.  9. 
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And  In  casee  where  an  indictment  for  an  oflence  committed 
in  a  connty  of  a  city,  or  of  a  town,  is  preferred  at  the  aasixes 
for  the  adjoining  connty,  as  mentioned  ante,  p.  64,  the  order 
for  expenses  of  tiie  prosecutor  and  witnesses,  &c.,  shall  he  di- 
rected to  the  person  who  should  have  been  ordered  to  pay  the 
same  if  the  prisoner  had  been  prosecuted  for  the  o£fenoe  in 
such  county  of  a  city,  kc;  9S  0, 3,  c.  52,  s,S;  14^15  Viet, 
e.  65,  #.  Sd ;  and  an  order  to  pay  the  expenses  the  connty 
shall  have  incurred  by  reason  of  the  removal  of  the  prisoner 
there  for  trial,  &:c.,  shall  be  directed  in  like  manner.  51  G.  9, 
e,  100, 8.  2. 

The  order  for  payment  of  expenses,  &c.,  to  persons  acHve  in 
apprehending  certain  offenders,  as  above  mentioned,  is  made 
out  by  the  officer  of  the  court ;  that  made  on  the  death  of 
such  person,  is  made  by  the  court  itself;  in  both  instances  the 
order  is  directed  to  the  sheriff  of  the  county,  who  pays  the 
amount,  and  is  repaid  by  the  commissioners  of  the  IVeasnry. 
7  G,  4,  c.  64,  SB.  29,  30. 


5.  Restitution  of  stolen  Goods. 

As  to  goods,  &c.,  obtained  by  larceny,  embezzlement,  or 
fiilse  pretences,  or  by  knowingly  receiving  the  same,  the  stat. 
7  &  6  G.  4,  c.  29,  s.  57,  ''  to  encourage  the  prosecution  of  of- 
fenders," enacts,  that  if  any  pei*sou,  guilty  of  any  such  felony 
or  misdemeanor,  in  stealing,  taking,  obtaining,  or  converting, 
or  in  knowingly  receiving  any  chattels,  money,  valuable  se- 
curity, or  other  property  whatsoever,  shall  be  indicted  for  any 
such  offence,  by  or  on  behalf  of  the  owner  of  the  property  or 
his  executor  or  administrator,  and  convicted  thereof, — the 
property  shall  be  restored  to  the  owner  or  his  representative ; 
and  the  court  before  whom  any  such  person  shall  be  so  con- 
victed, shall  have  power  to  award  from  time  to  time  writs  of 
restitution  for  the  said  property,  or  to  order  the  restitution 
thereof  in  a  summary  manner :  provided  always,  that  if  It 
shall  appear  before  any  award  or  order  made,  that  any  valu- 
able security  shall  have  been  bond  fide  paid  or  discharged  by 
•ome  person  or  body  corporate  liable  to  the  payment  thereof, 
or  being  a  negotiable  instrument  shall  have  been  hona  fids 
taken  or  received,  by  transfer  or  delivery,  by  some  person  or 
body  corporate,  lor  a  just  and  valuable  consideration,  without 
any  notice,  and  without  any  reasonable  cause  to  suspect  that 
the  same  had  by  any  felony  or  misdemeanor  been  stolen,  taken, 
obtained,  or  converted  as  aforesaid,  in  such  case  the  court  shall 
not  award  or  order  the  restitution  of  such  security.  A  bank 
of  England  note,  which  had  been  paid  and  cancelled,  was 
holden  to  be  within  this  latter  proviso.  27.  v.  Stanton,  7 
Car.  ^  P.  431. 


Record.  193 

0.  The  Record, 
The  following  is  the  form  of  the  lecoid  when  made  up : 


Wcnnmehshire  i  Beit  remembered  that  at  [&c.,  as  in  the 
to  toit.  )  caption  of  the  indictment,  ante,  pp.  76,  77  : 
then  copy  the  indictment  to  the  end.  Then  state  the  arraign- 
ment, ic,  thus :  Afterwards  to  wit  at  the  tame  eeseione  qf 
the  Lady  the  Queen  of  oyer  and  terminer  [or  sessions  of  the 

peace'i  holden  as  oforesaid  on  Friday  the day  qf , 

in  the year  of  the  reign  qforesaid,  the  said  A,  B.  being 

brought  to  the  bar  of  the  court  here,  and  the  indictment 

qfaresaid  being  read  unto  fnm,  and  being  demanded  concern" 

ing   the  premises  in   the  said  indictment  above  specified 

tohether  he  is  guilty  or  not  guilty  thereqf,  saith  that  he  is 

not  guilty  thereof,  and  thereqf  putt  himeelfupon  the  country: 

therefore  let  a  jury  thereupon  here  immediately  come  btfore 

the  said  justices  of  the  Lady  the  Queen,  of  free  and  lawful  men 

of  the  county  of  Wartoich  ^foresaid,  by  whom  the  truth  qf 

the  matter  may  be  the  better  knowfi,  and  who  are  not  qf  kin  to 

the  said  A.  B,,  to  recognize  upon  their  oath  whether  the  said 

A.  B.  be  guilty  qf  the  [felony  and  murder]  in  the  said  in- 

dietment  aforesaid  above  specified,  or  not  guilty :   and  the 

jurors  of  the  said  jury  for  this  purpose  by  the  sheriff  of 

Warwickshire  impanelled  and  returned,  to  wit  O.  H.,  [&c., 

stating  the  names  of  the  Jarors,]  being  called,  come,  who  being 

^ected,  tried  and  sworn  to  speak  the  truth  of  and  concerning 

the  premises,  upon  their  oath  say  that  the  said  A.  B.  is 

guUty  of  the  [felony  and  murder"]  ^foresaid,  on  him  above 

charged  in  manner  aforesaid,  as  by  the  indictment  aforesaid 

is  above  supposed  against  him:  [And  upon  this  it  is  forth' 

with  demanded  of  the  said  A,  B,  if  he  hath  or  knoweth  any^ 

thing  to  say,  wherrfore  the  said  justices  here  ought  not  upon 

the  premises  and  verdict  aforesaid  to  proceed  to  judgment 

and  execution  against  him;  who  nothing  further  saith,  un^ 

less  as  he  brfore  had  said :]  Whereupon  all  and  singular  the 

premises  being  seen,  and  by  the  taid  justices  here  fully  under^ 

stood,  it  is  considered  by  the  court  here  that  the  said  A,  B, 

[be  taken  to  the  gaol  of  the  said  Lady  the  Queen  qf  the  said 

county  of  Warwick,  from  whence  he  came,  and  from  thence 

to  the  place  of  execution,  and  there  be  hanged  by  the  neck 

taUU  he  be  dead. 

Where  there  are  two  or  more  counts  in  the  indictment,  care 
must  be  taken  in  entering  the  verdict  and  judgment.  Where 
an  indictment  against  principal  and  receiver,  contained  two 
counts  against  the  principal,  one  for  stealing  a  bank  note,  and 
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the  other  for  stealing  a  pocket  book,  and  the  receiyer 
charged  with  knowingly  receiving  them ;  and  the  prindpAl 
was  foond  guilty  on  the  second  count  only,  and  the  receiver 
found  guilty  ''  of  the  offence  aforesaid/'  this  was  holden  bad,  for 
it  was  uncertain  to  which  offence  the  finding  referred.  1{.  t. 
Graham,  1  Leach,  82 ;  2  Hawk.  c.  25,  #.  72,  n. ;  and  see  R,  t. 
Salanmns,  1  T.B,  149.  So  where  there  were  two  counts  for 
felony  in  the  indictment,  and  the  jury  procef«  was  to  try 
whether  the  prisoner  was  guilty  **  of  the  felony  aforesaid,"  and 
the  verdict  was,  that  he  is  guilty  '*  of  the  felony  aforesaid ; " 
this  was  holden  bad,  for  the  word  ''  felony  "  is  not  nomem 
eoUectivum,    10  Shaw'e  J.  P.  327. 


8BCTI0XC  y. 

Appeal  to  the  Criminal  Appeal  Court, 

The  court  and  its  judges.']  The  establit^hment  of  a  criminal 
court  of  appeal,  by  stat.  11  &  12  Vict.c.  78,  is  the  greatebi 
improvement  which  has  perliaps  ever  been  made  in  the  ad- 
ministration of  our  criminal  law,  so  far  as  relates  to  indictable 
offences.  It  gives  a  defendant  the  full  effect  of  a  writ  of  error, 
speedily,  and  with  little  expense  to  either  party;  and  the 
doubt  or  difficulty  beiog  pointed  out  by  the  judge  who  tried 
the  case,  affords  the  judges  of  the  appeal  court  the  best  assur- 
ance they  can  have,  that  no  frivolous  objections  will  be  sub- 
mitted to  them. 

The  judges  of  the  court  comprise  the  whole  of  the  fifteen 
Judges  of  the  courts  of  common  law  at  Westminster, — the 
Justices  of  the  court  of  Queeu's  Bench,  the  Jujttices  of  the 
common  pleas,  and  the  barons  of  the  exchequer.  But  by  the 
3rd  section  of  the  Act  "  the  jurisdiction  and  authorities  by 
this  Act  given  to  the  said  justices  of  either  bench,  and  barons 
of  the  exchequer,  shall  and  may  be  exercised  by  the  said  jus- 
tices and  barons,  or  five  of  them  at  the  least,  (of  whom  the 
Lord  Chief  Justice  of  the  court  of  Queen's  Bench,  the  Lord 
Chief  Justice  of  the  court  of  common  pleas,  and  the  Lord 
Chief  Baron  of  the  court  of  exchequer,  or  one  of  such  chiefe 
at  least,  shall  be  part),  being  met  in  the  exchequer  chamber 
or  other  convenient  place.    11  ^  12  Viet,  c,  78, «.  3. 

Appeal,  in  what  casesJi  By  stat  11  &  12  Vict.  o.  78,  s.  1, 
"when  any  person  shall  have  been  convicted  of  any  ti'easony 
felony,  or  misdemeanor,  before  any  court  of  oyer  and  terminer 
or  gaol  delivery,  or  court  of  quarter  sessions,  the  judge  or 
commissioner  or  justices  of  the  peace  before  whom  tlie  case 
shall  have  been  tried,  may,  in  his  or  their  discretion,  reserve 
any  question  of  law,  which  shall  have  arisen  on  the  trial,  for 
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tlia  coMlderatioD  of  the  jiudces  of  either  hench  and  barons  of 
the  exchequer ; — and  thereupon  sliall  have  authority  to  respite 
execution  of  the  judgment  on  such  conviction,  or  postpone  the 
Judgment  until  such  question  shall  have  been  considered  and 
decided,  as  lie  or  they  may  think  fit ;— and  in  either  case  the 
eoart,  in  its  discretion,  shall  commit  the  person  convicted  to 
prison,  or  shall  take  a  recognizance  of  bail,  with  one  or  two 
•afficient  sureties,  and  in  t^nch  sum  as  the  court  shall  think  fit, 
eooditioned  to  appear  at  such  time  or  times  as  the  court  shall 
direct,  and  receive  judgment,  or  to  render  himself  in  execution, 
■s  the  ease  may  be."  Although  justices  of  the  peace  are  alone 
nentioned  here  with  reference  to  a  court  of  quarter  sessions, 
yet  it  has  been  holden  that  a  recorder  at  a  borough  sessions 
may  reserve  a  question  for  the  opinion  of  the  judges  of  this 
appeal  court.    J2.  v.  Masters,  2  Car.  ^  K.  030. 

Under  this  section,  tlie  judge,  justices,  or  recorder  may  re- 
serve ''  any  question  of  law,  which  shall  have  arisen  upon  the 
trial ; "  even  a  question  upon  the  form  of  the  indictment.  Vide 
infra ;  and  see  R.  v.  Webb,  2  Car.  ^K.QQS;  J2.  v.  Martin, 
Id,  050.  So,  a  question  which  at  the  trial  was  made  the  subject 
of  a  motion  in  arrest  of  judgment,  may  be  reserved.  M.  t. 
Martin,  2  Car.  Sf  K.  050.  But  the  court,  under  this  Act, 
have  no  authority  to  review  the  judgment  given  by  any  Judge, 
justices,  or  recorder  upon  demurrer ;  R.  v.  Faderman  et  al., 
10  Law  J.  147  m ;  indeed  it  is  now  declared,  by  a  rule  of 
this  court,  '^  that  no  case  be  heard  upon  any  demurrer  to  the 
pleadings."    Rule  Tr.  T.  13  Vict.  19  Law  J.  xv. 

Case  ]  In  order  to  obtain  the  opinion  of  the  court  of  appeal 
*'  the  Judge  or  commissioner  or  court  of  quai*ter  sessions  shall 
state,  in  a  case  signed  in  the  manner  now  usual,  the  question 
or  questions  of  law  which  shall  have  been  so  reserved,  with 
the  special  circumstances  upon  which  the  same  shall  have 
arisen ;  and  such  case  shall  be  transmitted  to  the  said  justices 
and  baxons."    1 1  $•  12  Vict.  c.  78,  s.  2. 

The  case  must  briefiy  state  the  question  or  questions  of  law 
reserved,  and  such  ^ts  only  as  raise  the  question  or  questions 
submitted ;  if  the  question  turn  upon  the  Indictment,  or  upon 
any  connt  thereof,  then  the  case  muHt  set  forth  the  ipdictment, 
or  the  particular  count  It  must  state,  also,  whether  judgment 
on  the  conviction  was  passed,  or  postponed,  or  the  execution 
of  the  judgment  respited,  and  whether  the  person  convicted  be 
in  prison  or  has  been  discharged  on  recognizance  of  bail  to 
appear  and  receive  judgment,  or  to  render  himself  in  execu- 
tion.   RuU  Tr.  T.  13  Vict.  10  Law  J.  xv. 

The  original  case,  signed  by  the  judge,  or  commissioner,  or 
chairman  of  sessions,  and  seventeen  copies  of  the  same,  one 
lor  each  Judge,  and  one  for  each  party,  shall  be  delivered  to 
the  clerk  of  the  court  at  the  exchequer  chamber,  Westminster, 

A2 
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at  least  four  days  before  the  day  appointed  for  the  sitting  of 
the  court ;  and  the  fee  thereon,  payable  to  the  clerks  of  the 
said  judges,  shall  not  exceed  ^e  fee  payable  on  demurrer  or 
other  paper  books  [2«.]  as  contained  in  the  table  of  fees  allowed 
and  sanctioned  by  the  judges,  pursuant  to  stat.  1  Yict.  c  30. 
BulB  Tr,  T.  13  Vict.  19  Law  J,  xr. 

Also,  when  any  case  is  intended  to  be  argued  by  counsel  or 
by  the  parties,  notice  thereof  must  be  given  to  the  clerk  of  the 
court,  at  least  two  days  previously  to  the  sitting  of  the  court. 
Rule  Tr.  T.  13  Viet.  19  Law  J.  xv. 

Hearing  and  judgment.']  Upon  the  case  being  thus  trans- 
mitted, "the  said  justices  and  barons  shall  have  full  power 
and  authority  to  hear  and  finally  determine  the  said  question 
or  questions, — and  thereupon  to  reverse,  affirm,  or  amend  any 
judgment  which  shall  have  been  given  on  the  indictment  or  in- 
qui^tion  on  the  trial  whereof  such  question  or  questions  have 
arisen, — or  to  avoid  such  judgment,  and  to  order  an  entry  to 
be  made  on  the  record,  that  in  the  judgment  of  the  said  justices 
and  barons  the  party  convicted  ought  not  to  have  been  con- 
victed,— or  to  arrest  the  judgment, — or  order  judgment  to 
be  given  thereon  at  some  other  session  of  oyer  and  terminer 
or  gaol  delivery,  or  other  sessions  of  the  peace,  if  no  judg- 
ment shall  have  been  before  that  time  g^ven,  as  they  sh^ 
be  advised, — or  to  make  such  other  order  as  justice  may  re- 
quire.    11^12  Vict.  e.  78,  *.  2. 

If  the  case  be  argaed  by  counsel,  they  must  confine  them- 
selves to  the  case  as  stated,  and  argue  it  upon  the  tactB  therein 
mentioned.  B.  v.  Smithy  2  Car^K.  862.  And  if  the  judge, 
chairman,  or  recorder  who  reserved  the  case,  shall  have  omitted 
any  matter  which  may  be  deemed  material,  the  counsel,  before 
the  case  comes  on  for  argument,  should  apply  to  him  to  insert 
it.     Id. 

Also,  the  judges  shall  have  the  power,  if  they  think  fit,  to 
cause  the  case  to  be  sent  back  for  amendment ;  and  thereupon 
the  same  shall  be  amended  accordingly,  and  judgment  shall 
be  delivered  after  it  shall  have  been  amended.  11  §r  12  Vict, 
e.  78,  8.  4. 

The  "judgment  or  judgments  of  the  said  justices  and  barons 
shall  be  delivered  in  open  court,  after  hearing  counsel  or  the 
parties,  in  case  the  prosecutor  or  the  person  convicted  shall 
thitik  it  fit  that  the  case  shall  be  argued,  in  like  manner  as 
the  judgments  of  the  superior  courts  of  common  law  at  West- 
minster are  now  delivered."    11  ^  12  Vict.  e.  78,  #.  3. 

Subeequeni  proecedinge.']  "Such  judgment  and  order,  if 
any,  of  the  said  justices  and  barons,  shall  be  certified  under 
the  hand  of  the  presiding  chief  justice  or  chief  baron,  to  the 
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clerk  of  aarixe  or  his  deputy,  or  to  the  cleik  of  the  peace  or  hie 
depoty,  as  the  case  may  be,  who  shall  enter  the  smne  on  the 
original  record  in  proper  form ;  and  a  oertiflcate  of  such  entry, 
ander  the  hand  of  the  clerk  of  assise  or  his  deputy,  or  the 
derk  of  the  peace  or  his  deputy,  as  the  case  may  be,  in  the 
inrm,  as  near  is  may  be  or  to  the  effect  mentioned  in  the 
adiednle  annexed  to  this  Act,  with  the  necessary  alterations  to 
adapt  it  to  the  circumstances  of  the  case,  shall  be  delivered  or 
transmitted  by  him  to  the  sheriff  or  gaoler  in  whose  custody 
the  person  convicted  ehall  be ;  and  the  said  oertiflcate  shall  be 
a  sufficient  warrant  to  such  sheriff  or  gaoler,  and  all  other 
persons,  for  the  execution  of  the  judgment,  as  the  same  shall 
be  so  certified  to  have  been  affirmed  or  amended,  and  execu- 
tion shall  be  thereupon  executed  on  such  judgment, — and  for 
the  dischai^ge  of  the  person  convicted  from  further  imprison- 
ment, if  the  judgment  shall  be  reversed,  avoided,  or  arrested, 
and  in  that  case  such  sheriff  or  gaoler  shall  forthwith  discharge 
him,  and  also  the  next  court  of  oyer  and  terminer  and  gaol 
delivery  or  sessions  of  the  peace  shall  vacate  the  recognizance 
of  bail,  if  any  ;^-and  if  the  court  of  oyer  and  terminer  and 
gaol  delivery  or  court  of  quarter  sessions  shall  be  directed  to 
give  judgment,  the  said  court  shall  proceed  to  give  judgment 
at  the  next  session. 

The  following  is  the  form,  given  in  the  schedule  to  the  Act, 
of  the 


Cert^lcate  of  the  Clerk  of  Assize  or  Clerk  of  the  Peace. 

Whereas  at  the  session  of  the  peace  for  the  county  of , 

hAd  an ,  hrfore and  others  thmrfelloios,  [or  at  the 

session  of  oyer  and  terminer  and  gaol  delivery  held  for  the 

county  of ,  on  ,  brfore,  among  others.  Sir  A.  B., 

knight  J  one  of  *^  justices  of  the  court  qf and 

[here  name  tlie  quorum  commissioners,]  justices  qf  oyer  and 

terminer  and  gaol  delivery ^^  A,  B.,  late  of ,  labourer^ 

having  been  found  guilty  qf  felony  ^  and  judgment  thereupon 
given,  that  [state  the  substance],  the  court  before  whom  he 
was  tried  reserved  a  certain  question  of  law  for  theconsider* 
ation  of  the  justices  of  either  bench  and  the  barons  qf  the 
exchequer,  and  execution  was  thereupon  respited  in  the 
meantime: 

This  is  to  certify,  that  the  said  justices  and  barons  having 

met  in  the  exchequer  chamber  at  Westminster,  on  the 

day  qf -,  it  was  considered  by  the  said  justices  and 

barons  there  that  thejudgment  aforesaid  should  be  annulled, 
and  an  entry  made  on  the  record,  that  the  said  A,  B.  ottght 
not,  in  thejudgment  of  the  said  justices  and  barons,  to  have 
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been  emwieted  nf  thefiimtiff  ttforeaaid ;  and  you  are  ihter^ore 
kerebf^  required  forthwith  to  discharge  the  said  A.  B,  from 
yow  euMtodff. 

To  the  gaoUr  ^f ,  and  the  ekerHf^f y  and  ail 

others  whom  it  may  coneom, 

(Siffned)        B.  F, 
CUrh  qf  the  peace  for  the  county  ef  ■      , 

[or,  Clerhofaeeizefor y 

AS  the  caie  may  be]. 

And  to  prerent  any  fraud  being  practised,  for  the  pnrpoee  of 
getting  the  prisoner  discharged  by  means  of  a  Ibrged  or  altered 
eertiflcate,  it  is  enacted,  ''That  every  peraon  who  shall  forge  or 
alter,  or  shall  offer,  utter,  dispose  of,  or  put  off,  knowing  the 
same  to  be  forged  or  altered,  any  certificate  of  or  copy  certified 
by  a  chief  Justice, — or  any  certificate  of  or  copy  certified  by  a 
clerk  of  assize  or  his  deputy,  or  the  clerk  of  the  peace  or  hia 
deputy,  as  the  case  may  be, — with  Intent  to  cause  any  person 
to  be  discharged  from  custody,  or  otherwise  prevent  the  doe 
eourse  of  justice, — shall  be  guilty  of  felony,  and  being  con*' 
Ticted  thereof  shall  be  liable,  at  the  discretion  of  the  court, 
to  be  transported  beyond  the  seas  for  aoy  term  not  exceeding 
ten  years,  or  be  imprisoned  for  any  time  not  exceeding  three 
years,  with  or  without  hard  labour  and  solitary  confinement, 
both  or  either,  at  the  discratlon  of  the  court  before  which  he 
shaU  be  tried.     11  ^  12  Viet,  c.  78,  #.  6. 


8BCTI0H   VI.- 

Writ  if  Error, 

In  what  eaeee."]  After  judgment  given  against  a  defendant 
upon  an  indictment  at  the  assizes  or  quarter  sessions,  if  the 
indictment  be  bad  in  substance,  or  the  judgment  be  erroneous, 
or  any  other  defect  in  substance  appear  upon  the  fkce  of  the 
record,  the  defendant  may  have  the  Judgment  reversed  by  the 
court  of  Queen's  Bench,  by  writ  of  error ;  or  where  his  pro- 
perty, real  or  personal,  is  forfeited  by  the  Judgment,  the  writ 
of  error  may  be  brought  after  his  death,  by  his  heir  or  personal 
representative  respectively.  2  Hawk,  c.  60,  «.  11.  See 
8  Bae,  Ahr,  Error ,  il.  1,  2.  And  in  ordinary  cases,  It  is  the 
only  way  in  which  the  Judgment  can  be  reversed,  Eiee^t  ease, 
Cro,  Jae,  404.  B,  v.  J  J.  of  W,  B,  Yoriehire,  7  T.  B.  467. 
0  Vin»  Ahr.  Error^  2>.,  except  upon  appeal,  as  mentioned  in 
the  last  section.  But  if  the  Judgment  be  given  by  persons 
who  have  no  Jurisdiction  in  the  matter,  as  where  a  commission 
authorizes  an  indictment  to  be  taken  before  A.,  B.,  C.  and 
twelve  others,  and  by  colour  thereof  the  commissioners  pro- 
ceed on  an  indictment  taken  before  eight  persons  only,  there 
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tiw  books  say  that  the  judgment  may  be  fidsiiled,  by  showing 
iSbB  special  matter,  without  writ  of  error,  because  it  is  void ; 
3  Inst.  2dl.  2  Hmok,  e.  60,  s.  3.  4  Bl.  Cam,  300,  301 ; 
which  appears  to  me  to  mean,  that  upon  the  record  being 
bRmght  before  the  court  of  Queen's  Bench  by  certiorari,  that 
conrt,  apon  a  statement  of  the  special  matter  on  afAdaTit, 
imcontradictedy  will  quash  the  whole  proceeding.  Or,  if  such 
matter  appear  upon  the  fkce  of  the  record,  the  judgment  may 
be  roTeniiBd  upon  writ  of  error.    8  Bac  Ahr.  Error,  A,  1. 

But  judgment  must  have  been  given,  otherwise  a  writ  of 
error  will  not  lie.  And  therefore  formerly,  where  a  man  was 
faidieted  for  felony  and  found  guilty,  and  he  prayed  his  clergy, 
which  was  allowed  to  him,  he  could  not  alterwards  have  a 
writ  of  error;  for  he  was  convicted  only,  not  attainted.  Ltm/ffe 
eaee,  Cro.  EHs.  480.  2  Bae.  Abr,  Error,  A,  2.  Vin.  Ahr. 
Srrar,  C. 

And  the  judgment  must  have  been  upon  an  indictment ; 
tat  no  writ  of  error  will  lie  upon  a  mere  nummary  conviction ; 
Anon.  Vent.  38.  Anon.  Id.  171.  Berry's  caee,  2  Jon.  167. 
Vin.  Abr.  Error,  D.  2  Bae.  Abr.  Error,  A,;  not  even 
npim  a  conviction  of  forcible  entry  by  justices  of  the  peaee 
upon  view ;  Anon.  Vent.  171 ;  nor  in  any  other  case. 

And  it  must  be  a  judgment  against  the  defendant ;  8  Inet.5t\  4. 
9  Boc.  Abr.  Error,  A.\;  §air  there  is  no  instance  of  error 
being  broDgfat  upon  a  judgment  for  a  defendant  alter  an  ac- 


If  the  indictment  be  against  two,  and  judgment  against 
both,  error  may  be  brouglit  by  either,  but  it  must  be  in  the 
names  of  both ;  but  if  upon  an  indictment  against  two,  judg- 
ment be  against  one  only,  then  he  may  bring  error  in  his  own 
name  alone. 

Attomey'generaVsflat.']  Before  a  writ  oferror  in  a  criminal 
case,  however,  is  sued  out,  the  attorney -general's  flat  for  it 
must  first  be  obtained.  2  Hawk.  c.  60,  s.  13.  First,  there- 
fore,  obtain  a  certificate  from  counsel  that  there  is  error  in 
the  record ;  and  uxKm  producing  that,  and  a  verified  copy  of 
the  indictment  or  I'ecord  to  the  attorney-general,  be  usually 
grants  his  fiat  for  the  writ  of  error.  This  is  granted  as  a 
matter  of  course  in  misdemeanors,  upon  sufficient  cause  being 
shown  for  it ;  but  in  cases  of  felony,  it  is  gitinted  only  ear 
gratid.  4  Bl.  Com  d&2.  See  Cotn.  Dig.  Error,  A.  Gar- 
grav^e  case.  So.  Rep.  176.     Vin,  Abr.  Error,  F, 

The  writ,  and  return,']  There  seems  to  be  two  modes  of 
proceeding,  either  of  which  the  party  may  adopt  at  his  option : 
he  may  bring  the  writ  of  error  directed  to  the  judges,  justices, 
or  recorder,  who  pronounced  the  judgment,  and  have  the 
record  returned  to  the  court  of  Queen's  Bench  under  and  by 
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▼irtoe  of  it ;  or  he  may  have  the  record  remoTed  into  lbs 
court  of  Qaeeo's  Bench  by  certiorari,  and  then  bring  a  writ 
of  error  coram  nobis  upon  iL  R,  ▼.  Foxloy,  1  Salk.  806. 
d  Com.  Dig,  Error,  B,  The  former,  however,  seems  to  be 
the  most  approved  mode  of  proceeding.  Upon  producing  the 
fiat  for  the  writ  at  the  petty  bag  office,  the  derk  there  will 
make  out  the  writ.  Deliver  the  writ  then  to  the  clerk  of 
asrize  (if  the  trial  were  at  the  assizes), or  to  the  derk  of  the 
peace  (if  the  trial  were  at  sessions),  and  he  will  make  a  return 
to  it.  For  this  purpose  he  must  get  the  record  made  up,  and 
engrossed  on  parchment ;  see  the  form,  ante,  p.  193.  He  then 
indorses  the  writ  thus  :  "  The  record  and  proceedinge,  whereqf 
mention  is  vnthin  made,  appear  in  a  certain  schedule  to 
this  writ  annexed.  The  answer  qf  the  commissioners  [or 
Justices,  or  recorder"],  within  named."  He  then  annexes  the 
record  to  the  writ,  and  transmits  it  to  the  crown  office. 

SaU."]  In  cases  of  misdemeanor,  the  defendant,  in  order  to 
stay  execution  of  the  judgment,  or,  if  in  custody,  to  be  set  at 
liberty,  pending  the  writ,  may  enter  into  recognizance,  with 
two  snffident  sureties,  before  any  judge  of  the  court  of  Queen's 
Bench,  or  any  commissioner  for  taking  bail  in  the  country, 
in  such  sum  as  the  judge  or  commissioner  shall  direct,  con- 
ditioned to  prosecute  the  writ  of  error  ^ith  effect,  and,  in 
case  the  judgment  shall  be  affirmed,  forthwith  to  render  the 
defendant  to  prison  according  to  the  judgment,  if  imprison* 
ment  be  a<]Uudged.  8^9  Vict.  c.  68,  «.  1.  If  the  defendant 
be  under  disability,  then  a  recognizance  with  two  sufficient 
sureties  shall  be  taken.  Id.  The  sureties  justify,  &c..  In  the 
same  manner  as  in  dvil  actions.    Id. 

Upon  the  recognizance  being  transmitted  to  the  crown 
office  of  the  court  of  Queen's  Bench,  the  clerk  there  will  give 
a  certificate  thereof  to  the  deiendant*s  agent,  which,  being 
duly  verified  by  affidavit  made  before  one  of  the  judges  of  any  of 
the  superior  courts  of  common  law,  or  a  commissioner,  shall 
be  a  sufficient  warrant  to  tlie  gaoler  to  discharge  the  defend- 
ant,  or,  if  a  fine  have  been  levied,  to  authorize  the  person 
having  the  amount,  to  repay  it  to  the  defendant.    Id.  «.  2. 

If  judgment  be  affirmed,  and  imprisonment  were  adjudged, 
then,  if  the  defendant  had  been  imprisoned  any  time  under 
the  judgment  at  the  time  he  was  discharged,  he  shall  be  im- 
prisoned for  the  remainder  of  the  time  only,  which  was  ad- 
judged.   Id.  8. 3. 

Assignment  qf  errors.']  As  soon  as  the  writ  is  returned, 
and  the  return  filed,  get  the  assignment  of  errors  drawn  and 
signed  by  counsel,  engross  it  on  paper,  and,  in  misdemeanors, 
file  it  in  the  crown  office ;  but  in  cases  of  felony,  the  defendant 
must  appear  in  court,  and  assign  errors  in  person. 
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It  may  be  naceBsary  to  mention,  that  in  eases  of  misde- 
meanoTy  if  at  thU  or  any  other  stage  of  the  proceedings,  the 
eoort  of  error,  upon  niotioa,  decide  that  the  defendant  has 
wilfaU  J  delayed  or  neglected  to  prosecute  the  writ  of  error 
with  eflbct,  they  may  order  the  writ  to  be  quashed ;  and 
tbereapon  the  defenchint  will  be  liable  to  execution  on  the 
judgment.    8^9  Viet,  e.  68, «.  5. 

Joinder  in  error.']  After  filing  the  assignment  of  errors,  let 
the  plaintiff  in  error  obtain  a  side  bar  rule  to  join  in  error, 
and  serve  it,  together  with  a  copy  of  the  assignment,  on  the 
prosecutor  or  his  attorney ;  and  if  he  do  not  file  a  joinder  in 
error  within  eight  days  idfber  service  of  the  rule,  the  plaintiff 
in  error  may  sign  judgment  as  for  want  of  a  joinder,  at  the 
opening  of  the  office  on  the  mpming  of  the  ninth  day,  unleiss 
an  order  of  the  court  or  of  a  judge,  extending  such  time,  shall 
have  been  obtained  and  served,  and  in  such  case  judgment 
shall  not  be  signed  until  the  day  after  the  expiration  of  the 
time  granted  by  such  order.     Beg.  Cr.  Off,  17, 18. 

The  prosecutor,  witliin  the  time  here  mentioned,  must  get 
his  joinder  in  error  drawn,  engrossed  on  paper,  and  sigpied  by 
counsel,  and  must  file  it  at  the  crown  oflSce. 

Argument,  Sfc]  Upon  the  joinder  in  error  being  filed, 
either  party  may  obtain  a  rule  for  a  concilium  at  the  crown 
office,  and  serve  it  on  the  opposite  party ;  and  then  the  case  is 
aet  down  In  the  crown  paper  for  argument.  The  rule  specifies 
the  day  for  which  the  case  will  be  put  into  the  paper,  and 
must  be  drawn  up  and  served  six  days  at  least  before  such  day 
within  forty  miles  of  London,  or  within  eight  days  in  other 
cases.  Reg,  Cr,  Off.  21.  But  in  all  cases  where  the  de- 
fendant is  in  prison,  or  otherwise  undergoing  his  sentence, 
the  court  upon  application  on  his  belialf,  will  in  general  fix 
some  early  day  in  the  term  for  the  argument,  and  a  rule  must 
be  drawn  up  accordingly,  which  must  be  served  on  the  pro- 
secutor or  his  attorney. 

Paper  books  are  then  delivered  by  the  parties  respectively 
to  the  judges,  and  the  case  argued,  as  in  ordinary  cases  upon 
a  demurrer ;  and  the  court  then  deliver  their  judgment. 

Judgment,  ^c]  The  judgment  of  the  court  of  error  is 
dther  that  the  jud^nnent  of  the  court  below  be  affirmed, 
or,  quod  cassetur.  If  It  be  affirmed,  the  court  will  remaud 
the  defendant  to  his  former  custody,  in  order  that  he  may 
undergo  his  punishment.  If  it  be  reversed,  then  by  stat. 
11  &  12  Vict.  c.  78,  s.  5,  it  shall  be  competent  for  the  court  of 
error  either  to  pronounce  the  proper  judgment,  or  to  remit 
the  record  to  the  court  below,  in  order  that  such  court  may 
pronounce  the  proper  judgment  upon  such  indictment,  &c. 

A3 
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Thif  IftttOT  provisioii  smbu  to  faa?e  idUtoee  only  to 
when  the  error  is  in  the  jndgnent  itiekf ;  tft  wfaere  the  jndg- 
moot  is  for  ten  yeen*  tmieportatioii,  wbere  by  law  it  abottld 
only  be  for  feren  ;  or  wbere  the  jvdginent  is  for  tianqiort»- 
tion,  where  by  lew  the  offence  is  ponisheble  with  imprieon- 
ment  only;  or  the  like.  Fomerlyy  in  sneh  a  case,  where  the 
Judgment  was  rererscd,  the  eoort  had  no  power  to  pronooDoe 
any  other  jndgment  but  merely  that  of  rerenal,  and  die  de- 
fendant was  consequently  discharged.  R.  r.  Bourne  ei  aL, 
7Ad.^BLM, 

Where  an  outlawry  is  rerened  for  error,  the  party  is  put  to 
plead  to  the  indictment.    2  Hawk,  c.  60, «.  18. 


SECTION    TII. 

SxecuHoH, 

Death.']  If  sentence  of  death  be  passed  by  a  oourl  of 
oyer  and'  terminer  or  gaol  delivery  in  the  country,  the 
sheriff  of  the  county  or  dty  for  which  the  assises  are  hoMcn 
must  execute  the  sentence,  within  such  county  or  city,  and 
not  elsewhere.  The  only  exception  to  this  is,  where  the 
record  and  prisoner  hare  been  remoTed  into  the  court  of 
Queen's  Bench,  which  I  shall  notice  presently,  and  where  a 
prisoner,  for  a  capital  offence  committed  in  the  county  of 
a  dty  or  town,  is  tried  and  convicted  in  the  acyoining 
county ;  in  the  latter  of  which  cases,  the  judge  may  order 
the  judgment  to  be  executed  either  in  the  same  county  in 
which  £e  priraner  was  tried,  or  in  the  county  of  the  dty,  &c. 
in  which  the  offence  was  committed.  51  O,  3,  c.  100, 
«.  1.  14  ^  15  Viet,  e.  55,  #.  23.  The  judge  however  may 
order  him  to  be  imprisoned,  until  execution,  in  any  house 
of  correction,  provided  it  be  within  the  county,  &c.,iar  which 
the  assizes  are  holden.    5^0  YF.  4,  c.  38,  #.4. 

The  court  of  Qneen'8  Bench,  however,  has  power  to  award 
execution,  not  only  against  those  who  are  attainted  or  sentenced 
there,  but  also  against  persons  attainted  in  parliament,  or  any 
other  court  of  record,  the  record  of  their  attainder  or  a  trans- 
cript thereof  being  first  removed  there,  and  the  party  brought 
thither  by  habeas,  2  Hawk,  c.  61,  «.  1.  And  in  a  case  not 
very  long  since,  where  the  sheriff  of  Chester  refused  to  execute 
certain  persons  for  murder,  the  attorney-general  moved  for  a 
habeas  carpus  and  eertiarari,  to  bring  up  the  prisoners  and 
the  record  of  their  conviction;  and  the  court  held  that  he  was 
entitled  to  the  wi'its,  as  of  course.  R,  v.  OarsUU,  2  Ad,  ^ 
Bl,  206.  In  the  same  case,  on  the  prisoners  being  brought 
up  and  the  record  removed,  the  court  gave  them  three  days' 
time,  to  examine  the  record,  and  to  instruct  counsel  to  show 
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caiue  why  exfication  ilioiild  not  be  awarded  against  them. 
XbC.  And  afterwards,  the  prisoners  insisting  on  having  the 
beoefit  of  a  free  pardon,  which  had  bem  promised  by  a  pro^ 
Hamaiion,  and  wiiich  the  eonrt  tield  could  not  be  pleaded  as 
a  pardon,  the  eonrt  in  their  discretion  deferred  awarding 
•zaention,  nncU  the  prisoners  should  haye  time  to  apply  to 
the  aeeretary  of  state  for  a  pardon,  according  to  the  terms  of 
the  proclamation.  leL  A  rule  of  the  court  was  afterwards 
made  for  their  ezeention  in  the  county  of  Surrey  (the  county 
in  which  the  prison  of  the  court  was  situate),  by  the  marshal 
of  the  MarshaUea,  assisted  by  the  sherifTof  Surrey,  and  they 
were  executed  accordingly :  for  the  court  of  Queen's  Bench, 
by  lawy  has  authority  to  order  the  sheriff  of  any  county  in 
England  or  Wales,  to  carry  into  execution  their  sentence,  or 
the  sentence  of  any  other  court,  even  a  sentence  of  death, 
where  the  record  and  prisoner  have  been  removed  there. 
J2,  Y.  Oarside,  tupra.  And  they  may  order  this  without 
writ :  2  Hawk,  c.  51,  «.  4 :  they  usually  do  it  by  a  rule  of 
the  court ;  In  the  central  criminal  court,  the  judgment  is  exe- 
cated  ondcr  a  warrant  from  the  recorder;  but  in  the  country, 
where  the  trial  has  been  at  the  a«(sizes,  there  is  nothing  more  than 
a  mere  memorandum  of  the  sentence,  written  opposite  to  the 
name  of  the  prisoner  in  the  calendar  or  list  of  prisoners,  which 
18  signed  by  the  judge,  as  a  warrant  to  the  sheriff  to  execute 
the  prisoner.  4  BL  Com.  403,  404.  In  the  rule  of  the 
court  of  Queen's  Bench,  and  in  Uie  warrant  of  the  recorder  of 
London,  the  time  of  the  execation  is  specified ;  but  it  is  not  so 
at  the  assises ;  the  judge  howeyer  usually  reprieves  the  pri- 
soner for  a  certain  time,  (for  every  court,  having  the  power  to 
award  execution,  has  a  discretionary  power  of  granting  a 
reprieve,  2  Hatok.  c.  51,  «.  8,)  but  as  soon  as  that  time  has 
expired,  or  where  there  is  no  reprieve,  the  sheriff  may  execute 
the  party  at  such  time  as  he  may  deem  most  convenient.  As 
the  sentence  is,  that  the  defendant  shall  be  hanged  by  the  neck 
until  he  be  dead, — if  he  be  hanged,  but  come  to  life  afterwards, 
he  must  be  hanged  again;  for  the  judgment  is  not  executed, 
until  he  is  dead.    2  Hawk.  c.  51,  «.  7. 

If  a  woman,  when  condemned  to  death,  be  quick  with  child, 
she  may  allege  the  foct,  in  order  to  have  the  execution  re« 
spited  until  after  her  delivery;  and  thereupon  the  sheriff  shall 
be  ordered  to  impanel  a  jury  of  matrons  to  examine  her  in  a 
private  room,  to  try  the  &ct,  and  if  they  find  that  she  is  quick 
with  child,  her  execution  shall  be  respited  until  her  delivery. 
2  Hawk.  Cm  51,  M.  9, 10. 

In  the  case  of  murder,  the  prisoner,  after  conriction,  must 
be  kept  apart  from  the  other  prisoners,  fed  on  bread  and  water 
only  (unless  In  the  case  of  sickness  or  wound  the  surgeon 
order  to  the  contrary) ;  and  no  person  shall  have  access  to 
him  bat  the  gaoler  and  his  servants,  the  chaplain  and  the  sur- 
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geon  of  the  prison,  wlthoat  the  written  permiaBion  of  tlie 
judge,  or  the  ftheriff  or  hi«  deputy.  9  G.  4,  e.  SI,  #.  6.  And 
when  executed,  he  mutt  be  buried  within  the  precinctB  of  tbie 
prison.    2  jr  3  IT.  4,  c.  75.     See  ante,  p.  181. 

Trangportatiim,']  Her  Majesty,  by  wamnt  under  her  sl|pti 
manual,  may  appoint  places  of  confinement  within  Fnglawd 
or  Wales,  either  at  land,  or  on  board  veaicls  i  n  the  rirer  Tluunes 
or  some  other  river,  or  port,  or  harboor,  for  the  confinement 
of  male  ofienders  under  sentence  or  order  of  transportation  ; 
5  O.  4,  c.  84,  9.  10;  where  they  may  be  kept  to  hard  labour  ; 
Id,  «.  18 ;  and  the  time  of  such  conflinement  shall  be  reckoned 
in  dischai^  or  part  disharge  of  the  term  of  their  transportation. 
Id,  9,  10.  And  they  may  be  sent  for  that  purpose  to  any  of  Her 
Migesty's  penitentiaries  in  Great  Britain.  10  ^  11  Viet,  e,  67. 
But  wliere  an  order  for  the  transportation  of  any  conrict,  male 
or  female,  shall  be  delivered  to  the  sheriff  or  gaoler,  he  shall 
forthwith  remove  him  or  her  to  the  ship  employed  for  the 
purpose,  and  there  deliver  the  offender  to  the  contractor,  to* 
gether  with  a  copy  (attested  by  the  sheriff  or  gaoler)  of  the 
caption  and  order  of  the  court,  and  its  sentence  or  order  for 
transportation,  and  a  certificate  of  his  crime,  his  age,  trade, 
&c.,  temper,  disposition,  and  his  behaviour  whilst  in  prison  |, 
and  the  contractor  shall  give  the  sheriff  or  gaoler  a  receipt  for 
his  discharge.    6  O.  4,  c,  84.  «.  4.    Andeee  the  rest  q/*  that 
Act,  and  etat,  11  Gf.  4  ^  1  IT.  4,  c.  90. 

Imfyrieonment.']  By  stat  5  &  6  W.  4,  c.  88,  s.  4,  where  any 
person  shall  be  convicted  at  any  assizes  or  sessions  for  an  of- 
fence for  which  he  shall  be  liable  to  the  punishment  of  impri- 
sonment, transportation,  or  death,  it  shall  be  lawful  for  the 
court  (if  it  shall  so  think  fit)  to  commit  him  to  any  house  of 
correction  for  such  county,  in  execution  of  his  judgment.  Or, 
in  cases  at  the  assizes,  he  may  be,  and  usually  is,  committed 
to  the  county  gaol.  In  cases  where,  for  an  o&noe  committed 
in  the  county  of  a  city  or  town,  the  offender  is  tried  and  con- 
victed at  the  assizes  for  the  adjoining  county,  and  judgment 
of  imprisonment  is  passed  upon  him,  the  judge  may  order 
such  Judgment  to  be  executed,  either  in  the  same  county,  or 
in  the  county  of  the  city,  ice,  in  which  the  offence  was  com- 
mitted. 61  G.  3,  e.  100,  s.  1.  14  ^  15  Vict.  c.  55,  «.  23. 
In  what  eases  hard  labour  or  solitary  imprisonment  may  ha 
inflicted,  MS  an/s,  p.  183. 

In  other  eaeee.l  In  cases  of  forcible  entry,  if  the  force  ha 
continuing,  or  the  prosecutor  expelled,  part  of  the  judgment 
is  that  the  prosecutor  have  restitution  of  his  premises.  In 
case  of  a  public  nuisance,  if  it  be  continuing,  part  of  the  judg- 
ment  is  that  it  be  abated.    And  If  an  ofibnder  be  acyudfod  to 
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pay  a  fine,  and  also  to  be  imprisoiied,  then,  althoogh  he  is 
imprisoQed,  the  fine  may  be  levied  also,  if  he  have  any  pro- 
perty opon  which  to  levy  it  But  it  is  very  doubtftil  whether 
a  coort  of  qaarter  sessions,  or  even  a  court  of  oyer  and  ter- 
miner or  gaol  delivery,  have  authority  to  issue  writs  ibr  the 
execution  of  these  judgments.  The  court  of  Queen's  Bench 
has :  a  fine  may  there  be  levied  by  writ  of  levari  facias 
against  the  inhabitants  of  a  parish,  Sec.,  or  by  writ  oi  fieri 
faeioM  against  an  individual ;  Arch.  Pr.  Cr.  Off.  Ill,  and  see 
the  forms  qf  those  writs.  Id.  112, 113 ;  a  nuisance  may  be 
abated,  by  writ  de  nficumento  atnevendo,  Id.  Ill,  arid  see  the 
form  ef  the  writ.  Id.  113;  and  a  writ  of  restitution  may  be 
awarded  in  the  case  of  a  forcible  entry,  Id.  Ill,  and  seethe 
form  of  the  writ,  Id.  114.  Where  it  is  necessary,  therefore, 
to  issue  any  of  those  writs,  in  execution  of  the  Judgment,  it  is 
best  to  remove  the  record  into  the  court  of  Queen's  Bench  by 
eerOorari,  and  you  may  then  sue  out  execution  as  of  course. 
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I  propow  to  wnuige  theee  indieCmeoti  mder  the  Mlowia^ 

CliapCer  I .  Offemem  aganut  IndwiduaU* 

8.  Offencet  agmmai  the  Queen,  and  her  O^mtmmemt. 

5.  Offmeee  i^a  pubUe  Nature. 
4.  Congpiracy. 
b.  Offenceeefter  a  forma 

6.  Attempte  to  eommii  Offmeeo, 
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Offencee  affainst  Individual* 

Section  1 .  Offences  againid  the  Pereone  qf  Individuals, 
S.  Offences  against  their  Reputation. 

5.  Offences  against  their  Habitations. 

4.  Offences  against  their  Property,  by  stealing,  «m- 
bezzlinfff  cheating,  or  receiving. 

6.  Offences  against  their  Property,  by  malicious 

Ir^uries. 
6.  Forgery. 

SECTION    I. 

Offences  against  the  Persons  qf  Individuals. 

1.  Murder. 
Indictment, 

)     The  Jurors  for  our  Lsdy  the  Queen  upon  their 

to  wit.     S  outh  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  feloniously,  wilfully,  and  of  his 

malice  aforethought  did  kill  and  murder  one  C.  D. ;  against 
the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Death.     9  G.4,e.9l,s.3. 

By  Stat.  14  ^  16  Vict.  e.  100,  s.  4,  in  any  indictment  for 
murder  or  manslaughter  '*  it  shall  not  be  necessary  to  set 
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Jbrth  the  manner  ut  whieh,  or  the  means  by  which,  the  death 
ff  the  deeeaeed  woe  caused^  hut  it  shall  be  st^fficient  in  every 
vuUetment  far  murder  to  charge  that  the  drfendant  did 
Jetomcueljf,  wnffitllyt  and  qfhis  malice  aforethought  hill  and 
murder  the  debased,  and  it  shall  be  sufficient  in  every  in* 
tSelment  for  manslaaghter  to  charge  that  the  defendant  did 
feUmiously  Mil  and  slay  the  deceased,** 

The  name  of  the  deceased  should  be  stated,  \fit  be  hnoum  ; 
\f  not  known,  he  may  be  described  as  **  a  certain  person  to 
the  Jurors  aforesaid  unknown.^*  Ante,  pp.  79, 80.  But  where 
a  wooman  was  indicted  for  murdering  her  illegitimate  child 
immediately  after  its  birth,  and  in  the  indictment  it  was 
neither  described  by  any  namCy  nor  as  a  child  whose  name 
was  to  the  Jurors  unknown  ;  and  an  dejection  on  this  ground 
was  made  in  arrest  of  Judgment :  Coleridge,  J.  held  the  in' 
dietment  to  be  correct;  the  child  being  illegitimate,  could  have 
no  name  but  by  reputation,  and  it  could  not  have  acquired 
that  at  the  time  of  its  death ;  and  to  state  in  the  indict meni 
that  its  name  was  to  the  Jurors  unhnoton,  was  assuming 
that  it  had  a  name ;  R.  v. Willis,  1  Car.  &  K.  733 ;  and  thU 
decision  icae  afterwards  confirmed  by  the  Judges.  Id.  De- 
scribing the  child,  in  such  a  case,  as  **  not  named,**  would 
be  s^fflcitnt.  R.  r.  Waters,  2  Car.  k,  K.  864.  Where  a 
woman  qf  the  name  of  Stroud,  was  indicted  for  the  murder 
qf  her  illegitimate  child,  which  in  the  Jirst  count  uxu  called 
**  Harriet  Stroud,**  and  in  the  second  described  as  **  a 
female  of  tender  age,  whose  name  is  to  the  Jurors  aforesaid 
unknown  ;  "  t?ie  evidence  %oas  that  the  child  was  baptized  by 
the  name  of  Harriet,  and  not  Harriet  Stroud :  the  prisoner 
was  found  guilty ;  but  the  case  being  reserved  for  the 
opinion  qf  the  Judges,  they  held  that  she  ought  not  to  have 
been  convicted  on  either  count; — not  on  the  Jirst  count, 
becauee  the  child's  name  was  not  proved  to  be  Harriet 
Stroud ;  and  not  on  the  second,  because  the  child  had  a  name, 
**  Harriet,**  by  which  it  might  have  been  described  in  the 
indictment,  R.  v.  Stroud,  1  Car.&  K.  187.  In  a  similar 
case,  where  an  illegitimate  child,  four  months  old,  had  not 
been  baptized,  but  was  generally  called  **  William,**  and 
spoken  of  as  Sarah  Scarborough*s  child,  and  on  one  or  two 
occasions  was  called  "  William  Scarborough**  in  his  mother's 
presence :  this  was  holden  to  be  sufficient  evidence  to  go  to 
the  Jury,  of  the  child  having  acquired  that  name  by  repu- 
tation,  R.  v.  Scarborough,  12  Shaw's  J.  P.  265.  As  to  the 
venue,  see  ante,  p.  68. 

In  the  case  of  murder  committed  abroad,  the  indictment 
states  that  '^A.  B.  being  a  subject  of  our  Lady  the  Queen,  on 

the day  of ,  in  tibe  year  of  our  Lord ,  on  land, 

out  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  to 
wit,  at  [Boulogne,  in  the  Kingdom  of  France],  feloniously. 
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wilfally,  and  of  his  malice  afbrathonghty  k/t.^  $ee  ttat.  0  0, 4, 
e.31,  9.  7,  and  ante,  p.  66;  and  $ee  B,  t.  Azzopardif  1  Car, 
jr  K.  203.     As  to  the  venue,  see  ante^  p.  66. 

In  the  case  of  murder  at  eea,  the  qffence  if  alleged  to  have 
been  committed  "  on  the  high  seas."  See  7^8  Vict.  e.  8,  «•  ly 
ante,  p.  68.  It  is  not  necessary  to  allege  that  it  teas  com" 
mitted  within  the  Jurisdiction  of  the  Admiralty ;  R.  o. 
Jones  et  al.,  2  Car.  &  K.  166 ;  nor  need  the  indictment  con" 
elude  **  Contra  formam  statuti.**  R.  o.  Serva  et  al.,  2  Car. 
&  K.  53.    As  to  the  venue,  see  ante,  p.  66. 

Evidence, 
To  support  this  indictment  the  prosecutor  must  proye — 

1.  That  the  prisoner  killed  the  deceased.  Lord  Hale  (2  fl^a/«, 
200)  lays  it  down  as  a  general  rule,  never  to  convict  a  person 
of  murder,  unless  the  body  have  been  found.  And  where  a 
girl  was  indicted  for  the  murder  of  her  illegitimate  child,  and 
the  evidence  was  that  about  six  o'clock  in  the  evening  she  was 
seen  with  the  child,  going  in  the  direction  from  the  place 
where  she  had  been  in  service  towards  her  lather's,  that  she 
arrived  between  eight  and  nine  at  the  father's  without  tha 
child,  and  that  the  body  of  a  child  was  found  in  a  tide  river 
near  which  she  must  have  passed,  but  there  was  no  evidence 
to  show  that  it  was  her  child,  and  the  evidence  rather  tended 
to  prove  that  it  was  not :  Lord  Abinger,  C.  B.,  ruled  that  as 
there  was  no  evidence  to  show  that  the  girPs  child  was  actually 
dead,  she  must  be  acquitted ;  she  could  not  be  called  upon 
to  show  what  had  become  of  it.  R.  v.  Hopkins,  8  Car.  ^ 
P.  591.  But  where  the  indictment  was  for  murder  of  a  cap- 
tain of  a  ship  by  a  seaman  on  the  high  seas,  and  a  witness 
proved  that  being  on  board  of  the  ship,  and  hearing  a  vio« 
lent  noise  on  the  deck,  he  came  up,  and  he  then  saw  the 
prisoner  take  the  captain  up  and  throw  him  into  the  sea, 
and  that  he  was  never  seen  or  heard  of  afterwards;  and 
that  on  the  deck,  near  to  where  this  happened,  a  billet  of  wood 
was  found,  and  the  deck  and  part  of  the  prisoner's  dress  was 
stained  with  blood :  this  was  left  to  the  jury  as  evidence  of 
the  killing,  and  they  found  the  prisoner  guilty,  and  (the  con- 
viction being  approved  of  by  the  judges)  he  was  executed. 
JR.  V.  Hindmarshf  2  Leach,  509. 

It  is  of  little  matter  by  what  means  the  death  was  effected  : — 
whether  by  poisoning, — or  shooting,— stabbing,  cutting,  or 
wounding, — ^whether  with  a  deadly  weapon,  or  with  a  stick  or 
fists,-— or  by  drowning,  suffocating,  or  strangling,  or  the  like. 
8o  ff  a  man  deliberately  do  a  thing,  calculated  to  endanger 
the  liib  of  another,  and  it  causes  his  death,  he  is  guilty  of 
homicide :    1  Hatch,  c.  31, «.  4 :  as  where  a  gaoler,  knowing 
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that  a  prtooner  ill  with  the  nnall  poz  lodged  In  a  certain 
loom,  confined  another  person  in  the  ■ame  room  againat  hia 
will ;  and  the  second  prisoner  caught  the  diaeaae,  and  died  of 
ft:  tfaia  was  holden  to  be  homicide  in  the  gaoler.    Fott.  dSS. 
80  where  a  gaoler  put  a  prisoner  into  a  room,  the  walla  of 
which  were  damp  anid  nnwholesome,  and  kept  him  thus  con* 
fined,  without  fire,  and  without  the  cooyenience  of  chamber 
pot.  Sec,  for  forty-four  days,  by  which  the  prisoner  contracted 
sn  ill  hahit  of  iMdy,  which  brought  on  disease,  of  which  ha 
died :  this  was  holden  to  be  homicide  in  the  gaoler.    B.  ▼. 
Httifffms  et  al.f  %  Str.  882.    So  if  spirits  be  given  to  a  child, 
in  such  a  quantity  as  to  be  quite  unfit  for  its  tender  age, 
wiiereby  the  child  is  kiUed;  R.  v.  Martin,  3  Car.  ^  P.  211 ; 
per  Vttughan,  JB,;  or  inducing  an  adult  to  drink  such  a 
quantity  of  spirits  askills  liim ;  see  A.  ▼.  Packard  et  aL,  Car. 
|r  M.  ^6 ;  if  a  man  give  medicine  to  a  woman  to  procure 
abortion,  or  use  in»trument8  for  the  purpose,  and  the  woman  is 
thereby  killed,  1  HaU,  429;  TinkUr'B  case,  I  Ea9t,  P.  C. 
220, 354,  or  the  child,  by  being  bom  before  its  tune,  dies: 
B.  y.  Weet,  2  Car.  ^  K.  784 :  in  all  these  cases,  the  offendhig 
party  will  be  guilty  of  homicide.    Where  a  woman,  being 
delivered  of  a  child,  left  it  in  an  orchard,  covered  only  with  a 
fow  leaTes,  and  a  kite  struck  it  and  killed  it,  this  was  holden 
to  be  homicide  in  the  mother.    1  Hawk*  c.  31,  s.  6.    80, 
vi^iere  a  woman  was  delivered  of  a  child  on  the  high  road,  and 
tiler  carrying  it  some  way,  she  left  the  dbild  naked  and  ex]^eed, 
on  the  road  side,  where  it  died,  this  was  holden  to  be  homicide. 
JR.  V.  Walters,  Car.  ^  Af  .  164 ;  and  see  B.  y.  Waters,  2  Car. 
jr  K.  864.    80,  where  a  son  carried  his  sick  father  fiom  one 
town  to  another,  in  a  frosty  morning,  against  his  will,  by 
reason  whereof  he  died,  this  was  holden  to  be  homicide  in  the 
son.    1  Hale,  431,  432.    1  Hawk,  c  31,  s.  6.    So,  if  a 
parent,  or  penon  in  loco  parentis,  cause  the  death  of  the 
child,  or  a  master  cause  the  death  of  his  apprentice,  by  beating, 
ill  using,  or  wilfully  overworking  him,  B.  t.  Cheeseman, 
7  Car.  ^  P.  454 ;    Sdf*s  case,  1  Bast,  P.  C.  226,  or  by  de- 
priving it  of  sufficient  nourishment,  B.  ▼.  Squires,  1  Buss. 
16,  426;    B.  ▼.  Subb,  14  Shaw's  J.  P.  662,  or  by  other 
emelty  or  ill  treatment .  Se\fs  ease,  supra  :  it  is  homicide. 
But  a  married  woman  cannot  be  charged  with  the  death  of  a 
child,  by  not  proyiding  it  with  proper  food,  unless  it  be  proved 
that  her  husband  furnished  her  with  the  means  of  providing 
the  food ;  B.  v.  Squires,  supra ;  B,  y.  Saunders,  7  Car.  ^ 
P.  277  ;  but  otherwise,  if  the  child  be  an  infant,  and  the  death 
be  occasioned  by  not  suckling  it,  when  the  mother  was  capable 
of  dohig  so.    B.  v.  Edwards,  8  Car.  ^  P.  611.    Where  a 
man  was  indicted  for  the  murder  of  an  aged  woman,  whom  he 
had  undertaken  for  certain  considerations  to  support,  and  who 
had  died  in  his  house  for  want  of  necessary  food  and  nourish- 
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iB0ntyPiitteton,J.yhe]dtliatbe«Mgiiflt7ofhoiiiidd6.    JB«  ▼. 
MarriaH,  8  Cor.  ^  P.  600.    So,  if  a  man  do  any  other  au^ 
wkieh  is  the  primary  or  proximate  eauae  of  anotber'e  deatb« 
lie  ia  guilty  of  homicide.    As,  where  a  man  gaTe  a  woman,  a 
blow  on  the  head  with  a  pewter  pot,  and  wonaded  her,  bmt 
not  dangerously ;  the  wound  however  produced  eryaipelaa,  o>f 
which  ti^  woman  died :  this  was  deemed  homidde,  and  of  tbe 
Mme  degree  as  if  the  wound  had  caused  tlie  death.    R,  w. 
Freeman^  1  JRia#.  618 ;  and  me  A.  t.  Huggina  et  al,,  sttpnt^. 
So  if  a  man  hurt  another,  who  dies  of  it,  it  te  no  excuse  to  say 
that  he  would  not  have  died  if  he  had  taken  proper  care  of 
himself;  1  Hawk,  e.  31,  «.  10 ;  Bew*s  com,  Xel,  26;  or  thsit 
neglect,  or  the  want  of  proper  applications  to  the  wound, 
had  brought  on  gangrene  or  iever,  and  of  that  he  died. 
1  Haie.  4,&,  So  if  a  man  be  labouring  under  a  disease,  of  which 
he  is  likely  or  certain  shortly  to  die,  yet  if  his  death  be 
accelerated  by  a  hurt  reoeired  from  another,  that  is  as  much 
homicide  as  if  the  man  were  in  perfect  health,  and  his  deatb 
were  caused  by  the  hurt  alone.    1  HaUf  438.    B.  t.  Martin^ 
6  Car.  ^  P,  128.    R.  ▼.  Webby  1  Mo,  ^  »,  405.    If  a  man 
by  violence  or  threats  terrify  another  so  much,  that  he  does 
an  act  which  is  the  cause  of  his  death,  this  is  homicide  in  tha 
threatening  party.    Where  a  woman  fell  from  a  window  and 
was  killed,  her  husband  was  beating  her  at  the  thae,  and  it 
was  doubtful  whether  he  had  not  thrown  her  out  of  the  window^' 
or  whether  she  had  not  thrown  herMlf  out,  terrified  by  Idft 
threats  of  further  violence :  Heath,  Gibbs,  and  Bayley,  JJ., 
were  of  opinion  that  if,    owing  to  his  threats  of  further 
violence,  die  threw  herself  frY>m  the  window  from  a  well 
grounded  apprehension  of  his  doing  such  violence  to  her  aa 
would  endanger  her  life,  the  husband  wan  as  much  aoswerabla 
lor  the  fall,  as  if  he  himself  had  thrown  her  out  c^  the  window. 
R.  V.  JBvanMf  1  Ruse,  488.   Bo,  if  a  man,  from  a  well  grounded 
apprehension  of  violence  horn  the  threats  or  acts  of  another, 
throw  himself  into  a  river,  and  be  accidentally  drowned,  it  is 
as  much  homicide  as  if  the  other  had  thrown  him  in.    See  R. 
V.  Pitts,  Car.  ^  M,  284.     So,  where  A.  hit  B.  with  a  stick, 
and  both  being  on  horseback,  B.  rode  away,  and  A.  pursued 
him,  and  B.  thereupon  spurred  his  home,  and  the  horse  winced 
and  threw  him,  and  he  was  killed :  Park,  J.,  held  that  thia 
was  homicide  in  A.    R,  v.  Hickman,  5  Car.  ^  P.  161.    Bat 
If  a  person  die  with  terror  or  apprehension  of  the  threats  held 
out  by  another,  this  is  not  homicide.     1  Hale,  427, 420.    If 
a  man  make  use  of  a  living,  but  irresponsible  agent  to  effect  the 
death  of  another,  as  if  a  man  persuade  an  idiot  to  kill  another, 
and  he  do  it,  the  man,  not  the  idiot,  is  guilty  of  the  homicida. 
1  Hawk.  c.  31,  «.  7.    Where  a  woman  was  indUcted  for  the 
murder  of  her  child,  and  it  appeared  that  she  gave  a  botlle  of 
laudanum  to  the  woman  who  had  the  care  of  it,  with  directions 
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to  give  It  a  teaspoonfiil  every  night ;  the  woman  fai  iket  did 
not  gire  it  to  the  child,  bat  having  placed  the  bottle  on  the 
■lentel  pieee,  another  child  fonnd  it  there,  and  administered 
port  of  the  contents  to  the  prifoner's  chUd,  who  soon  after 
died  :  the  judges  held  that  the  administering  the  poison,  by 
Use  otiier  child,  was  in  point  of  law,  nnder  the  circamstancea 
nt  the  case,  as  mu<^  an  administering  of  it  by  the  prisoner,  as 
if  the  prisoner  had  actnally  administered  it  with  her  own  hand. 
12.  T.  Catherine  Michael,  9  Car.  jr  P.  356.  So,  if  a  man 
hftve  a  wild  or  nnmly  beast,  which  he  knows  would  hart 
peisons,  and  he  purposely  let  it  loose,  either  with  a  design  that 
it  may  injure  some  person,  or  even  to  frighten  people  and 
nake  sport,  and  it  kill  a  man,  the  man  who  let  it  loose  will  be 
gnihy  of  the  homicide.  1  Hale,  431 .  If  a  man  ride  a  horse, 
used  to  kick,  amongst  a  crowd,  even  although  merely  to 
frighten  the  persons  there  and  make  sport,  and  the  horse  kick 
a  man,  and  kill  him  :  this  is  homicide  in  the  rider.  1  Hawh. 
e.  31,  s.  68.  Nor  does  the  law  require  that  the  homicide 
aboold  be  committed  against  the  will  of  the  party  killed ;  for 
if  a  man  kill  another  with  hif  consent,  or  by  his  desire,  he  is 
as  much  guilty  of  homicide  as  if  he  had  killed  him  against  his 
wfll.  Sawyer'M  case,  1  Ruse.  485.  But  it  has  been  holden 
tint  a  man  cannot  be  convicted  of  homicide,  in  procuring 
another  to  be  executed,  by  charging  him  falsely  with  a  crime, 
of  which  he  knew  him  to  be  innocent.  S,  v.  Maedaniel, 
1  East,  P.  C.  333,  «.  94. 

But  an  in£mt  in  the  womb,  although  alive,  cannot  be  the 
subject  of  homicide, — ^unless  where,  after  being  injured  in  the 
womb,  it  is  afterwards  born  alive,  but  dies  of  the  injuries  it 
before  received  ;  as  where  a  child  diiM  after  birth,  by  reason  of 
something  given  or  act  done  to  the  mother  to  procure  abortion, 
8  Hawk,  c,  31,  «.  16,  or  in  consequence  of  its  being  prema* 
tureiy  brought  forth,  upon  such  abortion  being  effixsted. 
R.  V.  Weet,  2  Car.  ^  K.  784.  Ante,  p.  200.  But  otherwise, 
unless  the  child  be  bom  alive,  that  is  to  say,  unless  it  be  alive 
after  it  is  wholly  out  of  the  body  of  its  mother,  it  cannot  be 
the  subject  of  homicide:  even  where  the  child  was  partly 
brought  forth  at  the  time  it  received  the  injury,  and  although  it 
appeared  to  have  breathed,  yet  it  was  not  proved  to  have  been 
alive  after  it  was  wholly  brought  forth,  it  was  holden  that  the 
party  who  inflicted  the  Injury  could  not  be  convicted  of  the  ho- 
micide. R.  v.  Pmdtcn,  5  Car.  ^  P.  329.  R.  v.  Brain,  6  Car. 
^  P.  349,  R.  V.  SellU,  7  Car.  ^  P.  850.  And  where  it 
appeared,  from  the  evidence  of  the  surgeon,  that  the  child 
must  have  died,  before  it  was  fully  bom,  so  as  to  have  an  in* 
dependent  circulation,  it  was  holden  not  to  be  the  subject  of 
homicide ;  R.  v.  Wright, 9  Car.  ^  P.  754  ;  but  the  prisoner, 
11^  was  the  mother  of  the  child,  was  convicted  of  concealing 
its  birth.  Jcf.,  and  see  R.  v.  Enoch,  5  Car.  jr  P»  539.    Where 
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bowerer,  the  injury  wu  inflieted  od  the  hettd  of  the  child,  ■• 
toon  as  it  made  its  appearanoe,  and  the  diild  was  then  Ixina 
aliye,  but  died  of  the  injuiy  it  liad  received,  the  prisoaer,  who 
was  indicted  for  manaUuighter,  was  convicted,  and  the  Judges 
held  the  conviction  to  be  correct.  R,  v.  Semar,  Bp.  ^  M.  346L 
80,  killing  a  child,  after  it  has  wholly  come  forth  from  the 
body  of  the  mother,  bnt  whilst  it  is  still  connected  with  her  by 
means  of  the  umbilical  cord,  may  be  murder ;  for  as  aooa  as 
the  child  breathes,  it  then  has  a  drcnlation  independent  of  its 
mother,  and  if  it  then  be  wholly  brought  forth,  it  is  the  subject 
of  homicide.  A.  v.  TriUoe^  Car.  ^  M.  660.  R.  v.  Reevet^ 
9  Car.  ^  P.  25. 

Killing  an  alien  enemy,  except  in  the  heat  of  war,  or 
killing  an  attainted  felon,  except  by  lawful  execution,  is  as 
much  murder  as  killing  any  other  person.  1  HaU,  433, 
8  Inai.  50.     1  Ea»t,  P.  C.  3^,  9.  14. 

To  constitute  homicide,  however,  the  party  must  die  within 
a  year  and  a  day  from  the  time  the  injury  was  inflicted ; 
otherwise  the  law  presumes  that  the  injury  was  not  the  cause 
of  the  death,  and  the  death  cannot  be  deemed  homicide. 
1  Hawk.  e.  317,  «.  0. 

Having  thus  f  tated  what  is  deemed  to  be  homicide,  it  is  now 
necenary  to  notice  the  manner  in  which  the  defendant  must 
be  proved  to  have  committed  it.  This  is  proved,  either  by 
some  person  who  actually  saw  the  offence  committed, — or  by 
the  dying  declarations  of  the  deceased, — or  by  the  confession 
of  the  piisoner,— or  by  presumptive  or  circumstantial  evidence, 
that  is  to  say,  by  proof  of  frets  and  circumstances  from  which 
the  jury  may  feiriy  infer  it,  and  which,  as  I  have  already 
observed  antey  p.  135,  is  often  as  satisfectory  as  direct  and 
positive  evidence.  As  to  the  dying  declarations  of  the  deceased, 
#00  ante,  p.  140;  as  to  the  coxifesaiou  of  the  defendant,  «e0  an^e, 
p.  125;  and  as  to  presumptive  or  circumstantial  evidence, 
S0S  ante,  p.  134.  The  name  of  the  deceased,  must  also  be 
proved,  if  stated ;  but  if  there  be  any  variance  in  this  respect, 
tiie  court  have  power  to  amend  the  indictment  See  ante, 
p.  100.  And  the  cause  of  death  must  be  proved,  in  order  to 
show  that  the  death  arose  from  the  injury  which  the  defendant 
had  inflicted ;  and  the  death  must  be  proved  to  have  taken 
place  within  a  year  and  a  day  from  the  time  of  the  infliction 
of  the  injury,  for  the  reason  above  mentioned.  And  this  latter 
fret  must  be  proved  by  express  evidence,  fer  it  cannot  in 
general  be  inferred  from  circumstances.  See  ante,  p.  208.  In 
cases  where  there  is  direct  evidence  of  the  defendant  having 
committed  the  homicide,  that  evidence  is  firot  given ;  then 
any  acts  or  words  of  the  prisoner  before  or  after  the  offence, 
which  can  indicate  the  motive  with  which  he  committed  it ; 
and  lastly  the  evidence  of  a  surgeon  or  other  medical  man,  to 
describe  the  wounds,  &c.,  and  prove  the  cause  of  death.    But 
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where  the  prisoner**  guilt  Is  to  be  proved  by  cfrcamstantial 
eridenoe  only,  the  first  evidence  griven  shonld  be  the  finding  of 
the  body,  and  the  state  of  it;  in  many  cases,  the  next  evidence 
sbcmld  be  that  of  a  surgeon  or  other  medical  man,  who  has 
examined  the  wounds,  &c.,  to  prove  the  nuumer  In  which  they 
were  probably  inflicted,  as  weU  as  their  being  the  cause  of 
death ;  and  then  the  facts  and  circumstances  from  which  the 
jury  are  to  imply  that  the  prisoner  committed  the  offimce,  and 
his  motive  for  committing  it. 

2.  It  must  be  proved  that  the  homicide  was  committed  by  the 
defendant   ''feloniously,  wilfully,   and  of  his  malice  afore- 
thcmgfat."    It  must  be  so  laid  in  the  indictment,  14  ^  15  Viet, 
e.  100,  s.  A,  ante,  p.  207,  and  proved.    Every  homicide  is 
deemed  a  felony,  which  is  not  justifiable  or  excusable :  Justifi- 
able, when  done  of  necessity,  by  an  officer  of  justice*  in  the 
lawful  execution  of  his  duty,  or  by  an  ordinary  person  in 
T»revention  of  some  forcible  and  atrocious  crime ;    excusable, 
when  done  per  infortunium,  or  by  misadventure,  or  when 
done  in  self-defence.    And  every  act  from  which  death  ensues, 
is  said  to  be  done  wilfully,  that  is  to  say,  intentionally,  unless 
done  by  misadventure.    But  the  malice  prepense  or  afore- 
thought, the  preconceived  malice,  is  the  great  and  essential 
tegredfent  in  murder,  wliich  includes  in  proof  the  wilfulness 
as  well  as  the  feloniousness  of  the  ofience,  and  without  which 
the  homicide  is  at  most  but  manslaughter,  if  not  excusable  or 
justifiable. 

Malice,  besides  its  ordinary  signification,  namely,  a  principle 
or  feeling  of  malevolence  towards  a  particular  person,  has  in 
the  case  of  murder  a  more  enlarged  signification,  and  is  defined 
to  mean  "that  the  fact  hath  been  attended  with  such  circum* 
stances  as  are  the  ordinary  symptoms  of  a  wicked,  depraved, 
malignant  spirit."  Fast.  256.  Malice  prepense  is  therefore 
either  particular  or  general,  and  is  either  express  or  implied. 

Malice,  we  have  seen,  (ante,  p  121),  can  only  be  proved 
fhnn  the  admissions  or  overt  acts  of  the  ofi^ender.  If  it  be 
proved,  from  the  acts  or  words  of  the  prisoner,  that  previously 
to  the  homicide  he  entertained  malice  or  ill  will  towards  the 
deceased, — or  towards  another  person,  and  that  he  killed  the 
deceased  in  mistake  for  such  other  person, — ^and  if  the  jury 
be  of  opinion  that  the  malice  still  existed  at  the  time  of  the 
homicide,  and  was  wholly  or  partly  the  prisoner's  motive  for 
eommittiog  it :  no  circumstance  of  extenuation  or  excuse, 
which,  in  the  absence  of  such  proof  of  express  malice,  would 
have  reduced  the  ofience  to  manslaughter,  or  shown  it  to  be 
excusable  homicide  merely,  will  warrant  the  jury  in  finding 
otherwise  than  that  the  prisoner  is  guilty  of  muitler.  Fast, 
S77.  Maton'e  aue,  Foet,  189  1  Hawk,  e.  31,  «.  26. 
▲  preconceived  malice  may  be  implied  fh>m  the  acts  of  tha 
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dekandantf  or  from  the  nature  of  the  act  itaelf  which  caused  tha 
hofDidde.    If  a  man  deliberately  do  an  act,  which  he  knowi 
moBtor  most  probably  will,  be  the  occasion  of  another's  death, 
without  any  apparent  or  assignable  motive  ibr  his  doing  it, 
and  death  actually  ensue  ttma  it,  this  will  be  good  proof  that 
before  he  did  the  act,  lie  intended  the  death  which  ensued,  and 
the  Jury  will  be  warranted  in  finding  liim  guilty  of  murder. 
And  this,  even  although  it  appear  Uiat  his  inteotion  was  not 
directed  against  any  particular  person.    If  a  man,  being  on  a 
horse  which  he  knows  to  be  used  to  kick,  ride  him  omongst  a 
erowd  of  persons,  and  the  horse  kick  a  man  and  kill  him, — 
the  rider  is  guilty  of  murder,  although  he  had  no  malice 
against  any  particular  person,  nor  any  other  intention  than 
that  of  diverting  himself  by  frightening  the  persons  around 
him.    1  Hawk.  c.  31,  «.  68.  So,  where  a  person  fires  a  loaded 
pistol  among  an  assembly  of  persons,  or  in  the  public  streets 
where  many  persons  are  passing,  or  the  like,  and  thereby  kills 
a  man ,  he  i8  guilty  of  murder.    See  B.  v.  Bailey j  B,  fr  By,  1. 
If  a  workman  throw  stones  from  the  top  of  a  house  into  the 
street,  in  a  populous  town,  at  a  time  when  it  is  likely  that 
many  persons  would  be  passing,  without  looking  out  or  giving 
warning  to  the  persons  beneath,  and  a  stone  fall  upon  a  man 
and  kill  him, — ^tliis  would  be  murder.     See  Fast.  263.    So,  in 
all  other  cases,  where  a  man  wilfully  does  an  act,  which  he 
knows  must  or  probably  will  cause  the  death  of  another,  whom 
be  knows  not,  and  a  man  is  thereby  killed, — he  is  guilty  of 
murder,  in  the  same  manner  as  if  he  had  preconceived  malice 
against  the  individual  killed.    So,  if  A.  from  malice  prepense 
against  B.,  by  mistake  kill  C.  or  shoot  at  B.  and  kill  C,  or 
lay  poison  for  B.  and  it  is  taken  by  C,  who  dies  of  it,--it  is 
as  much  murder  as  if  he  had  killed  B.,  or  entertained  the 
malice  agaiuht  C.     1  Hawk,  c.  31,  #.7.    Where  a  man  was 
Indicted  for  the  murder  of  an  aged  woman,  whom  he  had 
undertaken  for  certain  considerations  to  support,  and  who  had 
died  in  bis  house  for  want  of  necessary  food  and  nourishment, 
Patteson,  J.,  told  the  jury  that  if  they  thought  the  prisoner 
had  been  guilty  of  neglect  so  gross  and  wilful  as  to  satisfy 
them  tlmt  he  must  have  contemplated  the  death  of  tlie  woman, 
in  that  case  they  should  find  him  guilty  of  murder ;  but  if  they 
thought  that  he  was  only  careless,  and  that  although  the  death 
was  occasioned  by  his  negligence,  he  did  not  contemplate  it, 
they  should  find  him  guilty  of  manslaughter.  B.  v.  Marriott^ 
8  Car  ^  P.  425.    See  B.  v.  Plummer,  1  Car.  ^  K,  600.   So, 
where  a  woman  was  delivered  of  a  child  upon  the  high  road, 
and  after  carrying  it  some  way,  she  left  the  child  naked  and 
exposed  on  the  road  side,  where  it  died  :  this  was  holden  by 
Coltman,  J.,  to  be  homicide  in  the  mother ;  but  inasmuch  aa 
she  left  it  at  the  side  of  a  road  much  frequented,  and  where 
people  were  passing  at  the  time,  he  held  it  to  be  manslaughter 


Evidence.  216 

only,  not  mnrder ;  and  he  took  this  diatinetioa  :  If  a  woman 
ienve  a  child,  a  young  iniiaDt,  at  a  gentleman's  door,  or  other 
place. where  it  is  likely  to  be  foand  and  taken  care  of,  and  the 
ckUd  die,  it  will  be  maoalaagfater  only ;  but  if  the  child  be 
left  in  a  remote  place,  where  it  is  not  likely  to  be  found,  as, 
fior  instance,  on  a  barren  heath,  and  death  ensue,  it  will  be 
murder.     R.  y.  Walters,  Car.  ^  M.  164.     And  knowingly 
administering  poison  to  another,  and  thereby  killing  him,  is 
deemed  so  strongly  indicative  of  malice  prepense,  that  it  is  suffi- 
cient to  proTC  that  at  the  time  he  administered  it,  he  knew  it 
to   be  poison,  and  that  the  quantity  was  sufficient  to  kill, 
without  further  proof.  See  1  HaUf  456 ;  1  Hawk.  c.  31,  s.  20 ; 
and  eee  R.  v.  Packard  et  aL,  Car.  4  M.  236.      These,  and 
nil  other  cases  which  in  our  books  are  ranged  under   the 
heed  of  implied  malice,  will,  if  properly  examined,  be  found 
to  turn  on  tliis  single  point,  "  that  the  fiict  hath  been  attended 
with  such  circumstances  as  carry  in  them  the  plain  indications 
of  a  heart  regardless  of  social  duty  and  fiitally  bent  upon 
mischief"     Fo$t.  257.      It  is  the  province  of  the  jury  to 
jndge  of  the  truth  of  the  facts  g^ven  in  evidence,  from  which 
each  malice  is  to  be  implied ;  it  is  the  province  of  the  court  to 
jndge  of  the  result  of  the  ^ts,  if  true,  and  apply  the  rule  of  law 
to  &em,  and  to  direct  the  jury  accordingly.     Fast.  365,  256 
ItL  strictness  of  law,  indeed  the  prosecutor  is  not  bouad  to 
proTe  malice,  or  to  prove  facts  from  which  it  may  be  implied, 
in  order  to  sustain  an  indictment  for  murder  ;  for  in  all  cases 
where  the  killing  is  proved,  the  law  presumes  that  it  was 
dMie  from  malice  prepenite,  until  the  contrary  shall  be  proyed 
on  the  part  of  the  prisoner.    Fast.  255 ;    1  Hawk.  c.  31 , «.  32; 
1  Eatty  P.  C.  224,  s.  12;   1  Ruse.  483, 5G6.     Which  rule  of 
law  was  seemingly  adopted  from  necessity,  like  other  presump- 
tions; forothernise  murders  committed  in  Mcret,  particularly 
from  implied  malice,  would  be  dispunishable.    But  although 
this  is  the  strict  rule  of  law,  yet,  in  fairness  to  the  prisoner, 
those  who  conduct  the  prosecution  in  such  cases,  usually  proye 
the  whole  of  the  facts  and  circumstances,  so  far  as  they  have 
come  to  their  knowledge,  as  well  those  which  make  for  the 
prisoner,  as  those  which  make  against  him. 

The  instances  of  implied  malice  I  have  here  given,  are  per- 
haps obvious  ehough,  and  create  little  difficulty ;  but  there 
an  others  which  are  well  recognized  in  law,  and  guide  the  ded- 
•iona  of  judges,  which  cannot  rightly  be  treated  of,  without 
diaeuBsIng  the  whole  subject  of  homicide,  as  well  the  cases 
in  which  it  is  justifiable  or  excusable,  as  those  in  which  it 
amounts  to  muider  or  manslaughter ;  for  homicide  by  accident, 
may  under  circumstances  sometimes  amount  to  manslaughter, 
and  eren  murder;  and  the  same  as  to  homicide  in  furtherance 
of  joatiee,  or  in  self-defence;  and  homicide  in  a  sudden  com- 
.bat  may  in  some  cases  amount  to  murder.  In  order,  thereforei 
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to  rroder  this  portion  of  the  work  complete,  I  propoee  to  treat 
of  the  whole  subject  of  homicide ;  and  Hhall  take  the  dieocNuse 
on  homicide  of  Mr.  Justice  Foeter  for  my  ground  work. 

Homicide  is  either  justifiable,  excusable,  or  felonious ;  and 
in  this  order  it  is  usually  treated.  I  mean,  however,  to  treat 
of  it  here  under  the  following  heads : 

1.  Honiieide  hy  Accident. 

5.  Homicide  in  Furtherance  qf  Juetiee, 

3.  Homicide   in  Se^-drfenee,  or  in    Defence    qf   Self, 

Family f  or  Property. 

4.  Maneiaughter, 

6.  Murder. 

6.  Principale  and  Acceeeoriee, 


1.  Homicide  by  Accident, 

Homicide  by  accident  or  per  infortuniumf  (sometimeSy 
though  improperly  called  chance  medley),  is,  where  a  man, 
doing  a  lawful  act,  without  intention  of  bodily  harm  to  any 
one.  and  u^ing  proper  caution  to  prevent  danger,  unfortunately 
happens  to  kill  another.  Foet.  858  ;  1  Hawk.  c.  i29,  «.  1 , 
it  is  excusable,  and  not  liable  to  any  punishment.  9  G.  4, 
c.  31, ».  10. 

The  act  muet  be  latefiil.^   The  act  must  be  lawful,  which 
the  iMirty  is  doing  at  the  time  of  the  accident.    As  where  a 
labourer  was  at  work  with  a  hatchet,  and  the  head  flew  off, 
and  killed  a  person  standing  by,  this  was  excusable  as  being 
homicide  per  infortunium.     1  Hawk.  e.  39,  e.  2.    But  if  the 
act  be  unlawful,  that  is  to  say,  malum  in  se,  the  homicide  will 
be  murder  or  manslaughter,  according  to  circumstances :  if 
it  be  a  felony,  the  homicide  is  murder ;   if  a  misdemeanor  or 
trespass,  manslaughter.   Foet.  256.   If  a  man  shoot  at  poultry, 
and  by  accident  kill  a  man, — if  he  intended  to  steal  the  poultry, 
the  homicide  is  murder;   if  done  wantonly,  without  intent  to 
steal,  manslaughter.   Foet.  256,  269 ;    1  Hawk,  c.  20,  «.  11 ; 
/cf.  <*.  31 , «.  44  ;  1  Baet,  P.O.  256,  e.  91 .  Where  a  man  whipped 
a  horse  on  which  another  was  riding,  whereupon  the  hone 
sprung  out,  and  ran  over  a  child  and  killed  him,  this  was 
manslaughter  in  the  man  who  whipped,  misadventure  in  the 
rider.    1  Hawk.  e.  29,  e.  3.    So,  if  a  man  throw  a  stone  at 
another's  horse,  and  by  accident  hit  another  man  and  kill  him, 
it  is  manslaughter.    1  Hale,  475.    But  if  the  act  done  be 
malum  proh^tum  merely,  —  as  if  an  unqualified  person 
shoot  at  game,  and  by  accident  kill  a  person,  it  will  have  no 
efibct  upon  the  nature  of  the  ofibnce,  but  the  homicide  will  be 
of  the  same  degree   as  if  the  party  were  qualified.     Feet. 
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t59;  1  HdU,  Alb,  So,  homicide  happeoing  by  aeddent  in 
tile  eonrae  of  sports  and  recreations  which  are  innocent  and 
allowable,  (among  which  Mr.  Jostice  Poster  reckons  fencing 
and  cudgel  playing,  although  Lord  Hale  seemed  to  think  dif- 
ftrently,  1  Haie^  47S),  it  fells  within  the  rule  as  to  homicide 
by  misadyenture,  and  is  excusable;  Fott.  860—261;  I 
Hawk.  e.  39,  st.  5—7  ;  but  cock-throwing  at  Shrovetide, 
being  a  cruel  unmanly  custom,  is  not  so,  and  Mr.  Justice 
Foater  once  ruled  it  to  be  manslaughter,  where  a  man,  miisiog 
tlie  eoek,  hit  a  chiki  and  kUled  it.    Fo9t.  961. 

Without  intent  to  do  bodily  harm.']  The  act  must  not  only 
be  lawful,  but  it  must  be  done  without  intention  to  do  bodily 
barm.  Fott.  S58.  If  an  act,  unlawful  in  itself,  be  done  de- 
liberately, and  with  intention  of  mischief  or  great  bodily  harm 
to  a  paiticnlar  person, — or  of  mischief  indiscriminately,  fall 
where  it  would, — and  death  ensue,  against  or  beside  the  inten- 
tion of  the  party,  it  is  murder.  Foot.  261 ;  1  Hawh.  e.  29,  s.  10. 
If  a  man  throw  a  stone  at  another,  with  a  deliberate  intention 
to  hart  him,  but  not  to  kill  him,  and  by  accident  it  kill  him, 
the  party  is  guilty  (jf  murder.  1  Hale,  440,  441.  If  a  man, 
from  preconoeiYed  malioe  against  another,  but  not  intending 
to  kill  him,  but  merely  to  beat  him,  unfortunately  happen  to 
kill  him,  it  will  be  no  excuse  that  he  did  not  intend  his  death, 
but  the  homicide  is  murder.  Foet,  259.  If,  however,  he 
tiirew  a  stone  at  another,  wantonly  and  in  play  merely,  and 
happen  to  kill,  it  is  only  manslaughter.  1  Hatok.  e.  29,  #.  9. 
If  aereral  persons  resoWe  to  resist  all  opposers  in  their  com- 
miarion  of  a  breach  of  the  peace,  and  intending  to  effect  their 
object  in  a  manner  tending  to  tumult  and  aflhiys, — as  to  com- 
mit a  Tiolent  disseisin,  or  to  hunt  in  a  park,  or  the  like, — and 
hi  so  doing  happen  to  kill  a  man,  they  are  all  guilty  of  murder. 
1  Hawk.  e.  31,  «.  51.  So,  where  several  persons,  armed  with 
bludgeons,  came  to  assist  a  tenant  in  removing  his  goods  to 
avoid  a  distress,  and  the  landlord  and  others  endeavoured  to 
prevent  it,  and  in  the  course  of  the  scui&e  which  ensued,  a 
child  standing  near,  who  was  not  concerned  in  the  matter, 
was  killed  by  one  or  the  men,  but  by  whom  was  not  known : 
Holt,  C.  J.,  and  PoUexfisn,  J.,  were  of  opinion  that  this  was 
murder  in  all;  but  the  rest  of  the  Judges  held  it  to  be 
murder  only  in  him  who  committed  it.  R.  v.  Hnbeon  et  al.f 
I  East,  P.  C.  268.  Also,  as  has  been  already  mentioned, 
(ante,  p.  214),  if  A.  teom  malice  prepense  intending  to  kill  B. 
by  mistake  or  mischance  kill  C,  or  lay  poison  for  B.  and 
it  to  taken  by  C.  who  dies  of  it,  this  is  as  much  murder  as  if 
be  had  killed  B.,  or  entertained  the  malice  against  C.  1  Hawk. 
c.  31, «.  7,  46 ;  Fott.  261.  Or  If  the  homicide  were  com- 
mitted under  such  circumstances,  that  if  he  had  killed  B. 
it  would  only  have  been  manslaughter,   the  killing  of  C. 
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will  be  mantlOTghtw  <n1y.     Futf.  908;  B.  T.   Snow,  I 
Lmeh,  151. 

Dons  in  a  proper  monner  and  fnik  duo  coution,']  The 
act  musl  not  only  be  lawfal  or  innoeent,  bat  it  must  be  done 
In  a  proper  maniMr,  and  with  dae  canticm  to  pievent  miachieif. 
Fut,  S62. 

Parents,  maiteri,  and  other  perioas  haTiBg  anthority  inforo 
domooticot  aoay  gi?e  reaaooable  eoneetion  to  thoee  wider  their 
care;  and  if  death  ensue  without  their  ftolt,  it  will  be  no 
more  than  accidental  death.  Foot,  962.  Bat  if  the  correc- 
tion exceed  the  bounds  of  due  moderation,  either  in  the 
measore  of  it,  or  in  the  instrument  made  ase  of  for  the  por* 
pose,  it  will  be  either  mnrder  or  manslaus^ter,  accordlBg  to 
the  circnmstances  of  the  case :  if  with  a  cudgel  or  other  thln^ 
not  likely  to  kill,  though  improper  for  the  parpoee  of  oorree-* 
tiou,  maojilaagbter ;  if  with  a  dangerous  weapon  likely  to  kill 
or  maim,  due  regard  being  always  had  to  the  age  andstiength 
of  the  party,  murder.  Fast.  262.  A  blacksnuth  strnck  hia 
apprentice  with  a  bar  of  iron,  by  way  of  correction  far  im-* 
proper  behayioor,  and  killed  bim :  this  was  holden  to  be 
murder.  Orep't  caoo,  Kd.  64,  65.  A  woman  kicked  and 
stamped  on  the  belly  of  her  diild,  and  lulled  it :  this  was  holden 
to  be  murder.  1  Boot,  P.  C.  261,  s.  37.  Bat  where  a  woman, 
being  angry  with  one  of  her  children,  took  up  a  small  piece  of 
iron  which  she  used  as  a  poker,  and  threatened  him  with  it, 
upon  which  he  ran  away,  ond  she  threw  the  poker  at  him ; 
the  poker  missed  the  boy,  but  hit  another  person  who  waa 
then  entering  the  door,  on  the  head,  and  killed  him ;  this  waa 
holden  to  be  manslaughter,  as  it  would  have  amounted  to  that 
oflfence  only  if  she  had  killed  the  son.  R,  t.  Connor,  7  Car* 
^  P.  498.  Where  a  &ther  corrected  his  son  with  a  rope,  for 
stealing,  the  son  having  before  been  repeatedly  guilty  of  the 
like  ofibnce,  and  he  beat  him  so  much  that  he  died :  this  waa 
holden  to  be  manslaughter.  Anon,  1  Boot,  P.  C  961, «.  37. 
Where  a  shepherd  boy  having  allowed  some  sheep  to  escape 
from  th^  pen,  his  master,  who  saw  It,  ran  towards  the  boy, 
took  up  a  hedge  stake  that  waa  lying  near  him  and  threw  it 
at  him ;  it  hit  the  boy  on  the  head,  fractured  his  skull,  and  he 
died :  the  master  being  indicted  for  murder,  the  jury  found 
him  guilty  of  qumslaugfater.  JR.  t.  Wiffgt,  1  XeocA,  378  n. 
Where  a  woman  emi^oyed  her  niece,  who  was  in  a  very  deli- 
cate state  of  health  and  in  a  consumption,  in  stay  stitching, 
fourteen  or  fifteen  hours  a  day,  and  beat  her  cruelly  with  a 
cane  or  rod  whenever  she  did  not  do  the  rec]t^*^  quantity  of 
work :  the  girl  died  of  consmnptioD,  bat  it  was  proved  that 
her  death  was  hastened  by  the  ill-treatment  she  had  received 
from  her  aunt;  and  the  annt  being  indicted  lor  it,  it  waa 
holden  to  be  maashuighter.  J{.  v.  CAasftman,  7  Cor.  ^  P.  465, 
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But  where  a  penon  takes  npoo  himself  to  correct  another, 
whete  by  law  he  has  no  right,  and  death  ensaes,  it  will  be 
maiwlanghter  at  the  least,  without  reference  to  the  measure  of 
the  poni^ment,  or  the  instrument  with  which  it  was  inflicted. 
And  therefore,  where  a  pickpocket  was  thrown  into  a  pond,  for 
the  purpose  of  ducking  him,  merely  by  way  of  punishment, 
and  he  was  drowned:  this  was  holden  to  be  manslaughter. 
«.  T.  -FVajf,  1  JBasty  P.  C.  «36. 

As  to  the  caation  necessary  to  be  obserred,  it  should  be 
earefaUy  obeenred  by  all  persons  following  their  usual  and 
kwfti]  occupations,  particularly  occupations  from  which  danger 
may  arise.  If  a  workman  throw  stones,  rubbish,  or  other 
things  from  a  house,  in  the  ordinary  course  of  his  business, 
and  a  person  underneath  happen  to  be  killed : — then,  if  he 
kx>ked  out  and  gave  timely  warning  beforehand  to  those  below, 
it  will  be  accidenotal  death ;  if  without  such  caution,  it  will  bd 
manslaughter  at  the  least;  if  it  be  in  London  or  other  popu- 
lous pla^,  then  if  done  early  in  the  morning,  and  due  warning 
give^,  it  will  be  excusable ;  but  if  done  when  the  street  is  ihll 
^  people,  the  death  will  then  be  manslaughter,  notwithstand- 
ii^  the  warning  given,  Fo9t.  862,  263,  or  murder,  if  there 
have  been  no  look-out  or  warning.    1  Eitsty  P,  C.  262. 

If  a  person  driving  a  cart  or  other  carriage,  happen  to  kill : 
if  he  saw  or  had  timely  notice  of  the  mischief  likely  to  ensue, 
and  yet  drove  on,  it  will  be  murder,  for  it  was  ^Ifhlly  and 
defiberately  done ;  if  he  might  have  seen  the  danger,  but  did 
net  look  before  him,  manslaughter ;  but  if  the  accident  hap- 
pened  in  such  a  manner,  that  no  want  of  due  care  could  be 
imputed  to  the  driver,  it  will  be  accidental  death,  and  the 
driver  will  be  excused.  Post.  263.  If  a  person  by  careless 
or  furious  driving,  unintentionally  run  over  another,  and  kill 
him,  it  will  be  manslaughter;  JR.  v.  Walker,  1  Car.  j*  P. 
380;  JR.  V.  Mastin,  6  Car.  §•  P.  306 ;  R.  v.  Orout,  Id.  629; 
Jt.  T.  TVmiTitns,  1  Id.  499;  R.  v.  Stmndall  etal,2  Car.  ^ 
K.  830 ;  or  if  the  person  in  command  of  a  steam  boat,  by  care* 
lessness  or  negligence  unintentionally  run  down  a  boat,  &c., 
and  a  person  therein  is  drowned,  he  is  guilty  of  manslaughter. 
J?.  T.  Green,  7  Car.  J-  P.  156;  eee  R.  t.  Allen,  Id.  163; 
R.  V.  Taylor,  9  Car.  jf  P.  670.  8o,  where  two  persons  were 
riding  on  horseback,  furiously,  along  a  road,  and  one  passed 
the  deceased,  (who  was  also  on  horseback)  without  doing  him 
any  injury,  but  the  other  came  in  collision  with  him,  both  fell, 
and  the  deceased  was  thereby  killed :  Patteson,  J.,  directed  an 
acquittal  as  to  the  first  of  the  two,  for  he  could  not  be  deemed 
answerable  for  the  act  of  the  other;  and  as  to  the  second,  as 
the  evidence  rendered  it  doubtful  whether  he  ran  his  horse 
against  the  deceased,  or  the  deceased's  horse  being  unruly  got 
into  his  way,  he  directed  the  jury  that  if  they  were  of  opinion 
that  by  fhrious  riding  he  ran  agafaisi  the  deceased,  they  should 

I  2 
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find  him  gollty  of  manshiigfatery  bat  if  they  tbonght  tlie 
deoeaied'fl  bone  was  imraly  aod  got  into  the  way,  tbey  sboold 
acquit  him.     B.  v.  Magtin^  6  Car.  ^  P.  306. 

8o,  if  a  man  take  opon  himself  an  office  or  duty,  rvqiiiring 
okill  or  care, — \£\q  liie  ignorance,  cardeeeneBi  or  negligence  he 
cause  the  death  manc^her,  be  will  be  gnilty  of  manslaogbter. 
Where  it  was  the  duty  of  the  ground  bailiff  of  a  mine,  to  regu- 
late the  Tentilation,  and  to  dirsct  where  air  headings  should  be 
placed,  and  in  consequence  of  his  neglecting  to  do  so,  there 
was  an  explosion  of  ftre  damp  in  the  mine,  and  nineteen  of  the 
workmen  were  killed :  Maule,  J.,  held  this  to  be  manslaughter. 
J7.  ▼.  Bainea,  2  Car.  ^  K.  368,  and  see  B.  y.  Barratt, 
Id.  343.  Where  an  ironionnder,  employed  to  cast  a  eannotiy 
did  it  so  imperfectly,  that  upon  its  being  fired  it  burst  and 
killed  a  man,  it  was  holden  that  he  was  guUty  of  manslaughter. 
B.  T.  Carr,  8  Car.  ^  P.  163.  There  hare  also  been  serenl 
cases  of  indictments  against  medical  men,  &c.,  arising  ihnn 
the  death  of  patients;  and  this  general  rule  seems  to  be 
established  by  them :  that  if  any  person,  whether  medical 
man  or  not,  professing  to  deal  with  the  life  or  health  of  anoinery 
cause  death,  either  by  his  gross  ignorance  or  want  of  skill,  or 
by  his  cn^oss  negligence,  or  by  his  gross  rashness  and  want  oC 
proper  caution,  he  is  guilty  of  manslaughter.  See  B.  t.  St. 
John  Long,  4  Car.  jr  P.  423.  398.  B.  r.  Van  ButcheU, 
3  Car.  ^  P.  629.  B.  y.  WiUiameon,  Id.  635.  B.  y.  JSUie^ 
3  Car.  ^  K.  470.  Where  the  defendant  was  indicted  Ibr 
manslaughter,  by  putting  plasters  made  of  corrosiye  and 
dangerous  ingredients  on  the  head  of  a  child,  Bolland,  B., 
stated  the  law,  as  then  settled  by  the  judges,  to  be,  that 
if  any  person,  whether  a  regular  or  licensed  medical  man 
or  not,  profess  to  deal  with  the  life  or  health  of  any  other  per- 
son, he  is  bound  to  use  competent  skill  and  sufficient  attention  ; 
and  If  the  patient  die  through  defeult  of  either,  the  party  is 
guilty  of  manslaughter.  B,  y.  SjfUler,  6  Car.  te  P.  333. 
Where  the  defendant,  a  publican,  and  agent  for  the  sale  of 
certain  pills,  was  indicted  for  manslaughter,  by  administering 
to  the  deceased  a  quantity  of  those  pills,  seyeral  medical  wit- 
nesses gave  it  as  their  opinion,  that  medicine  of  so  yiolent  a 
character  as  that  of  which  the  pills  were  composed,  could  not 
be  administered  to  a  person  in  the  state  in  which  the  deceased 
then  was,  without  accelerating  his  death :  Lord  Lyndhurst, 
in  summing  up  the  case  to  the  Jury,  said  that  there  was  no 
difference  in  cases  of  this  kind  between  a  licensed  physician  or 
surgeon,  and  a  person  acting  as  such  without  licence ;  and  that 
if  either,  having  a  competent  degree  of  skill  and  knowledge, 
make  an  accidental  mistake  in  his  treatment  of  a  patient, 
through  which  mistake  death  ensues,  he  is  not  thereby  guilty 
of  manslaughter ;  but  if,  where  proper  medical  assistance  can 
be  had,  a  person  totally  ignorant  of  the  science  of  medicbiei 
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take  upon  himwlf  to  administer  a  Tiolent  and  dangerous 
remedy  to  one  labonrlng  nnder  disease,  and  death  ensue  ill 
eooseqnenoe  of  that  dangerous  remedy  haying  been  so  adminis- 
tered, he  is  gnilty  of  manslaughter.    B,  v.  WAb,  I  Mo,  |* 
B.  405.    Also,  if  a  medical  man  or  other  person  administer 
any  medieine  to  a  woman,  or  perform  any  operation  or  do 
any  other  thing,  for  the  purpose  of  procuring  abortion,  and 
thereby  kill  the  woman,  he  is  guilty  of  munler.     Tickler's 
eagSf  1  Basty  P.  C.  p.  ^230.    And  where  a  woman  was  indicted 
for  the  murder  of  an  infant,  by  using  means  to  procure  abortion 
in  its  mother,  then  in  the  sixth  month  of  her  pregnancy,  by 
wfaieh  means  it  was  untimely  brought  forth,  lived  a  few  hours 
and  then  died ;  and  after  proof  of  the  ihcts,  a  medical  man 
proved  that  it  was  impossible  for  a  child,  bom  at  that  period 
of  geatation,  to  live  any  considerable  length  of  time :  Maule,  J., 
in  summing  up,  told  the  Jury  that  if  a  person,  intending  to 
proenre  abortion,  do  an  act,  which  causes  a  child  to  be  bom 
80  much  earlier  than  the  natural  time,  that  it  Is  bora  in  a 
state  mneh  less  capable  of  living,  and  afterwards  dies  in  conse- 
quenoe  of  its  exposure  to  the  external  world,  the  person  who 
by  sodi  misconduct,  so  brings  the  child  into  the  world,  and 
puts  it  thereby  in  a  situation  in  which  it  cannot  live,  is  guilty 
ef  murder.    B,  v.  West,  2  Car,  ^  K,  784.    See  ants,  p.  211. 
Before  a  man  deal  with  a  gun  or  pistol,  as  if  it  were  not 
diarged,  it  is  incumbent  upon  him  to  ascertain  whether  it  is 
so  or  not }  and  If  he  do  not  use  a  reasonable  caution  in  this 
respect,  and  afterwards  upon  pulling  the  trigger  it  unex- 
pe^edly  explode  and  kill  a  person,  it  will  be  manslaughter. 
In  one  case,  where  a  man  found  a  pistol  in  the  street,  and 
trying  it  with  the  ramrod  it  appeared  not  to  be  charged  ;  he 
bron^t  it  home  and  showed  it  to  his  wife,  and  whilst  she  was 
standing  near  him,  he  pulled  up  the  cock,  pulled  the  trigger, 
the  pirtol  exploded,  and  kiUed  her:  this  was  holden  to  be 
Aiandaughter.  Kel,Al,  But  the  reporter  seems  to  disapprove 
of  the  decision ;  and  Mr.  Justice  Foster  declares  that  it  is  not 
law ;  he  says  the  law  does  not  require  the  utmost  caution  that 
can  be  used,  but  it  is  sufficient  that  a  reasonable  precaution, 
such  as  is  usual  in  the  like  cases,  shall  be  taken ;  and  he  states  a 
ease,  in  which  he  himself  ruled  that  a  homicide,  under  similar 
drenmstances,  was  by  misadventure  merely,  and  the  defendant 
was  acquitted.    Fost,  289—265. 


3.  Homicids  in  furtherance  of  Justice, 

In  executing  crifninals,']  The  sheriff  and  those  acting  under 
him  are  Justifled  in  law,  in  carrying  a  sentence  of  death  into 
execution,  provided  the  sheriff  has  a  warrant  authorizing  him 
to  do  so.    And  the  same  as  to  those  to  whom  the  court  of 
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QueflD's  Boidi  difaets  its  wamat  for  the  Uke  parpoie.  8em 
amUf  p.  SOS.  But  he  mut  rtrictly  puwM  the  w«sf«aft;  te 
cannot  tabstttnte  one  kind  of  death  for  anotiier  ;  if  he  do,  or 
ifheactwitlioatwanantyhewmbegiiiHyofmurder.  iiWi.967. 
1  H^wk.  e.  S8,  M.  4—10.  /li. «.  91 .  «*.  66, 67.  The  Qneen, 
howeTcr,  by  lier  warrant,  may  remit  any  part  d  the  sentence^ 
or  sabititete  hcheaiting  for  hanging ;  ami  tlioae  to  whom  andi 
warrant  Is  directed,  are  perfectly  jnstified  in  obcTiog  it. 
A«i.868— 870. 

Upomttnarrefi,  ^.]  Wliere  peteone,  lunring  avtliority  to 
anest  or  imptiaon,  and  adng  proper  means  for  that  pnrpoea^ 
are  rensted  in  BO  doing,and  the  party  making  I  Hilnaiice  is  killed 
in  the  straggle,  the  homidde  is  jnstiiiable ;  FaH.  270.  1  Hawk, 
c. 98, s.  11.  Id,€. 89, s.  16.  1  HaU,  457  ;  and  theofflcor,  ke^ 
in  soeh  a  ease  need  not  retreat,  as  in  the  ordinary  eases  of 
as  drfmdmdo,  8  HdU^  818.  And  the  same  in  dvil  actaona. 
1  Htnek.  c.  28,  m.  17, 18.  Fatt.  870.  But  if  the  kilii^ 
were  after  the  resistance  ceased,  or  if  tlie  other  party  were 
not  authoriied  to  arrest,  It  woald  be  manslaughter  at  Iwt, 
1  .fi^w#,P.  C.207,ifnotmnnler.  On  the  other  hand, if  dmrli^ 
the  struggle,  the  party  arrested  or  about  to  be  arrested,  kill  the 
party  arresting,  it  will  be  murder ;  for  the  law  in  that  eaae 
implies  malice.  Fa§t,  270.  1  Eatt,  P.  C.  205.  208.  In 
what  eases  an  oifoader  may  legally  be  arrested  by  a  private 
person  without  warrant,  when  in  the  act  of  committing  the 
oilenoe,  ne  mnte,  pp.  21—28,— in  case  of  riots.  Id,  88,-— 
after  the  offence  committed.  Id.  25,— or  in  prevention  of 
ofEteces,  Id.  27 ; — in  what  cases  by  a  constable,  Id,  27, — by 
a  magistrate.  Id.  87, — or  on  hue  and  cry.  Id,  88; — ^when  and 
where,  Id.  28, — and  how,  Id.  28.  In  what  cases  he  may  be 
arrested  under  a  warrant,  see  ante^  p.  90, — when,  where,  and 
how,  Id,  93.  In  a  civil  action  however,  a  private  person  has  no 
right  to  arrest,  unless  the  warrant  be  specially  directed  to  him. 

If  in  the  case  of  a  ielony  or  a  dangerous  wound  given,  tlie 
offender  fly,  and  the  constable  or  private  person  pursue, — if  in 
the  pursuit  the  party  flying  be  killed,  where  he  cannot  be 
otherwise  overtaken,  it  is  justifiable  homicide.  Foet.  871. 
1  Hawk.  c.  28, «.  11.  But  this  is  not  the  case,  where  the 
arrest  is  in  a  civil  proceeding,  Foet.  271.  1  Hawk,  c.28, 
s.  20,  or  for  a  mere  trespass  or  misdemeanor;  Foet.  271 ; 

1  Hale,  481.  8  Hale,  217  ;  there,  if  the  killing  were  with  a 
deadly  weapon,  it  would  be  murder,  or  if  with  a  cudgel  or 
weapon  not  likely  to  kill,  manslaughter.  Foet.VIX.  See  R. 
T.  Ltmgden,  R.  ^  Ry.  228.     I  Hale^  53,  481.  405,  406. 

2  HaUf  217.  Where  a  constable,  employed  to  guard  a  copse, 
froTo,  which  wood  had  been  stolen,  saw  a  man  coming  out  of 
the  copse  with  wood  which  he  had  stolen,  and  called  to  him 
to  stop,  but  the  man  ran  away  \  the  constablej  having  a  gun. 
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then  fired  at  Um,  and  shot  bira  In  the  lo^ :  stealing  the  wood 
was  bat  a  misdemeanor,  punishable  on  sammaty  conyiction, 
vnless  the  party  had  been  twice  prerionsly  conidcted  for  the 
Uke  oflSsnce,  and  then  it  would  have  been  felony ;  In  fact,  this 
man  had  been  twiee  prerioasly  conyicted,  but  the  constable 
did  not  know  it:  the  constable  being  indicted  for  shooting 
at  and  wounding  the  man,  and  convicted,  but  the  question 
raserred  for  the  criminal  appeal  court,  the  Judges  held  that  as 
the  constable  at  the  time  did  not  know  that  the  prisoner  bad 
committed  a  felony,  he  was  not  Jostifled  in  firing  at  him,  and 
that  therefore  the  conviction  was  right.  B.  ▼.  Dadson^ 
fl)  Law  J,  bl  m. 

Abo,  in  the  case  of  a  sudden  aflVay,  where  no  felony  is  oom- 
adtted  or  dangerous  wound  given,  if  a  person  interposing  to 
part  the  eomlMtants,  and  giving  notice  to  them  of  his  fHendly 
intention,  be  assaulted  by  either  of  them,  and  in  the  struggle 
should  happen  to  kill,  this  will  be  justifiable ;  but  If  he  be 
killed,  it  will  be  murder.  Fo9t.  878 ;  1  HatoK  c.  31,  «.  48 ; 
1  HaUy  484.  So,  if  persons  engaged  in  a  riot,  or  a  forcible  entry 
or  detainer,  stand  on  their  defence,  and  contiaue  the  force  in 
opposition  to  the  commands  of  a  Justice  of  the  peace,  5tc.,  or 
resist  such  justice  in  his  endeavours  to  arrest  them,  the  killing 
of  them  may  be  justified.  1  Hatoh,  e.  88,  #.  14 ;  gee  ante^ 
p.  85,  And  the  killing  cX  rioters,  even  by  private  persons,  who 
cannot  otherwise  suppress  them,  or  defend  themselves  from 
them,  will  be  justifiable.     Id. 

Anid  lastiy,  if  a  criminal,  endeavouring  to  break  prison, 
-aseault  his  gaoler,  and  be  killed  in  the  afflay,  it  is  justifiable 
homicide.    1  Httutk.  e.  88,  s.  13.     Fo$t.  381. 

As  to  the  killing  of  ofiicers  and  private  persons  in  making 
arrests,  ftc.,  I  shall  have  a  further  occasion  to  observe  upon  it, 
when  I  come  to  treat  of  murder. 
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8e  drfendendo,"]  If  a  person,  engaged  in  a  sudden  afiVay,  quit 
the  combat  before  he  have  inflicted  a  mortal  wound,  and 
retreat  or  fly  as  fer  as  he  can  with  safety,  and  then,  urged  by 
mere  necessity,  kill  his  adversary  for  the  preservation  of  his 
own  life, — the  homicide  is  excusable.  Foet,  876.  1  Hale, 
481,  483.  1  Hawk,  c.  80,  «s.  13, 14.  It  formerly  subjected 
the  party  to  forfeiture;  Fo$t.  876,  376;  but  now  by  stat. 
9  6.  4,  c  31,  s.  10,  no  punishment  or  forfeiture  shall  be  in* 
eurred  by  any  person,  who  shall  kill  another  in  his  own  defence. 
It  diflbrs  from  manslanghter  in  thb,  that  in  manshmghtor,  the 
combat  is  supposed  to  continue  until  after  the  mortal  wound 
to  given  ;  Foet,  876,  877  ;  but  in  homicide  ee  defendendoj  the 
party  must  have  declined  the  combat,  and  have  retreated. 
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belbra  tfaafty  and  tbe  mortal  vond  mMt  be  gitia  ■■»!■  n-w^ 
whan  lie  had  no  other  mwm  of  iTtog  hb  own  life.  F«e^.S77. 
It  matton  not  who  bagan  tha  aAraj,  or  gaTo  the  flrat  blow,  or 
whether  the  party  had  giran  woimday  not  mortal,  before  lie 
retreated;  Fm#.  977.    1  Hawk.  e.  89,  M.  15,  17  ;  bat  if  he 
deelnse  the  combat  before  a  mortal  wound  ii  gH«o,and  ictfent 
aa  for  as  he  can  with  aafoty  to  bis  own  life,  he  will  be  jnstilled 
fai  giTing  a  mortal  wound  afterwarda  in  his  own  defence. 
If  however  the  flrst  asmnlt  were  from  malice,  whidi  is  to  be 
collected  from  drcamstanoes,  and  the  retreat  merely  eolonrabloy 
and  the  party  afterwards  tun  on  his  advenaiy  and  kill  him, 
it  is  morder.    Foti.  977.    1  Hawk.  c.  29,  «.  18.    Id.c,  31, 
«.  86.    Id.  e.  88,  «.  9.    Where,  upon  an  indictment  for 
stabbing  with  intent  to  murder,  it  appeared  tiiat  the  proae- 
cntor  and  prisoner  haTing  qnarrelled,  they  fought,  the  proae- 
cutor  striking  the  first  blow;  the  prisoner  ran  \m6k  a  short 
distance,  and  the  prosecutor  pursued  and  oTcrtook  him,  upon 
which  Ute  prisoner,  who  had  taken  out  his  knife  on  his  retreat, 
gUTC  the  proeecator  a  cut  across  the  abdomen  :  Park,  J.,  told 
the  jury,  that  If  they  were  of  opinion  that  the  prisoner  retreated 
for  the  purpose  of  getting  his  knife  out,  in  order  tiiat  he  might 
have  an  undue  adTsntage  in  the  conflict,  they  should  find  him 
guilty ;  but  if  they  tboi^t  that  he  retreated  with  an  intention 
to  escape  from  an  adTorsary  of  superior  strength,  but  finding 
himself  pursued,  drew  his  knife  to  defend  hiniiaelf»  they  should 
acquit  him ;  the  prisoner  was  acquitted.    A.  ▼.  ITessal,  1  Cor. 
t*  P.  437.    But  although  the  retreat  be  bond  JIde,  yet  the 
retreating  party  will  not  be  justified  in  giving  a  mortal  wound, 
unless  he  had  reasonsble  ground  to  apprehend  that  he  would 
otherwise  be  killed  himself;  if  he  do,  the  killing  will  amount 
to  manslaughter.    Fast.  278.    Where  it  appeared,  on  a  trial 
for  murder,  that  the  prisoner  coming  home  drunk,  his  fether 
desired  him  to  go  to  bed,  and  on  his  refusing  to  do  so,  a  scuffle 
took  place  between  him  and  his  fether ;  his  brother,  who  waa 
in  bed,  hearing  the  noise,  got  up  and  fell  upon  the  prisoner, 
threw  him  down,  beat  him  upon  the  ground,  and  kept  him 
down  so  that  he  could  not  avoid  the  blows ;  and  as  they  were 
striving  together,  the  brother  who  was  undermost  stabbed  the 
other  with  a  ]ienknife,  of  which  wound  he  died ;  it  was  at  first 
doubted  whether  this  was  murder,  or  homicide  sc  drfendendo  ; 
but  it  being  referred  to  the  judges,  they  held  it  to  be  man- 
slaughter, *'  for  there  did  not  appear  to  be  any  such  inevitable 
necessity,  as  to  excuse  the  killing  in  this  manner."    B.  t. 
NailoTf  Fost  278. 

There  is  alM>  a  species  of  excusable  homicide  in  self-pre* 
servation,  mentioned  by  Lord  Bacon,  and  by  Mr.  Justice 
Blackstone,  in  his  Commentaries,  which,  although  not  rightly 
clasned  under  this  head,  it  may  be  convenient  to  notice  in  this 
place  :^-namely,  where  the  party  slaying  and  the  party  slain 
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eqmOj  innooent.  One  iaataace,  amongit  othflrs  men* 
tknied.  Is,  where  two  men,  being  elupwreeked,  get  upon  the 
nme  piank,  but  finding  it  not  nUe  to  save  them  both,  one  of 
tiiem  throats  the  otiier  from  it,  whereby  he  is  drowned :  this  is 
wrmseble  from  unaToidabie  necessity,  and  the  prineiple  of 
seUHlefence.    4  BL  Com.  186.    1  Bawk.  e.  88,  #.  96. 

Se  ei  9ua  drfendendaS]  If  a  person,  by  violence  or  sarprise, 
attempt  to  craunit  a.fblony  upon  the  person,  habitation,  or 
propcKy  of  another,  the  latter  may  repel  force  by  force,  and  if 
In  Uie  conflict  he  happen  to  kill  tlie  oifender,  the  homicide  is 
justifiable.  Fett.  873.  This  it  will  be  perceived,  is  perfectly 
difihreotfirom  tlie  homicUe  #e  drfendimdo  wliich  we  have  been 
considering;  in  tliat  case  the  homicide  is  excusable  merely,  in 
tiris  Justifiable ;  there  the  party  was  formerly  subject  to  a  for- 
fciture,  here  he  was  not ;  84  If  .  8,  c.  6 ;  in  that  case  the  party 
most  retreat  as  fiu*  as  lie  can  with  sslifety ;  in  this  he  is  not 
bound  to  retreat  at  all,  but  on  the  contrary  he  may  pursue  the 
oflhnder  until  he  find  himself  or  his  habitation,  or  property, 
out  of  danger.  .  Foit,  873.  Thus,  if  a  man  attempt  to  rob  or 
murder  another,  the  latter  may  repel  force  by  force ;  and  even 
his  servant,  attooding  upon  him,  or  any  other  person  prseent, 
may  interpose  to  prevent  the  intended  offence ;  and  if  the  party 
altarking  be  killed  by  either  the  party  attacked  or  by  him  who 
failBrpoeea,  the  homicide  is  Justifiable,  i^o^.  874.  1  Ha20,481, 
484.  1  Hawk.  e.  88,  m.  81, 34.  Id,  c.  89,  ».  16.  And  this  rule 
extends  to  the  case  of  master  and  servant,  hosband  and  wife, 
parent  and  child,  killing  in  defence  of  each  other  respectively. 
1  Hale,  484.  So,  a  woman  may  lawfully  kill,  in  defence  of 
her  chastity,  if  a  man  attempt  to  commit  a  rape  upon  her. 
^of^*  874.  1  HeUBj  486.  So,  if  an  attempt  be  made  to  com- 
mit artfon  or  burc^ary  in  the  habitation,  the  owner  or  any  part 
of  his  fiunily,  or  even  a  lodger,  may  lawiVilly  kill  the  assealauts, 
to  prevent  the  mischief  intended.  Foet.  874.  But  a  man 
cannot  thus  justify  homicide,  to  prevent  a  mere  trespass, 
1  HawJL  e.  88, «.  33.  Cook*$  eaie,  Cro.  Car.  637.  1  Hale, 
416,486.  J^Mt.  891,  oranyoflbnoe  without  force.  lHaley^%. 
Where,  upon  an  indictment  for  manslaughter,  it  appeared  that 
flie  prisoner,  being  employed  by  the  owner  of  a  garden  to 
watch  it  at  night,  seeing  a  man  on  the  garden  wall,  hailed  him, 
upon  which  the  man  said  to  another  (whom  the  prisoner  did 
not  see),  "  Tom,  why  don't  you  fire  ? "  The  prisoner  again 
hailed  1dm,  upon  which  he  said,  **  Shoot  and  be  d*— d ;"  the 
prisoner  then  fired  at  his  legs,  but  unfortunately  shot,  not  the 
man  on  the  wall,  but  another  that  was  standing  on  the  ground, 
and  whom  he  had  not  seen;  and  upon  the  deceased  were 
found  tliree  dead  fowls,  a  housebreaker's  crowbar,  a  flint, 
steel,  matches,  &c. :  Qarrow,  B.,  told  the  Jury,  that,  as  the 
prisoner's  life  was  threatened,  he  was  Justified  in  firing ;  but  if 
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that  hid  not  been  fhe  CMe,  he  wookl  have  been  goUty  of  nun* 
■hmghter,  lor  ha  would  not  have  been  JvstlBed  in  shooting  at 
penons  coming  on  hie  master'e  premieeey  even  in  tiie  night. 
A.  T.  SeuUp,  1  Car.  ^  P,  819.  In  cMes  wliere  a  man  can 
thus  Jostlfy  homicide,— if  inetead  of  UlUng,  he  liimeelf  be 
killed,  it  is  murder. 


4.  MaiUlaughi«r. 

Manilanghtor  is  the  unlawful  killing  of  anottier,  without 
malice,  exprcee  or  implied.  It  may  be  either  Tolnntary,  upon 
a  Midden  heat  or  pawJon,  or  involuntary,  in  the  commiwion  of 
•ome  unlawftd  act. 

In  what  cases  homicide  by  aoddsnt  may  amount  to  tiie 
offince  of  manslaughter,  I  haTC  considered,  ante,  p.  !ll6 ;  in 
what  cases  homidde  in  fnrtlierance  of  Justloe  may  amount  to 
it,  antef  p.  SSI ;  in  what  cases  homidde  se  drfetuUndo  may 
amount  to  it,  anU,  p.  889  ;  in  what  cases  homidde  se  tit  mm 
drfendendo  may  amount  to  it,  anUy  p.  886.  I  shall  hero 
conetdsr  the  cases  of  homidde  upon  pvovocatlon,  and  homidde 
hi  the  case  of  sudden  combat. 

On  proooeatkm,']  No  provocation  wlU  justify  a  man  in 
kllUng another;  nor  will  it  excuse  him.  Killing  oo  provoca^ 
tion,  therefore,  must  be  msnslaughter  or  murder.  Words  of 
reproach,  howerer  grierous,— or  indecent  provoking  actions 
or  gestures  expressive  of  contempt  or  reproach,  witinout  as* 
sault  upon  the  person,  however  irritating, — are  not  provoca- 
tion suflicieot  to  free  the  party  killing  from  the  guilt  of  mur- 
der :  certainly  not,  where  he  makes  use  of  a  deadly  weapon, 
or  otherwise  maniftsts  an  intention  to  kill  or  to  do  some  bodily 
barm ;  but  if  he  merely  give  the  other  a  box  on  the  ear,  or 
steike  him  with  a  stick  or  other  weapon  not  likely  to  kill,  and 
unluckily  and  against  his  inteotlan  kill  him,  it  will  be  but 
manslaughter.  Fott.  890;  1  Hawk.  c.  81,  m.  88,  34.  So  in 
all  other  cases  of  killing  upon  slight  provocation,  if  it  can 
reasonably  be  collected  from  the  nature  of  the  weapon  used, 
or  from  any  other  drcumstance,  that  the  party  intended  to 
kill  or  to  do  some  great  bodily  harm,  such  homickle  will  be 
murder;  Faet,  891 ;  but  it  will  be  only  manslaughtsr  when 
he  meant,  not  to  kill,  but  to  chastise  merely,  and  in  a  mode- 
rate and  reaaonable  degree.  Where  a  man  found  another  tres- 
passing upon  his  land,  beat  him,  and  unluckily  happened  to 
kill  him,  this  was  hoiden  to  be  manslaughter ;  1  Hale^  478 ; 
but  this  must  be  understood  of  a  beaUng,  not  with  a  mis- 
chievous intention,  but  merely  to  chastise  £m  for  the  trespass, 
and  to  deter  him  from  committing  the  like  again ;  for  if  he 
had  killed  him  with  a  bill  or  hedge  stake,  or  had  given  him 
an  outrageous  beating  with  an  ordlnaiy  cudgel,  beyond  the 
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bounds  of  sodden  nsentment,  it  wonld  luiTe  been  minder. 
Fatt.  991 ;   1  Hawk,  0.  81 ,  #«.  34.  49.    Wbere  a  ]Mtfk-keeper 
fmmd  a  boy  stealing  wood  in  bis  master's  ground,  and  bound 
him  to  his  horse's  tail  and  beat  him ;  the  horse  took  fright, 
ran  awaj,  dragged  the  boy  npon  Hm  ground,  and  ii\f  ored  him 
so  that  he  died :   this  was  holden  to  be  rnvvder,  lor  it  was  a 
deliberate  act  and  sayoored  of  emelty.  Fo«^.  392.   HaltouHip'0 
ea$e,  Cro,  Car.  191.   Palin&46.    19^.  Jon.  198.  Where  there 
was  an  aiiWiy  in  the  street,  and  one  Stedman,  a  soldier,  ran 
hastily  towards  the  combatants;   a  woman  seeing  him  run, 
called  out  to  him,  **  You  will  not  murder  the  man,  will  yon  V 
and  Stedman  leplied,  **  What  is  that  to  you,  you  Mteb,*'  the 
woman  gaye  him  a  box  on  the  ear,  and  he  gare  her  a  blow  on 
the  bresst  with  the  pommel  of  his  sword ;  tiM  woman  then  fled, 
and  he,  pursuing,  stabbed  her  in  the  back  and  killed  her: 
Stedman  being  indicted  for  murder,  Holt,  C.  J.,  thought  at 
flrst  that  it  amounted  to  that  offence,  a  single  box  on  &e  ear 
from  a  woman  not  being  a  sufficient  provocation  to  kill  in  this 
manner,  after  he  had  given  her  a  blow  in  return  for  the  box 
on  the  ear ;  but  it  afterwards  appearing,  in  the  progress  of  the 
trial,  that  the  woman  struck  the  soldier  in  the  fiM»  with  an 
iron  patten,  and  drew  a  great  deal  of  blood,  it  was  holden 
dearly  to  be  no  more  than  manslaughter.    Stedman* a  ease. 
Fast.  292.    Another  case,  as  reported  by  Strange,  (H.  v. 
TraiUer  et  oL,  1  8tr.  499),  was  thus :  Mr.  Lutterell,  being 
arrested  for  a  small  debt,  prevailed  on  one  of  the  officers  to  go 
with  him  to  his  lodgings,  whilst  the  other  was  sent  for  the 
attorney's  bill;   words  arose  at  the  lodgings  about  civility 
money,  which  Lutterell  refiised  to  pay,  and  he  went  up  stairs, 
as  if  to  fotch  money  to  pay  the  debt  and  costs,  but  he  soon 
returned  with  a  brace  of  loaded  pistols  in  his  bosom,  which,  on 
the  importunity  of  his  servant,  he  laid  on  the  table,  saying 
that  he  did  not  intend  to  hurt  the  officers,  but  he  would  not 
be  ill-used ;  the  officer  who  had  been  sent  for  the  attorney's 
bill  soon  returned  to  his  companion,  and  words  of  anger  then 
arising,  Lutterell  struck  one  of  them  on  the  face  with  his 
walking  cane,  and  drew  a  little  blood ;  whereupon  both  of 
diem  foil  upon  him,  one  stabbed  him  in  nine  places,  he  all  the 
while  on  the  gfround  begging  for  mercy  and  unable  to  resist 
them,  and  one  of  them  fired  one  of  the  pistols  at  him  whilst 
on  the  ground  and  gave  him  his  death's  wound :  the  Chief  J. 
said  it  could  be  no  more  than  manslaughter,  and  the  jury 
found  accordingly.    If  this  were  a  correct  report,  no  doubt  it 
would  be  an  extraordinary  case :  but  comparing  it  with  the 
printed  report  of  the  trial,  there  appears  to  be  many  material 
eireumstances  omitted  in  it ;  when  Mr.  Lutterell  brought  his 
pistols  down,  he  declared  that  he  would  not  be  forced  from 
his  lodgings ;  he  threatened  the  officers  several  times;  one  of  the 
pistols  was  fired  by  one  of  the  officers,  but  after  the  afflray  was 
over  both  pistols  appeared  to  have  been  recently  discharged,  and 
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one  of  fhe  oflScen  was  wounded  by  a  pistol  shot  in  fhe  linger; 
when  the  aflVny  began,  Luttetell  had  a  tword  by  Ms  side,  and 
after  it  was  over,  t&sword  was  found  drawn  from  the  scabbard 
and  broken ;  and  as  to  his  calling  for  mercy,  the  eridenoe 
was,  that  when  on  the  groond  he  held  up  his  hands  ««  if 
begging  for  merey :  JRm^.  208,  S98 :  these  omitted  partieolars 
may  account  for  the  opinion  of  the  Chief  Justice,  and  the 
Terdict  of  the  Jury.  Another  case,  (Rowl^Mcamy  19  Co.  87), 
is  thus  reported: — a  boy  havinff  fought  with  another,  and 
being  beaten,  ran  home  to  his  fother,  all  bloody ;  the  fother 
inunediately  took  a  staff,  ran  three  qnartera  of  a  mile  alter  the 
other  boy,  beat  him,  and  he  died  of  the  beating ;  this  was  ruled 
to  be  manslaughter,  because  done  in  sudden  heat  and  passion. 
But  in  other  cotemporary  reports,  the  case  is  somewhat  dif- 
ferent :  according  to  one  (Cro»  Joe,  896)  Rowly  stradc  with 
a  '<  small  cudgel,"  and  according  to  another  {Oodb.  183)  with 
a  "  rod,"  and  it  may  fidrly  be  collected  from  both,  that  the 
accident  happened  by  a  single  stroke  with  a  cudgel  [or  rod] 
not  likely  to  kill.  Fott*  3&.  8o,  where  a  person,  haTing  his 
pocket  picked,  seised  the  offbider,  and  being  encouraged  by  the 
people  present,  threw  him  into  an  aiQoining  pood  for  the  pur- 
pose  of  ducking  him,  but  without  any  apparent  intention  of 
taking  his  life,  and  he  was  drowned :  it  was  holden  to  be  man- 
slaughter only.    R,  Y.  Fray^  1  EaH^  P,  C.  886. 

But  if  the  proTocation  be  great,  and  such  as  to  excite  strong 
indignation  and  passion, — ^if  the  party  proToked  at  the  Instant 
kill  the  other,  he  is  guiltv  only  of  manslaughter.  As  if  a  man 
find  another  in  the  act  of  adultery  with  his  wife,  and  in  the  first 
transport  of  passion  kill  him,  he  is  guilty  of  manslaughter  only. 
Fott.  806;  1  Hale,  486;  1  HawJL  e.  81, «.  86.  If  an  assault 
be  made  with  violence  or  circumstances  of  indignity  upon  a 
man's  person,  as  by  pulling  him  by  the  nose, — ^if  it  be  resented 
immwUately  by  the  death  of  the  aggressor,  and  it  appear 
that  the  party  acted  in  the  heat  of  blood  upon  that  proTOca* 
tion,  it  will  be  manslaughter  only.  Jre<.135 ;  4  BL  101  ;  1 
Ea$t,  P.  C.  283.  Where  three  Scotch  soldiers  were  drinUng 
together  in  a  public  house,  and  one  of  them  struck  some 
strangers,  who  were  drinking  together  in  another  box,  with  a 
small  rattan,  for  havinff  used  sevml  opprobrious  epithets,  and 
reviled  the  character  of  the  Scotch  nation,  and  an  altercation 
ensued ;  and  one  of  the  strangers  laid  hold  of  the  soldier  who' 
had  stricken,  and  threw  him  sigainst  a  settle ;  when  the  soldier 
had  paid  his  reckoning,  the  stranger  again  shoved  him  from 
the  room  into  the  passage,  upon  which  the  soldier  ex- 
claimed that  "  he  did  not  mind  killing  an  Englishman  more 
than  eating  a  mess  of  arowdy ;"  upon  which  the  stranger,  as- 
sisted by  another  person,  violenUy  pushed  the  soldier  out  of 
the  houM;  whereupon  the  soldier  instantly  turned  round,  drew 
his  sword,  and  stabbed  the  stranger  to  the  heart :   this  was 


hoUen  to  be  nwiMtonghter.    H.  t.  TayUr^  6  Bwrr.  S708. 

So,  where  a  qnanel  arae  between  some  aoldien  and  a  number 

of  keefaneoy  at  flandgate,  and  a  violent  aifray  eneoed,  in  which 

one  of  the  eoldiera  was  veiy  maeh  beaten;   the  priioner, 

another  of  the  eoldlerSy  who  IumI  diiven  part  of  the  mob  down 

the  street  with  hie  sword  in  the  scabbard,  seeing  on  his  return 

his  comrade  thus  used,  drew  his  sword,  and  bid  the  mob  to 

stand  dear,  as  he  would  sweep  the  street,  and  on  tlieir  pressing 

on  him,  he  struck  at  them  with  the  flat  side  of  his  sword,  and 

as  they  fled  he  pursued ;  the  other  soldier  in  the  mean  time 

got  away,  and  wlien  the  prisoner  returned,  he  ssked  if  they 

liad  murdered  his  comrade;   and  being  sereral  times  again 

sssanlted  by  the  mob,  he  brandished  bis  sword  and  bid  them 

Iceep  off;  just  at  that  time  the  deceased,  who  from  his  dr»s 

mif^t  be  mistaken  for  a  keelman,  was  passing,  the  prisoner 

went  up  to  him,  hit  him  on  the  head  with  his  sword,  and  be 

preiently  died :    this  was  holden  to  be  manslaughter,  on 

account  of  the  previous  provocation,  and  the  blood  being 

heated  by  the  contest.     R,  v.  Proton,  1  Etut^  P.C.ftib; 

I  Leach  f  161. 

But  if  the  provocation  were  sought  for  by  the  party  killiog, 
it  will  be  no  extenuation  of  the  offence;  as  if  A.  say  to  B.,  <*  I 
will  not  strike  you,  but  I  will  give  you  a  pot  of  ale  to  touch 
me,"  and  thereupon  B.  strikes,  and  A.  Idlls  him :  this  Is  mur* 
der.    1  ffole,  467  ;  1  Hawk.  e.  31,  $.  fU. 

In  ease  of  sudden  eombai.']  But  whether  the  provocation 
be  by  words  or  acts,  and  whether  slight  or  great,  or  indeed 
upon  any  sudden  provocation,  if  the  ptfties  come  to  blows,  no 
nndna  advantage  being  taken  on  either  side,  and  death  ensue, 
it  is  only  mamUaughter.  Foet,  296.  If  A.  use  provoking 
language  or  behaviour  to  B.,  and  B.  strike  him,  whereupon  a 
combat  ensues,  and  A.  is  killed :  this  is  manslaughter,  for  it 
was  a  sudden  afliray,  and  they  fought  upon  equal  terms ;  and 
in  such  combats  upon  sudden  quarrels,  it  matters  not  who 
gave  the  first  blow.  Fast.  206.  1  Hale^  466.  But  if  B. 
had  drawn  his  sword,  and  made  a  pess  at  A.,  (A.'s  sword  being 
undrawn),  and  thereupon  A.  had  drawn  his  sword,  and  a  com- 
bat ensued,  in  which  A.  wss  lulled, — this  would  be  murder; 
for  B.  by  making  a  pam  at  A.,  whilst  the  letter's  sword  was 
undrawn,  showed  that  he  sought  his  blood ;  and  A.'s  endeavour 
to  defend  himself  which  he  had  a  right  to  do,  will  not  excuse 
B.  Fosi.  286.  Kel.  61.  1  Hawk.  e.  31,  #.  27.  If  B. 
however  had  first  drawn,  and  forborne  until  his  advensry  had 
drawn  also,  it  would  have  been  no  more  than  manslaughter. 
Fast.  296.  KeL  130.  1  Hawk.  e.  31.  s.  28.  Where  one 
Mawgridge,  upon  words  of  anger  passing  between  him  and 
lfr«  Cope,  thryjw  a  bottle  with  great  force  at  the  head  of  Cope, 
and  immediately  drew  his  swoid ;  Cope  thai  threw  a  bottle  at 
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the  head  of  Mawgridge,  and  woimdad  him,  whenupon  If «w- 
grtdge  stabbed  hkn  and  he  died :  this  was  holden  to  be  muder ; 
for  Mawpridge,  by  throwing  the  bottle,  erlneed  an  intentUm  of 
doing  some  great  mischief  to  Cope,  and  drawing  his  sword  Im- 
medhUely  after,  showed  that  he  intended  to  follow  np  tliia 
blow.  Mawgriigt^t  ease,  KA,  138.  FoH.  S85,  988.     Where, 
npon  an  indictment  for  cutting  with  intent  to  murder,  it  ap* 
peared  that  a  qoarral  arose  between  the  prosecutor  and  pri- 
soner, both  being  intoxicated ;  the  proeeentor  stmck  the  flrst 
blow,  and  they  foagfat  for  a  fow  minntes,  when  the  prisoner 
ran  back  a  short  distanee,  and  the  proeeentor  pnrsaed  and 
overtook  him,  on  which  the  prisoner,  haTing  taken  out  his 
knifo  in  his  retreat,  gaTe  the  proeeentor  acnt  across  the  abdo- 
men :  Park,  J.,  left  it  to  the  Jury  to  say,  whether  the  prisoner 
ran  back  with  a  malidons  intention  of  getting  out  his  knifo, 
to  inflict  an  li^ury  on  the  proeeeutor,  and  so  gain  an  advan- 
tage in  the  conflict,  for  if  so,  and  destth  had  ensued,  it  would 
have  been  murder;  or  whether  the  prisoner  bon4  fide  ran 
away  from  the  prosecutor,  with  intent  to  escape  from  an  ad- 
versary of  superior  strength,  but  finding  himself  pursued,  be 
drew  his  knife  to  defend  himself,  in  which  case,  if  death  had 
ensued,  it  would  be  manslaughter  only.   J2.  t.  JTessoi,  1  Car. 
^  P.  437.    Where,  upon  an  indictment  for  a  similar  ofibnoe, 
the  prosecutor  stated,  that  his  brother  and  the  prisoner  were 
fighting,  and  he  laid  hold  of  the  prisoner  to  prevent  him  ftt>m 
striking  his  brother,  and  held  him  down,  but  did  not  strike 
him,  and  that  the  prisoner  then  stabbed  him  with  a  knifo  above 
the  knee :  Parke,  J . ,  told  the  J  ory,  that  if  they  were  of  opinion 
that  the  prosecutor  did  no  more  than  was  necessary  to  restrain 
the  prisoner  from  beating  his  brother,  they  should  find  the 
prisoner  guilty,  because  in  such  a  case  the  crime,  if  death  had 
ensued,  would  have  been  murder ;  but  if  they  thought  that 
the  prosecutor  had  done  more  than  was  necessary,  or  if  he 
struck  any  blow,  then  the  prisoner  should  be  acquitted.   R,  t* 
BimmSf  6  Car.  4r  P»  120.    Where  the  prisoner  and  one  Levy 
quarrelled  and  went  out  to  fight ;  after  two  rounds,  whi^ 
occupied  about  two  minutes,  Levy  was  found  to  be  stabbed  in 
a  great  many  places,  and  of  one  of  those  stabs  he  almost  in- 
stantly died ;  and  it  appeared  that  no  person  but  the  prisoner 
could  have  stabbed  him,  and  that  he  had  a  clasped  knifo  in 
his  possession  before  the  alfray  began:  Bayley,  J.,  toM  the 
Jury,  that  if  the  prisoner  used  the  knife  privately  finora  the  be- 
ginning,—or  if  before  they  began  to  fight,  he  placed  the  knifo 
so  that  he  might  use  it  during  the  affray,  and  used  it  accord- 
ingly, it  was  murder ;  but  if  he  took  to  the  knife  after  the 
fight  began,  and  without  having  placed  it  to  be  ready  during 
the  affray,  it  was  only  manslaughter;  the  Jury  found  him 
guilty  of  murder.    B,  v.  Andsrton^  Bum,  631.    So  where 
the  prisoner,  a  shoemaker,  whilst  drunk,  quarrelled  with  the 
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I,  ih&j  stood  up  to  flglity  but  wen  lepiffttted ;  the 
ptdtooner  went  home,  and  after  bdngr  in  his  house  a  few 
miDaCes,  came  oat  with  a  shoemaker's  knife,  nt  down  upon  a 
bendi  before  his  garden  gale,  and  began  cutting  the  heel  of  a 
shoe  with  the  knife;  the  deceased,  on  letundng  from  his 
work,  pawed  the  prisoner,  called  out  to  him,  **  Are  you  not 
■n  aggntTatlng  rascal?"  to  which  the  prisoner  replied, "  What 
will  you  be,  when  you  have  got  from  your  master's  feet  ?'* 
upon  which  the  deoeased  Mixed  the  prtsoner  by  the  collar,  and 
dragging  him  off  the  bench,  they  both  rolled  down  into  the 
cart  way,  the  prisoner  undermost,  and  straggled  for  eome 
time;  the  deceased  pereeivfaig  the  knife  in  the  prisoner's 
hand,  endeaToured  to  take  it  from  him,  but  the  prisoner  kept 
striking  abont  with  one  hand,  holding  the  deceased  fest  with 
the  other,  ao  that  he  could  not  diaengage  hinuelf,  but  at  last 
the  latter  made  a  vigorous  eflbrt,  and  1^  that  means  drew  the 
prisoner  from  the  ground,  at  which  Instant  the  priioner  gave 
him  a  blow,  and  the  decsesed  immediately  cried  out,  **  The 
rogue  has  stabbed  me  to  the  heart,  I  am  a  dead  man,"  and 
iinmediately  expired ;  upon  inspection  afterwards  it  wss  foand 
that  besides  two  inconsiderable  wounds,  he  had  one  in  the 
left  breast  which  was  mortal :  after  great  argument  and  con- 
^deration,  the  Judges  held  this  to  be  only  manslaughter ;  B. 
v«  6*11010,  1  Leachf  161 ;  they  thought  that  there  was  not 
sufficient  evidence  to  show  that  tlie  prisoner  laid  in  wait  for 
the  deceased,  with  a  malicioos  design  to  provoke  him,  and 
under  that  colour  to  revenge  the  former  quarrel  by  stabbing 
him,  which  would  have  been  murder ;  but  on  the  contrary, 
he  had  composed  himself  to  work  at  his  own  door,  on  a  sum* 
mar's  evening,  and  when  the  deoeased  appeared  be  never  pro- 
voked him  by  word  or  gesture.    1  Satt^  P.  C.  245,  eUing 
Foster's  MS.    But  wliere,  upon  an  indictment  for  stabbing, 
with  intent  to  murder,  it  appeared  that  the  prisoner,  having 
had  some  angry  words  with  a  third  party,  walked  up  and 
down  the  passage  of  a  house  with  a  sword  stick  in  his  hand, 
snd  the  blade  open,  and  was  heard  to  bay,  **  If  any  man  strikes 
me,  I  will  make  him  repent  it;"  he  was  desired  to  pat  up  his 
stick,  but  he  refused  to  do  so ;  shortly  after,  the  prosecutor 
came  up,  and  ignorant  of  what  had  occurred,  but  perceiving 
that  the  prisoner  was  creating  a  dfeturbance,  struck  the  pri- 
soner twice  with  his  fist,  upon  which  the  prisoner  stabbed 
him  :  Parke,  B.,  told  the  jury,  that  if  a  person  receive  a  blow, 
snd  immediately  avenge  it  with  any  incirument  he  may  then 
have  in  his  hand,  the  offence  will  be  only  manslaughter,  pro- 
vided the  blow  is  to  be  attributed  to  the  passion  of  anger 
arising  irom  that  previous  provocation,  for  anger  is  a  passion 
to  which  good  and  bad  men  are  both  subject ;  but  the  law  in 
such  a  case  requires,  first,  that  there  should  be  that  provoca- 
tion, and  secondly,  that  the  fetal  blow  should  be  traced  to  the 


influeiiee  of  pankm,  mMog  from  tbat  pn»focatlon ;  hon  no 
doobt  there  was  a  violeiil  ■■■■nU,  but  tlie  qiwriim  was,  wlie* 
tfaflr  tfaa  blow  given  by  the  priMner  was  occMJoned  by  the 
pawion  of  anger  ezcitod  by  tiiat  aannlt;  if  a  person  denote 
by  the  manner  in  which  he  avenges  a  blow,  that  he  is  not  ex- 
cited by  a  sudden  transport  of  pMsiony  bat  under  tiie  inllneoee 
of  that  wicked  disposition,  that  bad  q>irit,  which  the  lawtenna 
**  malice"  in  the  definition  of  murder,  then  the  ofience  would 
not  be  mansUughter ;  suppose,  for  instance,  a  blow  giTcn, 
and  the  party  struck  beat  the  other's  head  to  pieces  by  cruel 
and  repeated  blows,  this  could  not  be  attributed  to  anger,  and 
the  killing  would  be  murder;  and  in  like  manner,  if  before  a 
blow  is  struck,  there  appear  to  be  a  detennination  to  punish 
any  man  who  gives  a  blow,  with  such  an  instrument  as  this, 
and  upon  a  blow  being  struck,  a  wound  is  inflicted  accordingly , 
it  is  impossible  to  attribute  the  wound  so  given  to  the  passtoo 
of  anger  arising  from  the  blow ;  none  but  a  man  d  a  wicked 
and  cruel  disposition,  would  determine  beforehand  to  resent 
a  blow  with  such  an  instrument.  S.  v.  Thomas,  7  Car.  jr 
P.  817.  Where,  upon  an  indictment  against  one  Ayee  fat 
murdw,  it  appeared  that  Ayes  and  the  deceased  were  both 
prisoners  of  war ;  that  the  deceased  having  stolen  a  tobacco 
box  from  a  fellow-prisoner,  the  prisoners  generally  were  much 
incensed  at  it ;  and  as  the  deceased  passed  the  beer  table  where 
Ayes  was  sitting,  Ayes,  who  was  very  drunk,  went  up  to  the 
deceased,  pushed  with  great  force  agdnst  his  breast  with  both 
his  hands,  and  the  deceased  foil  on  his  back  on  the  ground  ; 
the  deceased  then  arose,  struck  Ayes  two  or  three  blows  with 
Ikis  doubled  fist  in  the  face,  and  one  blow  on  the  eye,  upon 
which  the  prisoner  again  pudied  the  deceased  to  the  ground, 
stamped  with  his  foot  on  his  stomach  and  belly  with  great 
force  two  or  three  times,  and  when  the  deceased  arooe,  Ayes 
gave  him  a  violent  kick  in  the  fooe ;  death,  however,  was 
caused  by  the  stamping  on  the  stomach  and  belly :  the  jury 
(half  foreigners)  found  Ayes  guilty  of  murder ;  bat  the  case 
being  referred  to  the  Judges,  they  were  of  opinion  that  the 
ofl^ce  was  only  manslaughter.  R,  v.  A^es,  B,  ^  By.  166, 
Where  two  persons  fought,  and  one  knocked  the  other  down, 
and  then  knocked  him  down  a  second  time  and  kicked  him 
whilst  he  was  down,  and  then  put  a  rope  round  his  neck 
and  dragged  him  into  a  ditch  wlwre  he  left  him,  and  he  was 
strangled  :  Patteson,  J.,  held  this  to  be  murder.  R,  v.  Shaw, 
6  Car,  fr  P.  372. 

If  a  man  come  up  whilst  two  others  are  fighting  upon  a 
private  quarrel,  whether  sudden  or  malicious,  and  take  part 
vrith  one  and  kill  the  other,  this  will  be  manslaughter  only ; 
1  Hatek,  c,  31,  m.  96.  60;  unless  he  used  some  onikir  ad- 
vantage, such  as  striking  with  a  deadly  weapon,  whilst  the 
other  was  unarmed,  or  the  like;  See  h,  v.  Langden,  B,  ^ 
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Xy.  S88,  or  nnlen  the  party  killed  were  en  officer,  and  In  tho 
doe  ezeention  of  hie  office  at  the  time,  1  Hawk.  c.  81, «.  67, 
in  which  caae  the  offence  wonld  be  manler.  Seepoat^  p.  88(>. 
So,  on  the  other  hand,  if  the  party  so  coming  be  killed,  it  ie 
naaelaiighter  only;  1  Hawk,  e,  81, «.  47;  but  if,  inatead  of 
taking  part  in  the  quarrel,  he  seek  to  part  the  oombatanti 
(jg^yriag  them  notice  of  his  friendly  intention,)  and  put  an  end 
to  the  afltny,  and  in  doing  so  he  be  killed,  it  is  morder.  8m 
p0St,  p.  887. 889. 

But  in  all  these  cases  of  sndden  anger,  and  indeed  in  erery 
ease  of  homicide  npon  provocation,  how  great  soever  tiiat 
provocation  may  be,  if  there  be  sufficient  time  for  passion  to 
•nbside,  and  for  reason  to  interpose,  before  the  mortal  blow  Is 
given,  the  homicide  will  be  murder.    Fo8i.  296.    1  Hawk. 
0.81 ,«.  40.     If  a  man  And  another  in  the  act  of  adultery  with 
his  wile,  and  in  the  first  transport  of  passion  kill  him,  this  is 
nrnnslanghter;  1  Haie,  486,  ante,  p.  888;  butif  he  kill  htin 
after  the  fact,  and  after  a  sufficient  time  for  Ids  passion  to 
eool  has  intervened,  it  is  murder.    Foit.  896.    If  a  man  find 
his  wile  in  the  act  of  adultery,  and  in  the  first  traosporC 
of  passion  kill  her,  it  is  manslaughter ;  but  if  he  kill  her 
from  a  suspicion,  however  strong  or  weli-fbunded,  that  she  is 
carrying  on  an  illicit  intrigue  with  another  man,  such  kilBng 
will  be  nrarder.    B,  v.  Kelly ,  8  Car.  ^  JT.  815,  |Mr  Roffe,  B» 
Whether  a  sufficient  time  for  tiie  angry  feeling  to  have  subsided 
have  inf  ervened,  must  in  a  great  measure  depend  upon  the  par- 
ticnlar  drcumstanoes  of  each  case.    Where  it  appeared  that  tho 
prisoner  and  the  deceased  with  others  were  engaged  in  playing 
at  hazard,  and  some  angry  words  passing,  the  prisoner  called 
the  decoasod  an  impertinent  puppy,  and  ttie  deceased  called 
the  prisoner  a  rascal,  upon  which  the  prisoner  threw  a  bottle 
at  deceased,  which  barely  touched  him,  and  the  deceased  in 
return  threw  a  candlestick  or  bottle  at  the  prisoner,  which 
missed  him ;  and  both  parties  immediately  arose  to  get  their 
•words,  which  were  in  the  room,  and  the  deceased  drew  his, 
but  the  prisoner  was  prevented  from  doing  the  same  by  the 
company;  they  then  sat  down  for  about  an  hour;  the  de- 
ceased then  said  to  the  prisoner,  '<  We  have  had  hot  words, 
you  were  the  aggressor,  but  I  think  we  may  pass  it  over,"  ana 
offered  the  prisoner  his  hand,  but  the  prisoner  answered, 
"  Xo,  damn  you,  I  will  have  your  blood ;"  the  reckoning  be- 
ing ^lan  paid,  all  the  parties  left  the  room,  except  the  prl- 
sooer,  who  called  after  the  deceased  and  said,  '*  Young  man, 
come  backy  I  have  something  to  say  to  you,"  upon  which  the 
deceased  went  back,  the  door  was  bolted,  they  fought  with 
•words,  the  deceased  was  wounded,  and  afterwards  died  of  the 
wound;  it  was  proved  also  that  after  the  throwing  of  tho 
bottle,  thero  was  no  reconciliation  between  the  parties :  the 
Judges  held  this  to  be  murder,  as  the  prisoner  had  acted  npon 
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maliee  and  ddflMfttion,  and  not  from  soddeo  paaloB.  Mqfor 
Oneb^M  eam^  8  Sir,  768.  %  Ld,  Raym.  1485.  In  Brom- 
vlek's  cue  (1  Lev.  180,  1  SidL  877),  who  wm  indicted  for 
•Idlttg  and  abetting  Lord  Morley,  in  the  murder  of  Hattinga, 
ft  appeared  that  when  the  quarrel  happened  at  a  taTem,  Lmnd 
Morley  objected  to  fight  at  that  time,  on  acoount  of  the  di^ 
advantage  he ahoald  have  by  reaaon  of  the  height  of  hla  ahoea; 
and  preaently  allerwarda  tiiey  went  into  the  Md  and  fonght : 
this  was  relied  on  as  showing  that  he  did  not  fight  in  the  ilnl 
tianapoit  of  passion.  1  JSewf,  P,  C.  866.  Where,  upon  aa 
indictmeot  for  murder,  it  appeared  that  the  deeeased  was  re* 
quested  by  his  mother  to  turn  the  prisoner  out  of  her  house, 
which,  after  a  short  struggle  he  effected,  and  in  doing  so,  gave 
the  prisoner  a  kidk ;  the  prisoner  said  he  would  make  him 
remember  it,  and  went  immediately  to  his  lodgings,  two  cr 
three  hundred  yards  off,  passed  through  his  bed  room  and  • 
kitchen  into  a  pantry,  and  then  returned  hastily ;  about  five 
minutes  after  the  deceased  had  turned  the  prisoner  out,  he 
went  after  him  for  the  purpose  of  giving  him  his  hat  which 
the  prisoner  had  left  behind  him,  and  he  met  him  about  ten 
yards  fh>m  his  lodgings,  when  they  were  heard  to  have  some 
conversation,  but  without  any  words  of  anger,  and  they 
walked  on  togetlier  about  fifteen  yards,  when  tiie  deeeased 
gave  him  his  hat,  and  then  the  prisoner  exclaimed  with  aa 
oath  that  he  would  have  his  rights,  and  immediately  stabbed 
the  deceased  with  some  sharp  instrument,  giving  him  two 
mortal  blows  in  the  belly,  and  said  he  had  served  him  tight ; 
the  prisoner  then  immediately  ran  back  to  his  lodgings,  passed 
hastily  through  his  bed  room  and  the  kitchen  into  the  pantzyi 
and  thence  back  to  his  bed  room,  where  he  undressed  himself 
and  went  to  bed ;  soon  afterwards  he  was  apprehended,  and 
four  knives,  such  as  the  prisoner  used  in  his  trade  of  a  butcher, 
were  found  in  the  pantry :  Tindal,  C.  J.,  after  leaving  it  to 
the  Jury  to  say  whether  the  offimoe  was  committed  by  the 
prisoner  whilst  smarting  under  the  recent  provocation,  or 
whether  there  had  been  time  for  his  anger  to  cool  and  reason 
to  resume  its  seat,  said,  that  it  would  be  for  them  to  consider 
whether  the  prisoner  had  shown  thought,  contrivance,  and 
design  in  the  mode  of  possessing  himself  of  the  weapon,  and 
again  replacing  it  immediately  after  the  blow  was  struck,  for 
the  ezerdse  of  contrivance  and  design  denoted  rather  the  pre- 
sence of  Judgment  and  reason,  than  of  violent  and  ungovern- 
able passion.  R,  v.  Hayward,  6  Car,  Sf  P,  167,  and  sss 
JR.  V.  Lynek^  6  Car,  4*  P.  324 

In  cases  of  this  kind  however,  if  there  appear  to  have  been 
previous  malice,  on  the  part  of  tlie  slayer,  no  matter  how  sud- 
den the  quarrel  or  fight,  the  killing  is  murder,  1  Hawk, 
e.  81,  s.  86,  unless  it  can  be  proved  that  the  parties  were  since 
reconciled,  and  that  the  fig^t  was  on  a  firesh  cause  of  quarrol. 
Id.  s.  30.    But  if  it  appear  that  the  reconciliation  was  feigned 
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or  pntanded,  and  that  the  hwt  was  redly  done  on  the  old 

mauoey  it  is  nmrdsr.    1  SalBf  451.    Where  upon  an  iodict- 

ment  Ibr  murder,  it  appeared  that  the  priaoner  and  the  deceased, 

brothers^  were  drinking  in  a  fiieodly  way  at  a  public  house 

with  aome  neigfabouiSy  till  growing  wann  in  liqoor,  but  not 

intoodeatedythe  p-ifloner  and  thedoMaeed  began  in  idle  sport  to 

poU  and  push  each  other  aliout  the  room,  then  wrestled  one  fiUl^ 

and  soon  after  played  at  cudgels  by  agreement ;  all  this  time  no 

tokens  of  anger  appeared  on  either  side,  until  the  prisoner  in 

the  cudgel  play  gave  the  deceased  a  smart  blow  on  the  temple, 

vptm  wliich  the  latter  grew  angry,  and  throwing  away  his 

codgel,  dosed  with  the  prisoner,  uid  they  fought  a  £ort  time  in 

aamesty  until  they  were  separated  by  the  company ;  the  prisoner 

quitted  the  room  in  anger,  and  when  he  got  into  the  street  was 

heard  to  say,  **  Damnation  seiie  me  if  I  do  not  fetch  something 

and  stick  him,"  and  being  lepioved  for  this,  he  said,  '*  I'll  be 

damned  to  all  eternity  if  I  dont't  fetch  something  and  run  him 

through  the  body ; "  in  about  half  an  hour  he  returned,  and  stood 

leaning  against  the  door  post,  with  his  left  hand  in  his  bosom 

and  a  cm^l  in  his  right,  looking  in  upon  the  company,  but 

not  speaking;  the  deceased  asked  him  to  come  in,  but  ha 

nftised;  the  deceased  said, "  Why  will  you  nott''  The  prisoner 

answered,  **  Perhaps  you  will  £sll  on  me  and  beat  me ; "  the 

deceased  assured  him  that  he  would  not,  adding,  *^  Besides  you 

think  yourself  as  good  a  man  as  me  at  cudgels,  perhaps  you 

will  play  at  cudgels  with  me,"  to  which  the  prisoner  answered, 

^  I  am  not  afraid  to  do  so,  if  you  will  ke^  off  your  fists ; " 

upon  these  words  the  deceased  got  up  and  went  towards  the 

prisoner,  who  dropped  the  cudgel  as  the  deceased  was  coming 

up  to  him ;  the  deceased  took  up  the  cudgel,  and  gave  the 

prisoner  two  blows  with  it.  on  the  shoulder;  the  prisoner 

immediately  put  his  right  hand  into  his  bosom,  took  out  the 

blade  of  a  tuck  sword,  c^ng,  **  Damn  you,  stand  off  or  I'll  stab 

you,"  and  immediately,  without  giving  the  deceased  time  to 

step  back,  made  a  pass  at  him,  but  missed  him,  upon  which 

the  deceased  gave  back  a  little,  but  the  prisoner  diortening  the 

sword  in  his  hand,  leaped  forwards  towards  the  deceased, 

stabbed  him  to  the  heart,  and  he  instantly  died :  the  judges 

oaanimonsly  held  this  to  be  murder;  there  were  so  many 

circumstances  of  deliberate  malice  and  reTenge  on  the  part  oif 

the  prisoner,  that  the  offence  could  not  be  less  than  murder. 

jR.  y.  Mason,  Post.  132. 

There  is  one  species  of  comlMit,  namely,  deliberate  duelling, 
where  if  death  ensue,  it  is  murder,  under  any  circumstances ; 
for  it  is  deliberately  undertaken,  with  deadly  weapons,  and  the 
killing  is  deemed  premeditated.  1  ifaaoiLc.  81,  a.  21.  Fost.^l, 
And  it  is  deemed  murder  in  the  seconds  as  well  as  the  princi* 
pals.  1  Hawk,  c,  31,  s,  31.  1  UaU,  458.  441.  Eren  the 
■eeond  of  the  party  killed,  may  be  indicted  and  couTicted  of 
murder,  as  being  present,  aiding  and  abetting  the  sunrivor  in 
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killing  the  deeeued.  J?,  t.  Crndd^,  1  Car.  jr  it.  210.  If 
faideedy  upon  a  sudden  qaarrel  the  pwties  fight  upon  the  spot, 
or  eren  if  they  presently  fetch  their  weapons,  and  go  into  the 
field  and  fight,  and  one  of  them  be  killed,  it  is  manslanghter 
onlv,  for  it  b  presumed  the  blood  never  cooled.  Ftmt,  S97. 
1  Hawk,  €.  31,  «.  89.  H.  r.  Walter§  H  oL,  18  Si.  Tr,  113. 
But  if  they  appoint  to  fight  the  next  day,— <ir  even  npon  the 
same  day,  at  such  an  interval  that  passion  might  have  subsided, 
— or  if  from  drcnmstances  attending  the  case,  it  may  be  re»* 
sonably  concluded  that  their  Judgment  had  controlled  the  first 
transports  of  passion  before  they  engaged, — the  killing  will  be 
murder.  JFM.  997.  1  Hawk.  e.  31,  e.  38.  Or  if  the  sud- 
dennesB  of  Uie  fight  be  preconcerted,  in  order  to  evade  the 
imputation  of  murder, — as  if  B.  challenge  A., — and  A.  refiiae 
to  meet  him,  but  in  order  to  evade  the  law  tells  B.  that  he 
shall  go  the  next  day  to  such  a  town  about  his  business,  and 
accordingly  B.  meets  him  the  next  day  on  the  road,  assaults 
him,  and  they  fight,and  B.  is  killed, — ^this  is  murder.  I  Havalkm 
e.  31, «.  85. 

Prise  fighting  and  boxing  matches  are  unlawftil;  and  if 
death  ensue,  it  is  manslaughter.  1  JBatt,  P.  C.  370;  see 
Fo9t.  800.  Where  a  man  was  challenged  to  fight,  for  a  public 
trial  of  skill  in  boxing,  and  was  even  urged  to  it  by  taunts, 
and  he  fought  and  killed  his  adversary,  this  was  holden  to  be 
manslaughter,  although  the  occasion  was  sudden.  WardPs 
case,  1  Eastf  P.  C.  870.  And  not  only  Uie  person  who  kills, 
and  the  seconds,  ftc.,  but  every  person  who  by  his  presence  at 
a  prise  fight  encourages  it,  that  is  to  say,  who  remsins  present 
during  the  fight,  is  equally  guilty  of  manslaughter.  B.  t« 
Murphy,  6  Car.  ^  P.  103,  per  Littledale,  J.  Also,  aU 
struggles  in  anger,  whether  by  fighting,  wrestling,  or  otherwise), 
are  unlawflil ;  and  if  death  ensue,  it  wiU  be  manslaughter. 
R.  V.  Canniff",  9  Car.  fp  P.  360. 

6.  Murder. 

1  have  nearly  exhausted  this  subfect,  under  the  preceding 
heads.  I  have  shown  tiiat  homicide  by  accident  may  in  some 
cases  amount  to  murder ;  ante,  p.  816 ;  and  the  like  in  homi« 
dde  in  furtherance  of  justice,  {ante,  p.  381),  in  homldde  as 
drfendendOf  (ante,  p.  833),  in  cases  of  homicide  upon  pro* 
vocation  (aniet  p.  336),  and  in  sudden  combat  (ofi^e,  p.  880). 
I  have  also  treated  of  the  subject  generally,  and  particularly 
where  the  malice  is  express,  in  the  evidence  upon  an  indict* 
ment  for  murder,  ante,  pp.  313 — 316.  It  only  now  remains 
for  me  to  notice  Uie  subject,  under  the  following  heads. 

In  kUUng  qffieere  o/Juetiee.]  Officers  of  Justice,  whilst  in 
the  execution  of  their  offices,  are  under  the  peculiar  protection 
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of  the  law ;  and  killing  them  whilst  so  employed,  is  murder. 
Fost»  908.  As  to  the  duty  of  constables  and  other  peace 
offioersy  in  apprehending  offenders  without  warrant,  §ee  ante^ 
pp.  27,  81 ;  in  apprehending,  with  a  warrant,  ante^  p.  30 ;  in 
the  pmention  m  offences,  ante^  p.  27.  If,  for  instance,  a 
eooslable  be  killed  in  endearoaring  to  part  those  whom  he  sees 
fighting,  it  is  murder  in  the  party  killing.  1  ITaioJb.  c.31, 
as.  48,  &4.  And  this  protection  is  not  confined  to  the  instant 
the  officer  is  on  the  spot,  and  at  tbe  scene  of  action,  engaged  in 
the  bosiness  which  brought  him  there,  but  he  is  under  the 
same  protection  of  the  law  eundo,  morando  et  redeundo. 
Fatt.  308.  And  therefore  if  he  come  to  do  the  duty  of  his 
ofllce,  and  meeting  with  great  opposition,  retire,  and  in  the 
retreat  he  be  killed,  this  is  murder.  Id,  306.  So,  if  he  meet 
witii  opposition  on  his  way  to  perform  his  duty,  and  be  killed 
before  he  come  to  the  place, — if  such  opposition  be  intended  to 
proFent  his  doing  his  duty,  (which  is  a  Act  to  be  collected 
from  the  circumstances  appearing  in  evidence,) — this  also  will 
amount  to  murder.  Fort.  309.  And  special  constables,  from 
the  time  of  their  appointment  until  their  senrice  is  determined, 
are  under  the  same  protection.  17.  ▼.  Porter,  0  3.  ^  C.  593. 
Also,  every  person  acting  in  aid  of  peace  officers,  whether 
commanded  to  do  so  or  not,  enjoy  the  same  protection  as  tbe 
officers  themselves  >  Foet.^OQ;  and  killing  them  would  equiJly 
be  murder. 

So,  private  persons  interposiog  to  prevent  mischief  in  the 
case  of  an  a£fray,or  using  their  eikleavours  to  apprehend  felons 
or  those  who  have  given  a  dangerous  wound,  and  to  bring 
tbem  to  justice  (see  ante,  pp.  21 — ^27),  are  equally  protected 
as  peace  officers,  and  the  killing  of  them  equally  murder ; 
Foet.  300.  1  Haw.  e.  31,  m.  48,  54  ;  for  those  people  are  in 
such  cases  engaged  in  the  discharge  of  a  duty  the  law  imposes 
upon  them ;  the  law  is  their  warrant,  and  they  may,  not 
improperly,  be  considered  as  persons  engaged  in  the  public 
service  and  for  the  advancement  of  Justice,  though  not  spe- 
cially appointed  to  it ;  and  upon  that  accoimt  they  are  under 
the  same  protection  as  ordinary  ministers  of  justice  are. 
Foet.  300.  R.  v.  Price,  8  Car.  Jr  P.  882.  R.  v.  Hunt,  Ry. 
k  M.  93.  And  where,  upon  an  indictment  for  stabbing  with 
iotent  to  murder,  the  prosecutor  stated  that  his  brother  and  the 
prisoner  were  fighting,  and  that  he  laid  hold  of  the  prisoner, 
to  prevent  him  from  striking  bis  brother,  and  held  him  down, 
bat  did  not  strike  him;  and  that  the  prisoner  then  stabbed 
blm  with  a  knife  above  the  knee :  Parke,  J.,  in  summing  up, 
told  the  jury  that  if  they  were  of  opinion  that  the  prosecutor 
did  no  more  than  was  necessary  to  restrain  the  prisoner  from 
beating  his  brother,  they  should  find  the  prisoner  guilty, 
because  in  such  a  case,  the  crime,  if  death  had  ensued,  would 
have  been  murder;  but  if  they  thought  tliat  the  prosecutor 
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had  done  more  thtn  was  Decenary,  or  if  be  stmck  any  blow. 
It  would  in  case  of  death  have  been  manslaiigiiter  merely,  and 
they  must  acquit  the  prisoner.  B,  t.  Bourne^  5  Cor.  ^  P»  ISO. 
The  rule  howerer  is  not  confined  to  those  who  are  present,  so 
as  to  have  ocular  proof  of  the  &ct,  or  to  those  who  first  come 
to  the  knowledge  of  it  \  for  in  these  cases,  if  fresh  suit  be  made, 
and  d  fortiori  if  hue  and  cry  be  levied,  all  who  Join  in  aid  of  those 
who  began  the  pursuit,  are  under  ihe  same  protection  of  the 
law  as  the  others  are,  and  stand  precisely  on  the  same  footing. 
Fo$i,  909,  310.  A  robbery  is  committed,  the  country  rise  and 
pursue  the  robbers,  who  turn  and  make  resistance,  and  in  the 
struggle  one  of  the  robbers  is  killed,  this,  on  the  part  of  the 
pursuers,  is  justifiable  homicide  ;  but  if  one  of  the  pursuers 
be  killed  by  the  robbers,  it  is  murder.  Fo^^.SlO.  1  Ha2e,464. 
In  arresting  upon  suspicion,  however,  a  private  person  had 
need  to  be  cautious,  unless  it  be  upon  hue  and  cry.  Upon 
hue  and  cry  raised  or  levied  against  a  man  by  name,  no  doubt, 
a  private  person  may  arrest  the  alleged  ofiender,  2  Hawk, 
e,  IS,  #.  4,  although  no  other  circumstance  of  sospidon 
attach  to  him ;  8  /ff«f .  62  \  and  the  killing  of  the  private 
person  would  in  that  case  be  murder.  Fott.  318.  But 
otherwise,  a  private  person,  arresting  a  man  on  suspicion  of 
having  committed  a  felony,  however  well  grounded  the  sus- 
picion may  be,  will  not  be  protected,  if  in  fiict  no  felony  was 
committed  ;  Fot*.  318  ;  and  see  Beckwith  v.  Philby,  6  B.  ^ 
C.  035 ;  and  ante,  p.  ^ ;  or  if  a  felony  were  committed,  but 
not  by  the  party  arroited  or  attempted  to  be  arrested,  the  death 
of  either,  the  party  arresting  or  arrested,  would  be  manslaugh- 
ter. Fo9t.  318.  So  that  a  private  person  should  be  cautious 
not  to  interfere,  where  the  law  does  not  allow  of  his  doing  so. 
Where  a  man  was  suspected  of  stealing  turnips,  and  the  owner 
ordered  his  servant  to  watch  him,  who  apprehended  him  shortly 
afteni'ards  in  an  adjoining  field  mith  turnips  in  his  posseb^ion; 
the  servant  took  him  to  the  farmer's,  and  was  taking  him 
thence  to  a  constable's,  when  he  drew  a  knife  and  wounded  the 
servant :  being  indicted  for  this,  it  was  objected  that  the  se^ 
rant  had  no  legal  authority  to  arrest  the  prisoner,  the  stat. 
7  &  8  O.  4,  c.  20,  s.  68,  giving  him  that  authority  only  in  case 
the  prisoner  was  found  stealing  the  turnips  (»ee  ante,  p.  21); 
consequently  if  death  had  ensuMi,  the  oflbnce  would  have  been 
manslaughter  only,  not  murder:  Vaughan,  B.,  was  of  that 
opinion,  and  also  that  the  servant  had  no  right  to  take  the 
prisoner  to  the  fkrmer's  or  constable's,  but  should  have  taken 
him  directly  before  a  magistrate ;  the  prisoner  was  acquitted. 
B.  V.  Curran,  3  Car.  jr  P.  397.  Where  a  private  person  Is 
acting  in  aid  of  a  constable,  he  Is  entitled  to  the  same  protec* 
tlon  as  a  peace  officer,  eundo,  morando  et  redeundo.  B,  t* 
PMps,  1  BtiM.  534. 
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Aho  in  dTil  BuiU,  the  offieer  who  executes  the  procees  of 
the  courts,  is  entitled  to  the  same  protection,  as  an  officer  of 
Jnstiee  in  criminal  cases.    Fast,  310;    1  Hawk.c.  SI,  #.  61. 
He  mast  however  be  a  legal  officer,  that  is  to  say,  he  must  be 
the  person  to  whom  the  writ  or  warrant  is  directed,  or  his 
assistant,  and  he  must  be  within  liis  proper  dijvtrict  at  the 
time  he  ezecates  or  attempts  to  execute  it ;  otherwise,  if  in  a 
straggle  be  be  killed,  it  is  manslaughter  only.  1  Hale,  467-— 450. 
The  writ  or  process  also  must  be  legal,  that  is,  it  must  not 
be  defbetiTe  in  the  frame  of  it,  and  must  have  issued  in  the 
ordinary  course  of  justice  from  a  court  or  magistrate  having 
jurisdiction  in  the  case.    Fost.  311 ;  see  I  Hawk,  e,  31,  «.  6S, 
64.    There  may  have  been  error  or  irregulainty  in  the  pro- 
ceeding previously  to  the  issuing  of  the  process;  but  if  the 
sheriff  or  minister  of  justice  be  killed  in  the  execution  of  it. 
It  will  be  murder,  for  the  officer  to  whom  it  is  directed  must 
execute  it  at  his  peril.    Id,    And  therefore  if  a  capias  ad 
satirfaciendum,  fieri  facias,  writ  of  assistance,  or  any  other 
writ  of  the  like  kind,  issue,  directed  to  the  sheriff,  and  he  or 
any  of  his  officers  be  killed  in  the  execution  of  it,  it  is  suffi- 
dent  upon  an  indictment  for  this  murder,  to  produce  the 
writ  and  warrant,  without  showing  the  judgment  or  decree. 
Soger's  ease,  per  Ld,  Hardwick,  Fast,  311,312.    And  the 
offieer  must  also  give  the  party  notice  of  his  authority,  to 
loiitf  himself  thus  within  ttie  protection  of  the  law,  1  JSast, 
P.  C,  810,  s.  84,  unless  indeed  the  party  already  know  it.  Id* 
s.  86.    Where  a  sheriff's  officer,  early  in  the  morning,  pushed 
abruptly  and  violently  into  a  gentleman's  chamber,  in  order 
to  arrest  him,  but  not  telling  his  business,  nor  using  words  of 
arrest,  and  the  gentleman,  not  knowing  he  was  an  officer, 
under  the  first  surprise,  took  down  a  sword  which  hung  in  the 
chamber,  and  stabbed  him :  this  was  holden  to  be  manslaugh* 
tar.     1  Bale,  470 ;  Fast,  308,  200.    In  a  late  case,  where  a 
sheriff's  officer  was  in  possession  of  goods  under  an  execution, 
and  the  owner  and  otliers  gave  him  an  excetwive  quantity  of 
spirits  to  make  him  drunk,  and  then  put  him  into  a  hackney 
caiTJage,  with  orders  that  he  should  be  driven  about  the  streets, 
and  after  being  so  driven  about  two  hours,  he  was  found  to  be 
dead :  Parke,  B.,  told  the  jury  that  if  they  were  satisfied  that 
the  parties  made  the  decossed  drunk  for  the  unlawful  pur* 
pose  of  preventing  the  completion  of  the  execution,  or,  he 
being  drunk,  they  put  him  into  the  carriage  for  the  lUce  pur* 
pose,  it  was  manislaughter.     B,  v.  Packard  et  al,.  Car*  9f 

8o,  in  criminal  cases,  where  an  officer  or  private  person 
interferes  to  put  a  stop  to  an  a£Rray  or  riot,  it  is  necessary  that 
the  partiea  concerned  in  the  afihiy  or  riot  should  have  notice 
of  the  intent  with  which  such  person  inteiferes,  to  make  the 
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ofltaoe  of  kiUiDg  him  aaumiit  to  mnrder ;  Fo9t.  310;  oChar- 
wise  It  will  be  manftlangfater  only.  1  Hau>k.  c.  31 , «.  40.  And 
the  like  in  all  cases  of  apprehension  for  oflfenoes,  except  where 
the  party  is  apprehended  in  the  actual  commission  omT  rhe  of- 
lence,  or  on  fresh  pursuit.  If  a  constable  be  thus  acting  within 
his  own  district,  in  the  day  time,  it  will  be  sufficient  if  he 
produce  his  staff,  for  he  is  pmnmed  to  be  known  there ;  bat 
In  the  night  time,  he  must  do  more,  he  must  command  the 
peace,  or  give  other  notification  of  his  business.  Fett,  310, 
811.  Other  peace  officers,  both  at  day  and  night,  must  com- 
mand the  peace,  or  in  other  manner  declare  the  intention  with 
which  they  interfere.  Faat.  310.  And  private  persons  must 
give  express  notice  of  their  friendly  intent.  Fott,  311.  If  thia 
be  done,  killing  the  party  so  interposing  will  be  murder.  But 
in  all  other  cases  except  riot  and  aflfray,  where  a  man  is  taken 
or  attempted  to  be  tikea  whilst  in  the  actual  commission  of 
the  ofibnoe,  or  on  fresh  pursuit,  it  Is  not  necessary  to  give  him 
ncytice,  for  the  nature  of  the  case  itself  must  sufficiently  indi- 
cate to  him  the  reason  why  he  is  apprehended.  R.  ▼.  Howarthf 
JRy.  ^  If.  907  ;  B.  ▼.  Payne,  Id,  878;  R.  ▼.  Davis,  7  Car, 
^  P.  786. 

In  acting  under  a  warrant  of  a  justice  of  the  peace,  if  it  be 
In  a  matter  in  which  the  justice  had  jurisdiction,  the  officer  is 
Justified  and  fully  protected  by  law  in  executing  it,  although 
it  may  have  been  obtained  by  gross  imposition  on  the  magis- 
trate, and  by  fiilse  information  in  respect  of  the  matters  sog* 
gested  by  it.  Fa$t.  313.  If  A. ,  a  police  officer,  have  a  warrant 
from  a  proper  magistrate  for  the  apprehension  of  B.  by  name, 
upon  a  charge  of  felony,— or  if  B.  stand  indicted  for  felony,— 
or  if  the  hue  and  cry  be  levied  against  B.  by  name : — ^in  these 
eases,  if  B.,  though  innocent,  fly,  or  turn  and  resist,  and  in 
the  pursuit  or  struggle  be  killed  by  A.,  or  any  person  joining 
in  the  hue  and  cry,  the  person  killing  will  be  indemnified ; 
but  if  A.  or  any  person  joining  in  the  hue  and  cry  be  killed  by 
B.  or  any  of  his  accomplices  in  that  outrage,  it  will  be  mnr* 
der ;  for  A.  and  those  joining  with  him  were,  in  this  instance, 
in  the  discharge  of  a  duty  which  the  law  required  from  them, 
and  liable  to  punishment  in  case  they  wilfully  neglected  it 
Fo9t.  318.  Where  a  process  In  the  nature  of  a  capias  ad 
saHrfadsndum  issued  from  the  town  court  of  Newcastle-upon- 
Tyne  against  one  Cowling,  directed  to  Dixon,  a  seijeant  at 
mace,  and  he  got  another  seijeant  at  mace  of  the  name  of 
Surtees  to  execute  it  for  him ;  Surtees  made  the  capture,  but 
Cowling  escaped ;  Dixon  them  prevailed  on  the  officer  of  the 
court  to  insert  Surtees'  name  in  the  process,  and  this  being 
done,  Surtees  obtained  an  escape  warrant  from  a  magistrate,  to 
apprehend  Cowling,  upon  an  information  on  oath  that  by 
virtue  of  this  process  to  him  and  Dixon  directed,  he  aneated 
Cowling,  who  by  wrestling  and  blows  got  out  of  his  hands, 


In  the  KiUing  4tf  Cffieers  of  Justice.         241 

•ad  escaped ;  with  this  eteape  wammt  Dixon,  Surteee,  and  one 
Atkinson  went  to  the  workshop  of  Cowling,  which  they  found 
dial,  but  they  called  on  Cowling  (who  with  one  Curtis  was 
wxthin),  demanding  admittance,  saying  that  they  had  an  escape 
warrant  against  him,  and  that  if  the  door  were  not  opened,  they 
would  break  it  open ;  Cowling,  however,  refused  to  surrender, 
and  Curtis  opening  a  window,  with  an  aze  in  his  hand,  swore  that 
the  first  roan  that  entered  should  be  a  dead  man ;  the  officers 
then  broke  open  the  door,  and  Atkinson  entering  first,  Curtis  hit 
him  a  blow  with  the  axe  on  theside  of  the  head  and  killed  him : 
Curtis  being  indicted  for  murder,  and  ibund  guilty,  the  case  was 
reserved  for  the  opinion  of  the  judges,  and  tea  of  the  twelve 
held  clearly  that  it  was  murder ;  the  warrant  was  good  though 
obtained  upon  an  information  that  was  false,  and  the  officers 
had  a  right  to  break  open  the  door,  aflier  having  demanded 
admittance,  and  being  refused;  besides,  Curtis's  coming  to 
the  window,  showing  the  axe,  and  dedaring  that  the  first 
person  who  entered  should  be  a  dead  man,  showed  that  his 
subsequent  act  was  deliberate  as  well  as  cruel,  and  the  offence 
therefore  was  clearly  murder.  JR.  v.  Curtis^  Fo9t.  135.  Where 
one  Pratt  obtained  a  warrant,  directed  to  the  constable  of  Pat« 
ti«hall,  to  apprehend  Gordon  for  an  assault,  and  Pratt  deli- 
vered it  to  Linnell,  the  constable  of  Pattishall,  to  be  executed, 
who  in  attempting  to  arrest  Gordon,  was  killed  by  him  :  and 
upon  Gordon  being  indicted  for  the  murder  of  Linnell,  it  was 
proved  that  the  deceased  went  to  the  prisoner's  house  in  the 
day  time  to  execute  the  warrant,  that  he  gave  notice  of  his 
business  and  had  his  staff  with  him,  and  that  he  had  acted 
and  was  generally  known  as  constable  of  tbe  parish :  the 
judges  held  this  to  be  sufficient  evidence  and  notice  of  Linnell's 
being  constable,  although  there  was  no  proof  of  his  appoint- 
ment, or  of  his  being  sworn  into  office.  Oordon*9  ease,  1 
Bast,  P.  C.  315.  But  where  a  warrant  against  D.,  directed 
to  A.,  a  constable,  was  given  by  him  to  his  sons  B.  and  C.  to 
execute,  A.  staying  behind ;  they  found  D.,  lying  under  a 
hedge,  with  a  knife  in  his  hand,  running  the  blade  of  it  into 
the  ground ;  he  got  up  to  run  away,  but  B.  got  hold  of  him 
and  he  immediately  stebbed  B.  with  the  knife ;  the  father,  A., 
was  at  the  time  in  sight,  about  a  quarter  of  a  mile  off:  Parke, 
B.,  told  the  jury  that  the  an'est  was  illegal,  as  the  father  was 
too  for  off  to  be  assisting  in  it,  and  there  was  no  evidence  that 
the  prisoner  had  prepared  the  knife  beforehand  to  resist  illegal 
violence ;  if  a  pereon  receive  illegal  violence,  and  he  resist 
that  violence  with  anything  he  happen  to  have  in  his  hand, 
and  death  ensue,  that  would  be  manslaughter.  R,  v.  Patience, 
7  Car.  I-  P.  775. 

B«t  if  the  process  be  defective  in  the  form  of  it,  as  if  there 
be  a  mistake  in  the  name  of  the  person  on  idiom  it  is  to  be 
executed,— or  if  the  name  of  such  person  or  of  the  officer  be 
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InMrted  without  authority,  or  after  the  issuing  of  the  process, 
^-or  if  the  officer  exceed  his  authority,  —  the  killing  of  the 
officer  in  such  case  by  the  party  would  be  manslaughter  only. 
Fo$t,  812.  Where  upon  an  indictment  for  stabbing,  with  in- 
tent to  murder,  it  appeared  that  the  prosecutor,  a  constable, 
in  attempting  to  arrest  the  prisoner,  was  stabbed  by  him ;  but  it 
appearing  that  the  warrant  which  authorized  the  aTrest,  did  not 
state  the  prisoner's  christian  name,  but  merely  described  him 

as    *' Hood,  of  Bemerton,  in  the  parish  of  Fugglestone, 

in  the  county  of  Wilts,  son  of  Samuel  Hood," — the  judges 
held  the  warrant  to  be  bad,  as  omitting  the  prisoner's  chris- 
tian name,  and  not  assigning  any  reason  for  the  omission;  and 
that  therefore  if  death  had  ensued  it  would  have  been  man- 
slaughter only,  and  consequently  the  prisoner  ought  to  be 
acquitted.  R,  t.  Hood,  By.  4r  -Af.  281.  So,  a  warrant  against 
John  H.  will  not  justify  the  constable  in  apprehending  Richard 
H.,  although  Richard  be  really  the  person  intended,  and  the 
name  of  John  were  inserted  by  mistake.  Hoye  v.  Bushy  1 
Man.  ^  Gr,  776.  So,  a  warrant  against  J.  S.  Knight,  will 
not  justify  the  officer  in  apprehending  J.  S.  Baronet,  1  Hatok. 
c.  81,  8.  64,  because  *' Baronet"  is  parcel  of  the  name,  and 
Knight  is  not.  So  a  blank  warrant  omitting  the  name  alto- 
gether, would  be  bad.  Where  the  under-sheriff  of  Stafford- 
shire, was  in  the  habit  of  leaving  blank  warrants,  sealed,  with 
one  Deacle,  who  acted  for  him,  to  fill  up  as  occasion  might 
require,  and  Deacle  made  out  a  wairant  on  a  writ  against  one 
Stockley,  Inserting  Stockley's  name,  and  delivered  it  to  Welch 
the  officer,  and  Welch  afterwards  added  the  names  of  Clewea 
and  Davil  to  it :  Welch,  in  endeavouring  to  execute  the  war- 
rant, was  killed  by  Stockley ;  and  Stockley  being  indicted  as  for 
mui^er,  the  judges  held  that  it  was  only  manslaughter.  R.  y. 
Stockley  J  1  Bftst,  P.  C,  810.  But  where  a  magistrate  was  in 
the  habit  of  keeping  by  him  a  number  of  blank  warrants, 
ready  signed,  and  on  being  applied  to,  filled  up  one  of  them, 
and  gave  it  to  a  constable,  who,  on  endeavouring  to  arrest  the 
party,  was  killed :  it  was  holden  that  this  was  murder  in  the 
person  killing  the  officer,  and  he  was  executed.  8  T,  B.  454, 
ct^.  by  Ld,  Kenyon,  1  Buss.  621. 

If  a  constable  or  other  person,  without  warrant,  apprehend 
or  attempt  to  apprehend  an  offender,  in  a  case  where  by  law 
he  may  do  so,  {see  ante.  p.  21. 25,)  and  he  be  killed  in  so  doing, 
it  will  be  murder.  Whei'e  upon  an  indictment  for  shooting  at 
a  constable,  and  cutting  him  on  the  head,  with  intent  to  mur- 
der, &c.,  it  appeared  that  the  prisoner  was  given  in  charge  to 
a  constable  named  Freeman,  for  having  a  forged  note  in  hia 
possession ;  and  upon  Freeman  attempting  to  handcuff  him, 
the  prisoner  fired  a  pistol  at  him,  and  wounded  him  severely  ; 
he  then  attempted  to  escape,  but  Freeman  overtook  him,  and 
in  a  struggle  between  them,   the  prisoner  atrock  Freeman 
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floreral  times  on  the  head  with  the  cock  of  the  pistol,  and  cut 
him ;  he  escaped,  but  was  soon  retaken,  and  be  then  expressed 
great  disappointment  at  not  having  killed  Freeman :  it  was 
objected  for  the  prisoner,  that  the  charge  on  which  he  was 
taken  into  custody,  namely,  having  a  forged  note  in  his  posses- 
slon,  without  more,  impOTted  no  legal  offence,  and  did  not 
justify  the  constable  in  apprehending  him,  and  consequently 
if  death  had  ensued  it  would  not  have  been  murder:  but  the 
judges  held,  that  although  the  charge  was  defective,  the  defect 
was  not  material ;  that  it  was  not  neoessaiy  that  a  charge  of 
that  description  should  contain  the  same  accurate  description 
of  the  offence  as  an  indictment,  and  that  the  charge  in  the 
present  case  must  be  considered  as  imputing  to  the  prisoner  a 
guilty  possession  ;  and  that  if  death  had  ensued  it  would  have 
been  murder.  S.  v.  Ford,  B,  ^  By,  329.  So,  where  a  per* 
son  charged  a  watchman  to  apprehend  the  prisoners,  whom  he 
accused  of  attempting  to  rob  him,  and  the  watchman  ac- 
cordingly pursued  and  overtook  the  prisoners,  and  required 
them  to  come  back  with  him,  without,  however,  stating  what 
eharge  he  had  against  them ;  one  of  the  prisoners,  having 
drawn  some  sharp  instrument,  sprung  at  the  watchman,  and 
caught  hold  of  one  of  the  skirts  of  his  coat ;  the  watchman 
(whom  the  prisoners  knew  to  be  so)  then  turned  upon  the 
prisoners,  drew  his  staff,  and  the  prisoners  came  at  him ;  the 
watchman  struck  one  of  them,  who  immediately  stabbed  him, 
and  the  other  immediately  attempted  to  stab  him  with  a  knife; 
where  the  alleged  attempt  to  rob  was  made,  was  within  the 
place  for  which  the  watchman  was  appointed,  but  where  he 
was  stabbed  was  without  it :  nine  of  the  judges  held  that  the 
watchman  could  legally  arrest  the  prisonei*8,  without  saying 
that  he  had  a  charge  of  robbery  against  them,  although  the 
prisoners  had  in  fact  done  nothing  to  warrant  the  arrest,  and 
that  if  death  had  ensued  it  would  have  been  murder;  three  ot 
them  were  of  a  contrai'y  opinion.  B,  t.  Woolmer  et  al., 
By.  ^  M,  334. 

But  if  a  constable  or  other  person  apprehend  or  attempt  to 
apprehend  an  offender,  where  by  law  he  is  not  authorized  to 
do  so,  and  be  killed  in  doing  it,  the  killing  will  be  manslaughter 
only,  not  murder.  Where  a  workman  being  refused  his  wages, 
because  he  had  not  finished  his  work,  was  very  abusive  to  his 
master,  the  master  gave  charge  of  him  to  a  constable,  and  the 
constable  being  about  to  take  him,  telling  him  that  his  master 
had  given  charge  of  him,  and  that  he  must  go  with  him  (the 
constable),  the  man,  without  saying  a  word,  stabbed  the  con- 
stable with  a  knife,  and  ran  away :  being  indicted  for  stabbing 
with  intent  to  murder,  the  judges  held  that  if  death  had  ensued 
it  would  have  been  manslaughter  only,  as  the  constable  had 
no  right  to  arrest  the  prisoner ;  and  therefore  the  prisoner 
ought  to  be  acquitted.    B.  v.  Thompson,  By.  jr  Jf.  80;  and 
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see  B,  ▼.  Curran^  ante,  p.  238.  Where  a  conetable  withoat 
warrant,  attempted  to  apprehend  a  man  in  the  evening,  for  an 
act  of  vagrancy  committed  by  him  early  in  the  afternoon,  and 
the  man  resisted,  and  in  the  struggle  stabbed  the  constable 
with  a  luodfe  which  he  took  out  of  hb  pocket :  being  indicted 
for  stabbing  with  intent,  &c.,  the  judges  held  that  the  constable 
had  no  right  to  make  the  arrest ;  the  vagrant  act  gave  him 
authority  to  arrest  only  when  the  party  is  found  committing 
an  act  of  vagrancy,  and  to  take  him  forthwith  before  a  magis- 
trate, so  that  he  must  be  taken  in  the  act  or  on  fresh  pursnity 
and  here  many  hours  intervened  betvreen  the  act  done  and  ihe 
attempt  to  arrest  for  it ;  it  would  therefore  be  manslaughter 
only  if  the  constable  had  been  killed,  and  consequently  the  caae 
was  not  within  the  statute  of  stabbing.  R,  v.  Gardener,  iZy. 
^  Jf.  390. 

As  to  breaking  open  doors,  ice.,  to  make  an  arrest: — in 
eivil  cases,  an  officer  cannot  break  open  an  outer  door  or  a 
window,  to  arrest  the  occupier  or  any  of  his  family,  who  have 
their  residence  there ;  but  after  entering  at  the  outer  door,  the 
same  being  opened  to  him,  he  may  break  an  inner  door  if  that 
be  necessary.  Foet.  319,  9'iO.  This  rule,  however,  as  to  not 
breaking  an  outer  door,  extends  only  to  the  case  of  an  original 
arrest;  for  if  the  party  be  arrested  out  of  the  house,  and 
escape,  and  take  refuge  even  in  his  own  house,  the  officer  on 
fresh  pursuit  may  break  open  doors  in  order  to  retake  him, 
first  giving  due  notice  of  his  business,  demanding  admisaiony 
and  being  refused.  Faet.  320.  Nor  does  the  rule  extend  to 
the  house  of  a  stranger  at  all.  Foet,  320.  But  the  offieeTy 
in  breaking  or  entering  the  houFe  of  a  stranger,  to  make  an 
arrest,  does  so  at  his  peril ;  if  the  party  he  seeks  to  arrest  be 
there,  he  is  justified ;  if  he  be  not,  he  is  not  justified.  2  Hale^ 
1 17 ;  «««  Johnson  v.  Lee,  6  Taunt,  246.  Lloyd  v.  Sandiiande, 
2  Moore,  207. 

But  in  criminal  eases,  where  a  felony  has  been  committed  or 
a  dangerous  wound  given,  or  even  where  an  officer  of  Justice 
comes  armed  with  a  process  founded  on  a  breach  of  the  peace, 
the  party's  own  house  is  no  sanctuary  for  him ;  doors  in  any 
of  these  cases  may  be  forced,  the  notification,  demand, 
and  refusal  above  mentioned  having  been  previously  made. 
Foet,  320.  See  other  cases,  also,  ante,  pp.  28,  29.  But  a 
bare  suspicion  of  the  guilt  of  the  party,  will  not  warrant  the 
officer  in  proceeding  to  this  extremity,  unless  he  have  a  warrant 
against  him.    Fost.  321. 

If  an  officer  in  breaking  open  doors  to  make  an  arreet,  be 
opi)osed,  and  in  the  struggle  be  killed, — ^if  he  were  justified  in 
doing  so,  the  killing  will  be  murder ;  Baker's  ease,  I  Baet, 
P.  C,  323 ;  if  not,  manslaughter  only.  1  HawJL  c.  31,  «•  65, 
1  Hale,  458.    Cook's  ease,  Cro.  Car.  537. 


Ill  EilliMff  Oamekeepen.  itiS 

In  kOHng  ffamekMpert^l  By  stet  0  G.  4,  c.  09,  s.  I,  "ii 
any  perBon  shall  by  oight,  (that  is  from  the  expiration  of  the 
first  hoar  alter  sanset,  unUl  the  tMginning  of  the  last  hour 
before  snmrise,  s.  13),  onlawfully  talte  or  destroy  any  game  or 
rabbits,  in  any  land  whether  open  or  inclosed ; — or  shall  by  night 
vnlawfhlly  enter  or  be  in  any  land  whether  open  or  indoMd, 
with  any  gon,  net,  engine,  or  other  instrument,  for  the  purpose 
of  taking  or  destroying  game :" — ^he  is  snbject  on  sammaiy 
eonviction  to  certain  imprisonment. 

And  by  sect.  0,  "  if  any  persons  to  the  number  of  three  or 
jDore  together,  shall  by  night  unlawfully  enter  or  be  iu  any 
land,  whether  open  or  inclosed,  lor  the  purpose  of  taking  or 
dertroying  game  or  rabbits,  any  of  such  persons  being  armed 
with  any  gun,  cross-bow,  fire-arms,  bludgeon,  or  any  other 
oflbnsive  weapon," — he  is  gnilty  of  a  misdemeanor,  and  subject 
flo  indictment  to  transportation  or  certain  imprisonment. 

And  by  sect.  3,  where  any  person  shall  be  found  upon  ai^ 
land,  committing  any  such  oifence  as  hereinbefore  mentioned 
{$de  $eet,  1,  mpra),  it  shall  be  lawful  for  the  owner  or  occu- 
pier of  such  land,— or  for  any  person  having  a  right  or  reputed 
right  of  free  warren  or  free  chase  thereon, — or  for  tiie  lord  of 
the  manor  or  reputed  manor  wherein  such  land  may  be  situate, 
— 4uid  also  for  any  gamekeeper  or  servant  of  any  of  the  per- 
sons herein  mentioned,  or  any  persons  assisting  such  game- 
keeper or  servant, — ^to  seize  and  apprehend  such  offender  upon 
such  land,  or,  in  case  of  pursuit  being  made,  in  any  other 
place  to  which  he  may  have  escaped  therefrom,  and  to  deliver 
him,  as  soon  as  may  be,  into  the  custody  of  a  peace  officer,  in 
order  to  his  being  conveyed  before  two  Justices  of  the  peace. 
This  section,  it  will  be  perceived,  had  rerarence  to  the  ofibnces 
described  in  the  first  section :  but  as  in  committing  ofibnoes 
within  the  ninth  section,  each  offender  commits  an  offence 
within  the  first  section,  it  has  been  holden  that  this  second 
section  gives  authority  to  apprehend  persons  committing 
(rffonces,  as  well  against  the  ninth  section  as  against  the  first. 
R.  T.  Wm.  Ball,  Ry.  jr  M.  390. 

And  if  a  gamekeeper  or  his  assistant  or  other  person  here 
anthorixed,  be  killed  in  attempting  to  apprehend  a  poacher, 
under  the  circumstances  here  mentioned, — ^if  the  arrest  would 
have  been  lawftil,  the  offimce  is  murder ;  if  unlawful,  the 
offence  is  manslaughter  only.  Where  upon  an  indictment  for 
maliciously  shooting  with  intent  to  murder,  it  appeared  that 
some  gamekeepers  attempted  to  apprehend  the  prisoners,  who 
were  poaching,  when  the  prisoners  pointed  their  guns  at  the 
keepers,  and  one  of  them  fired,  and  wounded  one  of  the 
keepers :  it  was  objected  that  as  the  gamekeepers  were  only 
permitted,  not  enjoined,  by  statute,  to  apprehend  persons 
poaching,  their  case  was  analagous  to  that  of  a  private  persoQ 
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•rra«eing  on  a  suspicion  of  folony,  in  which  case  killing  him 
wouM  be  manslaughter  only ,  not  murder :  bat  Vanghan,  H.,  held 
that  the  statute  ^hich  gaye  gamekeepers  authority  to  appre- 
hend persons  poaching,  put  them  on  a  footing  with  constables 
for  that  purpose,  and  gave  them  the  same  protection;  and  that 
killing  them  in  the  lawful  execution  of  their  duty,  would  be 
murder,  not  merely  manslaughter.     R,  v.  Edwecdt  et  aL, 
3  Car.  Sp  P,  390.    So,  where  a  gentleman's  g^amekeeper  and 
assistants,  finding  twenty-two  poachers  in  a  coppice  of  their 
master,  warned  them  off,  and  followed  them  to  the  turnpike 
road,  where  the  poachers  stopped  and  insisted  that  the  keeper. 
Ice,  should  go  no  further;  the  keeper  said  that  he  would 
shoot  the  first  man  who  should  break  the  peace  ;  upon  which 
the  poachers  rushed  upon  the  Icneper  and  his  assistants,  one  of 
them  struck  the  keeper  a  blow  with  a  pole,  and  the  keeper 
knocked  him  down ;  another  made  a  blow  at  him  with  a  pole^ 
and  the  keepei*  knocked  him  down  ;  another  struck  the  keeper 
on  the  head,  and  he  knocked  him  down ;  a  g^n  was  then  fired 
by  one  of  the  poachers,  which  wounded  one  of  the  aj^istants : 
— one  of  the  poachers  being  taken  and  indicted  for  this  offence, 
it  was  objected  for  him,  that  as  the  keeper  had  knocked  down 
three  of  the  poachers,  before  the  gun  was  fired,  the  prisoner 
could  not  be  couTicted,  for  the  offence  would  hsTe  been  man- 
slaughter only,  if  death  had  ensued  :  but  the  judges  held  that 
notwithstanding  the  blows  given  by  the  keeper,  it  would  have 
been  murder  if  the  keeper's  assistant  had  died.    H.  v.  Win, 
Ball,  By,  {r  M.  330.      S,  P.  B.  v.  James  Ball  et  ah,  By, 
4r  M,  333.    Where  three  prisoners  were  indicted  for  murder, 
and  it  appeared  that  some  gamekeepers  found  two  of  them 
poaching,  who  after  some  little  stmggle  stood  still,  but  called  to 
the  third  prisoner,  who  then  came  up,  and  with  a  stick  shod  with 
iron,  beat  the  keepers  on  their  heads,  killed  one  of  them,  and 
rescued  the  two  prisoners :  Vaughan,  B.,  held  this  to  be  mur- 
der in  all.     J?.  T.  Whithomeet  ah,  3  Car,  (f  P.  394. 

And  in  these  cases,  it  is  not  necessary  that  the  keepers,  ^c, 
should  previously  declai-e  who  they  arc,  or  give  the  poachers 
to  understand  why  they  attempt  to  apprehend  them.  Where 
the  assistants  of  a  gamekeeper  found  poachers  apon  the  lands 
of  their  master  in  the  night  time,  and  pursued  them  ;  upon 
which  the  poachers  turned  round,  and  one  of  them  fired  at  one 
of  the  assistants  and  shot  him  in  the  thigh :  it  was  objected 
that  the  assistants  gave  no  notice  to  the  poachers,  as  by  calling 
on  them  to  surrender,  or  the  like,  and  therefore  if  death  had 
ensued  it  would  have  been  manslaughter  only;  but  the  judges 
held  that  the  circumstances  of  the  case  constituted  sufficient 
notice,  the  parties  being  in  the  very  act  of  committing  the 
offence  for  which  they  were  liable  to  be  apprehended.  B,  v. 
Payne  et  «/.,  By.  A-  ilf.  378.  S.  P.  B.  v.  Davis,  7  Car.  6f 
P.  786. 


In  Killing  Gamekeepers.  fU7 

To  make  the  apprehension  or  attempt  to  apprehend  poachers 
lawful,  it  must  t!e  made  by  some  person  having  authority  to 
apprehond,  under  stat.  9  O.  4,  c.  69,  s.  2,  above  mentioned. 
And  a  "  watcher"  has  been  holden  to  be  within  the  meaning 
of  that  section.  S,  v.  Price,  7  Car.  $•  P.  178.  But  where 
the  gamekeepers  of  a  Mr.  Clive  found  several  poachers  in  a 
wood,  and  pursued  them,  when  one  of  the  poachers  turned 
round  and  shot  one  of  the  keepers;  and  being  indicted  for  it, 
it  appeared  in  evidence  that  the  wood  did  not  belong  to  Mr. 
Clive,  but  he  had  only  the  permission  of  the  owner  to  preserve 
game  there :  Patteson,  J.,  held  that  the  keepers  had  no  legal 
authority  under  Etat.  9  G.  4,  c.  69,  s.  2,  to  apprehend  those 
poachers,  Mr.  Clive  not  being  the  owner  or  occupier  of  the 
wood,  or  lord  of  the  manor,  &c,,  and  that  therefore  the  offence 
was  not  murder,  but  manslaughter  only.  S.  v.  Addis,  6  Car. 
jr  P.  388.    S.  P.  R.  v.  Davis,  7  Car.  ^  P.  786. 

And  the  poachers  must  be  found  upon  land,  open  or 
inclosed,  in  the  act  of  committing  some  offence  within  the  1st 
or  9th  sections  of  8tat.  9  0. 4,  e.  69,  ante,  p.  245.  But  where 
a  gamekeeper  and  his  assistants,  ailer  hearing  shots  fired  in  a 
wood  belonging  to  their  master,  saw  the  prisoners  come  in  the 
(Urection  from  it,  one  of  whom  bad  a  gun ;  the  keeper  called 
to  his  assistant  to  take  care  of  the  gun,  and  the  assistant  there- 
upon went  to  the  man  who  had  the  g^n,  and  gently  took  hold 
of  it  near  the  lock,  and  took  off  the  percussion  cap ;  the  keeper 
then  pretending  to  call  out  to  some  other  person  to  come 
forward,  the  three  other  men  fell  upon  the  keeper  and  his 
assistant,  knocked  them  down,  and  they  became  insensible  ; 
when  the  keeper  came  to  himself,  all  the  prisoners  were  pass- 
ing him,  and  one  of  them  said, ''  Dam  'em  we've  done  'em 
both,"  and  having  passed  on  a  few  yards,  one  of  them  returned, 
and  with  some  instrument  he  had  in  his  hand,  he  gave  the 
keeper  a  violent  blow  on  the  leg,  which  cut  through  the  gaiter, 
and  wounded  him  :  it  was  objected  at  the  trial,  that  as  only 
one  had  given  the  blow  on  the  leg,  he  alone  was  guilty  ;  but 
the  judge  told  the  jury  that  if  they  were  of  opink>n  that  the 
prisoners  were  acting  in  concert,  they  were  all  equally  guilty : 
afterwards,  before  the  judges,  it  was  objected,  that  as  the 
keeper  did  not  find  the  prisoners  in  the  wood,  he  had  no  right 
to  stop  them,  and  the  assistant's  doing  so  by  taking  hold  of  the 
gun,  was  sufficient  provocation  to  reduce  the  case  from  mur- 
der to  manslaughter,  if  death  had  ensued ;  but  the  judges 
held  the  conviction  right.  R.  v.  Warner,  Albane,  Butler,  ^ 
CJiosham,  By.  8;  M.  380.  6  Car.  ^  P.  525.  See  hb  to 
killing  upon  slight  provocation,  ante,  p.  226. 

And  the  poachers  must  be  found  on  the  land,  committing 
the  offence  in  the  night  time,  that  is  to  say,  from  the  expiration 
of  the  first  hour  aiter  sunset,  until  the  beginning  of  the  last 
hour  before  sunrise.    Ante,  p.  245.    And  where  a  gamekeeper 
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lietrlnir  ft  flliot  itrad  in  a  pttntstf oo  of  hit  naster,  nw  the 
prifoner  ther*,  who  dropped  a  hen  pheuaot ;  the  keeper  went 
towarda  hiaA,  and  he  flred  at  him  ;  bat  at  the  trial  the  keeper 
could  not  swpar  that  this  waa  before  eight  o'doek  in  the 
morning;  and  it  waa  then  objected,  that  as  it  was  not  abowii 
that  the  prisoner  was  in  the  plantation  in  the  pursuit  of  game 
one  hoar  bei)re  sanriflOy  the  keeper  had  no  right  to  apprehend 
him ;  and  the  objection  was  lurfden  good.  R.  t.  Tom/tntoit, 
7  Car,  |r  P.  183. 


In  impreitmg  MOiiteyi.]  To  render  the  impmsment  of  a 
man  legal,  there  must  be  a  legal  warrant  from  the  Lords  ct 
the  Admiralty ;  the  warrant  most  be  executed  by  a  proper 
officer ;  and  the  parties  impresMd  most  (in  the  osual  terms  of 
the  warrant)  be  '*  seamen,  seafaring  men,  and  others  whose 
occupations  and  callings  are  to  work  in  vessels  and  boats,  upon 
rivers.''    See  the  form  of  the  warrant,  Fo9t.  166. 

1 .  There  must  be  a  legal  warrant ;  if  there  be  none,  and  the 
party  impressing  be  kUled,  it  is  manslaaghter  only.  S§9 
Hu9get*9  cote,  Keh  69.  If  the  party  impressed  be  killed,  it 
is  murder.  If  on  the  other  hand,  ^ere  be  a  legal  warrant, 
and  it  be  executed  legally,  and  the  person  impressed  be  a  pro- 
per object  of  impressment,  if  the  officer  or  any  of  the  men 
acting  under  his  immediate  orders  be  killed,  it  is  murder ; 
1  Enaty  P.  C.  306 ;  if  in  the  struggle  the  party  impressed  be 
killed,  it  is  justifiable  homicide;  but  if  the  party  impressed 
be  killed  in  flight,  it  will  be  manslaughter  at  least,  perhaps 
murder,  in  the  same  manner  as  in  cases  of  misdemeanor.  1 
Eatt^  P.  C.  306.    Ste  ante,  p.  2S3. 

2.  The  warrant  must  be  executed  by  the  proper  officer. 
The  warrant  requires  that  the  person  entrusted  with  the  execu- 
tion of  it,  must  be  a  commissioned  officer,  expressly  deputed 
in  writing  endorsed  on  the  warrant,  under  the  hand  and  seal 
of  the  officer  to  whom  tlie  warrant  is  directed.  Where  the 
warrant  was  directed  to  the  captain  of  a  man-of-war,  and  he 
deputed  his  lieutenant,  but  neither  were  present  when  some 
seamen  of  the  ship,  by  their  verbal  orders,  attempted  to  impress 
a  seaman,  who  resisted  and  killed  one  of  the  pressgang :  this 
was  holden  to  be  manslaughter  only ;  Bnuybafs  com,  FoH, 
164 ;  if  the  seaman  had  been  killed,  it  would  have  been  mur- 
der. Dixon's  ease,  1  JEkut,  P.  C.  313.  See  Bartkwiel^e 
ease,  1  D<nig.  207. 

3.  The  party  impressed  must  be  a  '^seaman,  sea&ringman, 
or  other  whose  occupation  or  calling  is  to  work  in  vessels  or 
boats  on  rivers.'^  Suprm.  Therefore,  where  the  mate  and 
some  seamen  of  a  ship  of  war,  in  the  absence  of  the  deputed 
officer,  attempted  to  impress  one  How,  who  was  servant  to  a 
tobacconist,  and  never  was  a  mariner,  and  How  made  some 
resistance,  and  took  out  his  knife,  when  one  of  the  seaman  hit 
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Iiim  ft  Tlolent  blow  on  the  side  of  tbe  hesd,  with  a  Urge  walkinir 
stidc,  haYingr  a  great  knob  at  the  end  of  it,  and  he  died  of 
it :  this  was  holden  to  be  marder,  because  the  party  was  not 
liable  to  be  impressed,  and  the  deputed  officer  was  not  present 
and  acting  in  the  impressment.  JMxon^i  eais,  nipra.  So, 
where  a  warrant  was  directed  by  the  Admiralty  to  Lord  Danby 
to  impress  seamen,  and  one  Browning,  his  servant,  without  any 
warrant  in  writing,  impressed  a  person  who  was  no  seaman, 
who,  trying  to  escape,  was  killed  by  Browning ;  this  was  ad- 
judged to  be  murder.    1  East,  P.  C.  312. 

6.  Principals  and  Aeeessories. 

PrincipaU.']  If  two  persons  be  present,  each  aiding  and 
abetting  the  other,  either  in  the  commission  of  a  homicide, — 
or  in  the  commission  of  some  other  offence,  in  the  prosecution 
of  which  a  homicide  is  committed, — the  one  who  kills  is  prin- 
cipal in  the  first  degree,  and  the  other  gpHty  as  principal  in  the 
second.  In  the  case  of  a  duel,  from  which  death  ensues,  the 
seconds, — as  well  the  second  of  the  party  killed,  as  the  second  of 
the  party  killing, — are  guilty  of  murder,  as  principals  in  the 
second  degree.  1  Hawk.  c.  31,  «.  31.  B,  y.  Young f  8  Car. 
^  P.  644.  And  sec  ante^  p.  235.  So,  in  the  case  of  a  prize 
fight,  if  death  ensue,  not  only  the  seconds^  but  all  those  who 
were  present  looking  on,  are  guilty  of  msnslaughter.  Where  it 
appeared  that  the  prisoner  was  present  at  a  prize  fight,  in  which 
one  of  the  parties  was  killed,  but  there  was  contradictory  evi- 
dence whether  he  acted  as  second  or  not;  and  it  wss  also 
doubtful  whether  the  deceased  came  by  his  death  from  blows 
received  by  him  in  the  fight,  or  received  by  him  from  indi- 
Tiduals  among  the  mob,  who  had  broken  the  ring  several  times 
and  beaten  many  persons  with  sticks :  Littledale,  J.,  held,  that, 
whether  the  prisoner  acted  as  second  or  not,  if  he  encouraged 
the  combatants  by  his  presence,  he  must  be  deemed  a  prin- 
cipal in  the  second  degree ;  but  he  desired  the  jury  to  consider 
whether  the  deceased  met  with  his  death  in  the  fight  or  from 
the  mob,  for  if  the  latter,  the  prisoner  must  be  acquitted,  it 
being  proved  that  he  had  no  stick  upon  the  occasion,  and  that 
he  was  not  one  of  those  who  broke  in  the  ring :  the  jury 
found  him  guilty.  B.  v.  Murphy,  0  Car.  ^  P.  103.  But 
where  in  such  a  case  it  was  object^  that  all  the  prisoners  were 
present  at  the  fight,  and  so  principals  in  the  second  degree, 
and  that  their  evidence  therefore,  as  in  the  case  of  accompUces, 
required  confirmation :  Patteeon,  J.,  held,  that  although  they 
were  principals  in  the  second  degree,  yet  they  could  not  bie 
deemed  such  accomplices  as  required  tiieir  testimony  to  be 
confirmed  by  other  evidence.  JR.  v.  Hargraves,  6  Car, 
^  P.  170. 

Also,  where  divers  persons  resolve  generally  to  resist  all 
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oppowii,  In  tb#  eomminioii  of  any  breteta  of  flie  petoe,  and  to 
execute  it  in  such  a  manner  as  may  naturally  tend  to  raise 
tumult!  and  aflVays, — as  by  committing  a  Tiolent  disseisin,  or 
the  nice, — and  in  so  doing  happen  to  IkUI  a  man :  they  are  all 
guilty  of  murder ;   for  those  who  wrongfully  engage  in  socb 
bold  disturbances  of  the  public  peace,  in  open  opposition  to, 
and  defiance  of,  the  Justice  of  the  country,  must  at  their  peril 
abide  the  event  of  their  actions.     I  Hawk,  c,  31,  «.  51.    So, 
in  the  case  of  a  riot  or  affray,  if  a  constable  be  present,  and 
interfere  to  prevent  it,  first  producing  his  stuff  of  office,  or  in 
other  manner  giving  notice  of  his  authority  and  of  the  intent 
with  which  he  interposes,  if  he  be  resisted  and  he  or  any  of  his 
assistants  be  killed,  it  will  be  murder  in  every  roan  who  joined 
In  sui^  resistance.    Fo9t,Z\\.    1  Ha/e,  461— 463.    Young's 
case,  4  Ca.  40  b,     B.  v.  Tyler,  8  Car.  ^  P,  616.     So,  if  a 
robbery  be  committed,  and  the  country  upon  notice  rise  and 
pursue  the  robbers,  who  turn  and  make  resistance,  and  in  the 
struggle  one  of  the  pursuers  be  killed  by  the  robbers  or  anyoi 
them,  this  will  be  murder  in  the  whole  gang  joining  in  such 
resistance,  whether  present  at  the  murder  or  at  a  distance,  but 
taking  part  in  the  resistance.    Foet.  310.    1  Haie,  464.    8o, 
where  two  soldiers  came  to  a  public-house  late  at  night,  and 
required  to  be  son'ed  with  beer,  which  the  landlord  refused  on 
account  of  the  lateness  of  the  hour,  and  they  then  went  away, 
uttering  imprecations;  in  about  an  hour  and  a  half  afterwards, 
as  the  door  was  opened  to  let  out  some  persons  who  had  been 
detained  in  the  house  on  business,  one  of  the  soldiers  rushed 
in  (the  other  remaining  outside)  and  insisted  on  being  served 
with  beer,  which  the  landlord  again  refused ;    and  on  the 
soldier's  refusing  to  depart,  and  attempting  to  lay  hands  on  the 
landlord,  the  latter  collared  him,  and  they  pushed  and  pulled 
each  other  to  the  door,  where  the  other  soldier  gave  the  land- 
lord a  Tiolent  blow  on  the  head  with  some  sharp  instrument, 
of  which  he  died :   the  soldiers  being  indicted  for  murder, 
Buller,  J.,  held  that  this  was  murder  in  both,  there  being  rea- 
sonable evidence  that  they  had  returned  the  second  time  with 
a  deliberate  intention  to  use  personal  violence  in  case  beer 
should  be  reiiwed  to  them.   12.  v.  Willoughby  et  aL,   1  East, 
P.  C.  286.     But  where  two  priyate  watchmen,  seeing  the 
prisoner  and  another  man  with  two  carts  laden  with  apples, 
and  suspecting  they  had  stolen  them,  went  up  to  them,  and 
one  walked  b^ide  the  prisoner,  and  the  other  beside  the  other 
man,  and  whilst  they  were  froing  along,  the  other  man  stepped 
back  and  wounded  the  watchman  with  whom  he  had  been 
walking  with  a  bludgeon :  Upon  the  prisoner  being  indicted, 
as  being  present  aiding  and  abetting,  Garmw,  B.,  told  the 
jury,  that  to  convict  the  prisoner  the  jury  must  be  satisfied 
not  merely  that  he  and  the  other  man  came  out  for  the  com- 
mon purpose  of  stealing  apples^  but  that  they  also  entertained 
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the  oommon  guilty  pnrpom  of  reaiflting  with  extreme  violence 
uy  person  who  mi^t  endeavour  to  apprehend  them ;  if  the 
only  common  pnrpoee  they  had  was  that  of  stealing  apples, 
and  the  violence  of  the  prisoner's  companion  was  merely  the 
result  of  the  situation  in  which  he  found  himself,  and  pro- 
ceeded from  the  impulse  of  the  moment,  without  any  previous 
concert,  they  must  acquit  the  prisoner.  B,  v.  Hawkins, 
9  Car.  ^  P.  398.  So,  where  A.  and  B.  were  riding  violently 
along  a  road,  and  seemingly  racing,  and  A.  rode  past  the  hone 
of  C.  without  doing  any  damage,  but  B.  in  following  him  rode 
against  C,  who  was  thereby  thrown  and  killed, — this  was 
faolden  to  be  manslaughter  in  B.  only,  not  in  A.  12.  v.  Mastin, 
6  Car,  ^  P.  d96.  So,  where  two  persons  were  indicted  for 
cutting  one  Randall,  with  intent,  &c.,  it  appeared  that  the  two 
prisoners  were  found  in  the  area  of  a  house  at  night,  attempt- 
ing to  break  ih ;  one  of  them  leaped  out  and  ran  away,  but 
he  was  seized  and  secured  by  a  watchman ;  the  other  was 
seized  by  Randall,  another  watchman,  as  he  was  running  in 
another  direction,  but  he  gave  Randall  a  violent  blow  on  the 
bead,  and,  during  the  scuffle  that  ensued,  gave  him  a  very 
severe  cut  on  the  head  with  the  sharp  end  of  an  iron  crow  : 
the  question  was,  whether  the  man  who  first  ran  away,  could 
be  said  to  be  a  principal  in  the  Kcond  degree  to  the  person 
who  actually  gave  the  blow,  although  not  present  at  the  time; 
and  the  judges  held  that  he  coald  not.  R,  v.  White  et  ah, 
B,  if  By,  99.  And  in  all  cases  where  there  is  no  such  com- 
mon purpose,  a  person  who  is  merely  present  at  a  murder, 
but  neither  takes  any  part  in  it,  nor  endeavours  to  prevent  it, 
nor  apprehends  the  murderer,  nor  levies  hue  and  cry  after 
him, — although  this  strange  behaviour  is  highly  criminal,  it 
will  not  of  itself  render  him  either  principal  or  accessory. 
Fa$t.  960.  So,  where  several  persons  were  engaged  in  a 
smuggling  transaction,  and  upon  an  attempt  to  oppose  their 
design  by  one  of  the  King's  officers,  one  of  the  smugglers  fired 
a  gun,  and  killed  one  of  his  accomplices :  it  was  holden  that 
if  the  gun  were  discharged  at  the  King's  officers  in  prosecu- 
tion of  the  original  design,  (which  was  a  fact  to  be  found  by 
the  jury),  it  would  be  murder  in  them  all,  although  one  of 
the  accomplices  happened  to  be  killed :  but  if  done  intention- 
ally and  with  deliberation  against  the  accomplice,  from  anger 
or  some  precedent  malice  in  the  party  firing,  it  would  be  mur- 
der in  him  only.     Plwnmer's  cate,  Kel,  109. 

In  cases  of  poachers,  questions  of  some  nicety  frequently 
arise.  Where  it  appeared  that  upon  some  gamekeepers  at- 
tempting to  apprehend  poachers,  the  latter  drew  up  in  a 
line,  levelled  their  guns  at  the  keepers,  said  they  would  shoot 
them,  and  one  of  them  actually  fired,  and  wounded  one  of  the 
keepers :  it  was  objected  that  as  this  was  not  done  in  pursuance 
of  the  common  design  of  the  poachers,  but  was  entirely  beside 
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Hf  Alt  pwiDii  sUhm  wbo  llrad  tiitf  riiot  ooqU  bscoDwictsdy 
but  Vaiq^faan,  B.,  aid  k  was  qotte  dear  from  lh«  evidahn, 
thftt  the  eommon  puipuw  of  Um  iKmdiera  at  tbe  time  waa  to 
attadt  the  keepers ;  all  pointed  their  fgmtm  at  them,  and  one 
aetoally  fired ;  M  were  thenfoie  eqoidly  gvdlty ;  iif,  iadeed, 
any  eoe  of  Hiem  had  aeparaied  himself  from  the  others,  hi  sach 
a  mamMr  m  to  tndlcaie  a  wl»h  not  to  take  part  in  what  tfaej 
'mete  doing,  his  ease  wonU  tibeo  admit  of  a  very  dififerent  eon- 
M^areHen,  S,Y.Bihmmds9tmL,9Car,^P.9&0,  So^npon 
an  indictment  of  three  persons  for  murder,  it  appeared  that 
some  gamekeepers  sdxed  twv  of  tiie  prisoners  poaiehing,  who 
afler  some  little  stnvggle  stood  sUU,  birt  called  to  the  third 
prisoner,  who  then  eame  np,  and  with  a  slide  shod  with  iron, 
beat  the  keepen  on  the  bead,  killed  one  of  them,  and  rescued 
the  two  other  piisoners :  Vanghan,  B^  held  this  to  be  mnrder 
in  aa  JR.  Y.  Wkithame  et  ml.,  9  Car.  ^  P.  adi.  And  where 
a  gamekeeper  and  his  assistant,  after  hearing  shoti  fired  in  a 
wood  bekmging  to  their  master,  mw  the  prisoners  come  in  a 
direction  from  it,  one  of  whom  had  a  gm ;  the  keeper  called 
to  his  assistant  to  take  care  of  the  goo,  and  the  assistant  tlienv 
fore  went  to  the  man  who  had  the  gpan,  gently  took  hold  of  it 
near  the  lock,  and  took  off  the  percoasion  cap ;  the  keeper 
then  pretending  to  call  ont  to  some  other  person  to  oome 
forward,  the  three  other  men  fell  npon  the  keeper  and  his 
assistant,  knodied  tham  down  and  tiiey  became  insensible; 
when  the  keeper  came  to  himself,  all  the  prisoners  were  passing 
him,  and  one  of  them  sakl,  ''Dam  'em,  weVe  done  'em  both," 
and  having  passed  on  a  lew  yards,  one  of  them  letaroed,  sad 
with  some  instroroent  he  had  in  his  hand,  he  gsTO  the  keeper 
a  Tiolent  blow  on  the  leg,  wUch  cot  through  his  gaiter  and 
wounded  him  :  it  was  objected  that  as  only  one  of  them  bad 
given  the  blow  on  the  leg,  be  alone  was  gnlhy :  but  the  judge 
toM  the  jury,  that  if  they  thongbt  the  prisoners  were  acting 
in  concert,  ail  were  equally  guiHy ;  and  the  jury  found  them 
all  guilty,  jff.  V.  Tf'nrfisrs^  at.,  i^.jrAf.  380.  6C«r.|-P» 
526.    Antt,  p.  247. 

If  a  roan  encourage  another  to  kin  himself,  and  be  present 
at  the  time  he  does  so,  he  will  be  principal  in  the  murder.  R, 
V.  Dymm,  R.  ^  By,  638.  Where  a  man  and  woman,  who 
cohabited  togetlier,  being  in  extreme  poverty,  agreed  to  com- 
mit suidde,  and  they  together  took  a  qaantity  of  laudanum,  of 
which  the  woman  died,  but  the  man  reooverod  ;  Uie  men  was 
holden  guilty  of  the  murder  of  the  woman,  and  oosvicted. 
R.  V.  AlitQn,  9  Car,  ^  P.  418. 

There  may  be  cases,  however,  in  which  the  degree  of  guilt 
of  prindpals  may  be  difi^rent.  If  whilst  A.  and  B.  are  fighting, 
C.  come  up,  and  take  part  with  A.,  and  B.  is  killed,  thia 
would  be  manslaughter  only  in  C,  1  Hawk,  c.  31,  m.  d&,  66, 
murder  or  manslaughter  in  A.,  according  as  his  killing  of  B. 
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of  maBoe  prepeaee  or  Dot.  Bot  If  C.  used  uy  no&ir 
adTBOtagey  w  if  be  itruck  with  a  deadly  weapon,  whiL»t  B. 
ma  aBanned  or  the  like,  he  would  be  guilty  of  murder. 

B.  ▼.  Lanffdmif  R,  ^  By,  228.  Or  if  B.  were  an  officer  of 
jnatloe  in  the  due  ezecntion  of  his  duty,  both  A.  and  C.  would 
be  guilty  of  murder.  1  Hawk,  c,  31 ,  $.  67.  So,  if  A.  mali- 
ciontly  intending  to  kill  B.,  take  hie  eerrantii  with  him,  with- 
out  informing  them  of  hie  purpose,  and  he  meet  B.  and  %ht 
with  him,  and  A.'b  eerraDts  seeing  their  master  engaged  take 
part  with  him,  and  kill  B.,~A.  is  guilty  of  muixier,  but  hla 
aenrants  of  manslaughter  only,  1  Hawk,  c.  31 ,  #.  55.  1  Hale, 
448.  JR.  y.  Saliaburp  tA  al.,  JPlowd,  97,  unless  B.  were  an 
oiBcer  of  justice  at  tho  time  in  the  due  execution  of  his  duty, 
in  which  case  It  would  be  murder  in  the  serranti^alsow  1  Hawk, 
c.  81 ,  #.  67.  But  wfasi'e  A.  beat  B.,  a  constable,  and  they  were 
parted  ;  then  C,  a  friend  of  A.,  fi^  upon  the  constable,  and 
in  the  struggle  kliled  him,  but  A.  was  not  engaged  in  this, 
•Iter  he  was  parted  from  B. :  Holt,  C.  J.,  and  Rokesby,  J., 
held  that  this  was  murder  In  C.  alone,  and  A.  was  acquitted, 
1  JBast,  P.  C.  296.  Soy  if  A.  and  B.  on  a  sudden  quarrel, 
lig^,  and  C,  having  malice  against  B.  come  up  and  assist  A., 
and  B.  is  killed,  this  is  manslanghter  in  A.,  murder  in  C. 
1  Host,  JR.  C.  350.  So  if  A.  a  constable  have  apprehended 
B.,  and  whilst  he  is  in  his  custody,  C.  eome  up,  and  in  res- 
cuing B.  he  kill  A.,  thia  will  be  murder  or  manslaughter  in 

C.  according  to  circumstances,  and  in  B.  also  if  he  took  pai't 
In  it;  hut  if  B.  took  no  part  in  the  attack  of  C.  upon  A.,  lie  ia 
not  guilty  of  any  ofibnoe.  Sir  Chas,  Stanley's  caee,  ICel.  87. 
In  Tooley's  case  (2  LeL  Bitym.  1296)  seven  of  the  judiges  held 
that  the  oftnoe  of  C.  in  klUix^  the  constable,  or  rather  hia 
assistant,  aa  above  mentioned,  waa  maoslaughter ;  five  were  of 
opinion  that  it  was  murder  ;  and  Mr.  Justice  Foster  states  it 
aa  his  opinton  that  it  was  murder.  Foet,  31 2— ^  1 8.  See  aleo 
Adey^s  caM,  1  Leaehj  206.    1  Hawk,  c.  31,  a.  60,  cent. 

As  to  principala  gpsnerally,  eee  ante,  p.  lOw 

Aeceesariee  drfare  the  fact.'}  An  aocesBory  before  the  fact 
to  murder,  is  one  who  counsels,  incites,  moves,  procures,  hires, 
or  conraHinds  another  to  conmiit  it,  hut  is  not  himself  present 
aiding  or  abetting  in  the  oommis^kMi  of  it.  Ante,  p.  14.  And 
he  may  do  it  throog^h  the  intervention  of  a  third  party.  If  A. 
bid  hia  servant  hire  somebody,  no  matter  whom,  to  murder 
B.,  and  furnish  him  with  money  for  that  purpose ;  and  the 
servant  procure  C,  a  person  whom  A.  never  saw  or  beard  of 
to  do  it :  A.,  wlio  Is  manifestly  the  first  mover  and  contriver 
of  the  murder,  i»  accessory  before  the  fact ;  for  he  who  pro- 
enrea  a  folony  to  be  committed,  ia  a  fdon  :  if  present,  he  is  a 
principal ;  if  abseot,  an  accessory  before  the  fact.  Per  Poster, 
J^  in  the  case  qf  MacJMmel  et  aL,   Post,  125.  121.    And 
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if  A»  oommand  B.  to  beat  C,  and  B.  betAs  him  00  that  he  diet, 
B.  is  guilty  of  mnrder  u  principal,  and  A.  as  acoenory ;  lor 
he  who  in  anywise  eommands  or  ooansela  another  to  commit 
an  unlawful  act,  is  accessory  to  all  that  ensues  upon  it,  but  is 
not  accessory  to  anything  distinct  from  it.  4  BL  Com,  87, 
And  if  there  be  some  Tariance  between  the  adYice  or  command 
and  the  execution  of  it,  it  is  immaterial,  proTided  it  be  the 
same  in  substance  :  as  if  a  pmrson  advise  a  man  to  kill  another 
in  the  day,  and  he  kills  him  in  the  night,  —  or  to  kill  him 
in  the  fields,  and  he  kills  him  in  the  town,— or  to  poison 
him,  and  be  stabs  or  shoots  him : — in  these  cases  he  is  as 
much  an  accessory,  as  if  his  advice  or  command  had  been 
strictly  punned.  8  Huwk.  r.  29,  s.  90.  But  if  the  execution 
vary  in  substance  from  the  advice  or  command, — as  if  a  man 
advise  another  to  kill  A.,  and  he  kill  B. — in  this  case  t)ie  party 
who  advised  or  commanded,  cannot  be  deemed  an  accessory 
before  the  fact  to  the  felony  actually  committed.    Id,  «.  81. 

There  can  be  no  accessory  before  tbe  fact  in  manslaughter ; 
for  that  ofience,  in  its  nature,  cannot  be  premeditated.  1  Hais, 
616.  8  Hawk,  e,  80,  s.  8.  And  therefore  if  A.  be  indicted 
for  mnrder,  and  B.  as  accessory  before  the  fact, — ^if  A.  be  found 
guilty  of  msnslaoghter  merely,  B.  must  be  discharged. 

The  punishment  of  accessory  before  the  iact  to  murder,  is 
death.  9  O,  4,  e,  81,  s.  8.  See  the  form  of  the  indictment, 
ante,  p.  16. 

Aece$9orie9  ^fter  thefact.'\  There  may  be  accessories  after 
the  fact,  both  in  murder  and  manslaughter.  R.  v.  Green-' 
acre,  8  Car,  {p  P»  96-  As  to  the  law  upon  the  subject,  ms 
ante,  p.  17  :  and  as  to  the  form  of  the  indictment  against  an 
accessory  after  the  foct,  eee  ante,  p.  18. 

Accessories  after  the  fact  in  murder,  are  punishable  with 
transportation  for  life, — or  imprisonment  with  or  without  hard 
labour  for  not  more  than /<mr  years.    9  O,  4,  c.  81,  s.  3. 

AcceMories  after  the  fiict  in  manslauirhter,  are  punishable 
vrith  imprisonment,  with  or  without  hard  labour,  for  not  more 
than  <too  years.    9  &.  4,  c.  81,  s.  31. 

Verdict,  {pc*]  As  to  the  verdict  for  murder,  see  ante^ 
pp.  173,  174,  175.  As  to  the  judgmeut,  ante,  p.  180,  and 
the  form  of  it,  ante,  p.  193.  As  to  tlie  execution,  ante,  pp. 
908, 803.  As  to  costs,  see  ante,  170 ;  and  costs  of  apprehen* 
sion,  $ee  ante,  p.  189. 

8.  Manslaughter. 

Indictment, 

—      }     The  jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.    I  oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  feloniously  did  kill  and  slay  one 
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C.  D. :  agttioflt  the  peace  of  our  Lady  the  Qoeen,  her  cromi 
and  dignity. 

TranspartoHon  for  liib,  or  for  not  2atf  than  eeren  year$f 
— or  imprioonnuntf  with  or  foithout  hard  labour ^  for  not 
more  than  four  yearOy — or  to  pay  meh  fine  at  the  court  shall 
award,    9  O.  4,  c.  31,  b.  9. .  * 

As  to  the  form  of  the  indictment,  we  stat.  14  Sc  16  Vict, 
e.  100, 8.  4,  ante,  p.  206;  and  asto  the  venue,  see  ante, p.  68. 
As  to  manslaughter  abroad  or  on  the  high  seas,  the  indictment 
may  readily  be  framed  from  the  forms,  ante,  pp,  WJ,  308. 
Care  should  be  taken  to  insert  the  fuime  of  the  deceased  cor*' 
reetly.  See  ante,  p,  207 .  Except  where  the  offence  is  clearly 
manslaughter,  it  is  usual  in  practice  to  indict  for  murder; 
and  then  at  the  trial  if  the  judge  deem  it  manslaughtor  only, 
the  Jury  may  gitfe  a  verdict  accordingly, 

JBoidence, 

To  Bnpport  this  Indictment,  the  proeecntor  most  prore— 

1.  The  killing  of  the  deceased  by  the  defendant,  and  the 
daoeafled'e  name,  if  known  and  stated  in  the  indictment, — in 
the  same  manner  aa  in  marder  is  directed,  ante,  pp.  208 — 213. 

2.  Circamstances  showing  that  the  homicide  was  not  jasti- 
llable,  or  excusable,  but  amounted  in  law  to  manslaughter. 
Manslaughter  is  the  unlawful  killing  of  another,  without 
malice  prepense,  express  or  implied.  It  may  be  either  volun- 
tary, upon  a  sudden  heat  or  paraion,  or  involuntary,  in  the 
oommission  of  some  unlawful  act.  This  subject  the  reader 
will  find  treated  of  at  large,  under  the  head  **  Homicide,''  ante, 
p.  226,  ftc. ;  and  it  is  unnecessary  again  to  notice  it  in  this 
place.  In  wiiat  cases  homicide  by  accident  may  be  roan- 
slaughter,  see  ante,  pp.  216 — 221 ;  in  what  cases  homicide  in 
furtherance  of  justice  may  be  manslaughter,  see  ante,  pp.  221 
— ^223  ;  in  what  cases  homicide  in  self-defence,  or  se  et  stia 
defendendo,  may  be  manslaughter,  see  ante,  pp.  223^-226 ; 
in  what  cases  homicide  on  provocation,  or  in  sudden  combat, 
is  manslaughter,  not  murder,  see  ante,  pp.  226 — 2S6',  in 
what  cases  the  killing  of  officers  of  justice  in  the  execution  of 
their  duty,~of  gamekeepers  by  poachers, — and  of  persons 
pressing  or  impressed  to  the  sea  service, — is  manslaughter 
only,  not  murder,  see  ante,  pp.  236 — 249. 

3.  Administering  Poison, 

Indictment, 

>     The  jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.    S  oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  feloniously  did  administer  to 
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one  C.  D,  ["admudsim'  to,  or  oamoo  to  he  takom  hf  any 
perMm"^  a  cerUin  poLmi,  ["  any  pcison  or  other  deotruetioe 
tJdnjf,**}  to  wit,  two  dndmu  of  a  certiiii  deadly  poison  cidled 
anenk,  with  intent  into  doing,  Mooionily,  wilfnlly,  and  of  hia 
malice  aforethoaght,  to  kill  and  mordsr  the  said  C.  D. :  againat 
the  form  of  the  ttalnte  in  rach  case  made  and  provided,  and 
against  the  peace  of  onr  Lady  the  Queen,  her  erown  and  dig- 
nity. IJ^neeoisarpf  add  another  eeunt,  ehargmg  that  the 
prisoner  '*  did  caoee  to  be  taken  by  the  said  C.  £>.  a  certain 
poison,  to  wit,"  ^c.  And  if  there  be  any  doubt  ae  to  the 
quality  of  the  poison,  odd  other  eets  of  eenmte,  namxng  it 
differently ;  and  add  aleo  a  eet  qf  counte  stating  it  to  be 
*'a  certain  destmetive  thing  to  the  jurors  aforesaid  unknown." 
Felony,  death.  I  Viet,  c  85,  s.  2.  Aeeeesorise  brfore  the 
fact,  the  eatne  punishment.  Id.  s.  7  ;  see  ante,  pp.  14, 15. 
Aeceesoriee  after  the  fact,  impriaonment,  with  or  without 
hard  labour,  for  not  more  than  two  years.  Id.  ss.  7,  8; 
see  ante,  171. 17, 18. 

Soidenee. 

To  maintain  this  indictment,  the  prosecutor  must  prore— 

1.  That  the  prisoner  administered  the  arsenic  or  other 
poison  or  destructive  thing  mentioned  in  the  indictment.  la 
R.  V.  Harley,  4  Car.  ^  P.  369,  it  appeared  that  the  prisoner, 
who  was  a  female  servant  of  the  prosecutrix,  in  preparing  Uie 
breakfest  of  her  mistress,  had  put  arsenic  into  the  eofSee  pot, 
and  afterwai'ds  told  her  tliat  she  hsd  prepared  the  coffee  for 
her ;  upon  which  the  mistreM  took  the  coflfee  lor  her  break- 
fiuit :  Parke,  J.,  held  that  this  was  an  administering  of  poison, 
within  the  meaning  of  the  former  statute  upon  this  subject 
(9  G.  4,  c.  31,  s.  11).  In  another  case,  where  the  prisoner, 
after  mixing  corrosive  sublimate  with  moist  sugar,  and  putting 
it  in  a  paper  parcel,  with  a  written  direction  on  it  *'  to  be  left 
at  Mrs.  Daws,  Townhope,"  left  it  on  the  oonnter  in  a  trades- 
man's shop  where  she  had  purchased  some  salt;  and  ihe 
tradesman  finding  it  there,  but  mistakii^  the  direction,  sent 
it  to  a  Mrs.  Davis,  who  used  some  of  it  as  sugar :  Qumey,  B., 
heki  this  to  be  an  administering  of  the  poison,  within  the 
meaning  of  the  statute;  if  it  were  intended  for  Mrs.  Daws, 
and  found  its  way  to  Mrs.  Davis,  and  she  took  it,  the  crime 
was  as  much  within  the  Act,  as  if  it  had  been  for  Mrs.  Davis. 
B.  V.  Lewis,  6  Car,  |r  P.  161.  The  proiuriety  of  this  deci- 
sion, however,  has  since  been  doubted  by  Parke,  B.,  and 
Alderson,  B.,  in  B.  t.  Byan,  2  Mo.  S;  It.  213,  where  the 
poison  being  intended  for  A.,  was  taken  by  B.,and  the  offenoe 
charged  was  causing  the  poison  to  be  taken  by  B.  vnth  intent 
to  murder  B.,  which  was  not  the  fact ;  Parke,  B.,  therefore 
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cvrdered  a  fredi  indictment  to  be  preferred^  stating  the  intent 
to  Iiave  been  "  to  commit  murder/'  in  the  words  of  tlie  statote^ 
'Without  saying  of  whom,  and  on  that  indictment  the  prieoner 
was  tried  and  ooniicted.  Upon  an  indictment  on  a  former 
■tatote  (43  O.  3,  c.  58,)  for  administering  poison  to  one  £liza» 
beth  DaTieSy  it  appealed  tliat  the  prisoner  gave  Davies  a  piece 
crf'a  cake  containing  the  poison,  and  pressed  her  to  eat  it  >  but, 
aospecting  from  circumstances  tliat  it  contahied  poison,  she 
merely  put  it  into  lier  mouth,  qrit  it  out  again,  end  did  not 
swallow  any  part  of  it :  it  being  referred  to  the  judges  to  eon-> 
sider  whether  this  amounted  to  an  administering  of  tlie  poison, 
within  the  meaning  of  the  statute,  it  is  stated  in  the  case,  as 
reported,  tliat  tliey  seemed  to  thinlc  tiiat  swallowing  the  poison 
was  not  essential  to  the  completion  of  the  o£%nee;  biU  they 
held  that  the  mere  delivery  of  it  to  the  woman,  was  not  an 
administering  of  it  within  Uie  meaning  of  the  statute ;  and  a 
pardon  was  accordingly  recommended.  B,  t.  Cadman,  By. 
^  M.  114.  The  accuracy  of  this  report,  however,  so  far  as 
respects  the  reason  of  the  judges  for  their  decision,  is  doubted; 
and  Parke,  J.,  in  B.  t.  Harl^,  supra,  said  that  Uie  judges,  in 
determining  that  case,  had  liolden  that  the  poison  was  not 
administer^  within  the  meaning  of  the  statute,  because  it  had 
not  been  taken  into  tlie  stomach,  but  only  into  the  mouth. 
Where  it  appeared  that  the  proeecutriz  had  accused  the  pri- 
aoner,  hei*  maid  servant,  of  stealing  a  table  cloth ;  the  next 
morning  the  prisoner  brought  a  tea  pot,  and  cup  and  saucer, 
into  her  bed  rocim,  (she  being  in  the  habit  of  taking  her  break- 
ftst  in  bed),  and  went  down  stairs ;  and  the  prosecutrix  then 
helped  herself  to  some  of  the  tea  from  the  tea  pot,  which  she 
found  to  have  an  acid  taste,  and  on  its  being  analysed,  it  was 
found  to  contain  oxalic  add :  the  jury  found  that  she  admi- 
nistered the  poison;  but  th^  also  found  that  she  did  not 
intend  to  minder,  wliich  was  <i  course  holden  to  be  equivalent 
to  a  verdict  of  not  guilty.  B,  v.  Draper,  1  Car,  ^  K,  176. 
Where  upon  an  indictment  for  ixtlsoning,  it  was  proved  that 
the  prisoner  administered  two  berries  of  the  coculus  indicus  to 
a  child  of  nine  weelcs  old,  with  intent  to  murder  it ;  it  was 
proved  that  the  kernel,  which  is  a  strong  narcotic  poison,  is 
inclosed  in  a  strong  shell  or  pod,  very  difficult  to  break,  which 
is  innoxious,  and  that  the  digestive  powers  of  a  child  of  that 
age  would  not  break  or  afiect  the  pod,  so  as  to  allow  the  ker- 
nel to  act,  but  that  it  would  either  be  ejected  from  the  stomach, 
or  pass  tlm>ugh  such  a  child  without  harm ;  and  in  fact  such 
was  the  case, — one  berry  was  thrown  up,  and  the  other  passed 
tiux>ugfa,  without  injury  to  the  child :  it  was  objected  that 
under  the  circumstances,  these  berries  could  not  be  deemed 
poison,  for  being  in  the  pods  they  could  not  effect  any  injury 
to  such  a  child ;  the  prisoner  was  convicted,  and  the  questioD 
being  reserved  for  the  opinion  of  the  criminal  appeal  court, 
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the  jiidgM  held  that  it  was  rai&eient  that  these  herries  were 
poison,  and  that  they  were  administered  with  intent  to  kill,  to 
bring  the  case  within  the  statute,  and  that  therefore  the  con- 
Tiction  was  right.  B.  ▼.  Cluderoy,  2  Car,  {p  K,  907.  19  Law 
J.^  119  m. 

8.  That  the  prisoner  did  it,  with  intent  to  murder  the  pro- 
■ecntor,  or  (where  the  offence  is  laid  with  intent  to  murder 
generally,  without  saying  of  whom,  as  mentioned  in  Ryan's 
case,  supra,)  with  intent  to  murder  some  other  person  and 
that  the  poison  was  accidentally  taken  by  the  prosecutor. 
This  is  proved,  first,  by  proving  admissions  or  acts  of  the 
prisoner  from  which  the  jury  may  presume  the  intention  {tee 
ante,  pp.  119,  120),  and  secondly,  by  proving  the  offence  to 
have  been  committed  under  such  circumstances,  that  if  the 
prosecutor  had  died,  the  offence  would  have  been  murder. 
See  ante,  p.  208,  &c.  If  it  be  doubtful  whether  the  act 
charged  against  the  prisoner  were  done  wilfully,  or  by  mis* 
take  or  accident,  it  seems  that  other  attempts  by  htm  upon 
the  life  of  the  prosecutor,  may  be  given  in  evidence,  to  prove 
that  it  was  done  designedly.  See  H,  v.  Yoke,  B.  {p  By.  631, 
and  B.  v.  J>oueti,  8  Car,  ^*  JC.  806 ;  ante,  p.  120. 

4.  Attempting  to  administer  Poison, 

Indictment, 

— ^-      )     The  jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.    S  <^^  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  feloniously  did  attempt  to  admi* 

nister  to  one  C.  D.,  a  certain  poison  [**  any  poieon  or  other  d^ 
etruetive  thing"]  to  wit,  two  drachms  of  a  certain  deadly  poison 
called  arsenic,  with  intent  in  so  doing  then  and  thereby  felo- 
niously, wilfully,  and  of  his  malice  lUbrethought,  to  kill  and 
murder  the  said  C.  D. :  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  lady  the 
Queen,  her  crown  and  dignity.  [As  to  the  addition  of  other 
counts,  when  necessary,  see  note  to  the  last  form,  ante,  p.  256. 
Where  the  prisoner  teas  indicted  for  an  attempt  to  poison,  by 
mixing  small  pieces  of  sponge  with  milk,  Alderson,  J.,  held 
the  indictment  to  he  bad,  because  it  did  not  allege  that  sponge 
woe  qf  a  deleterious  or  poisonous  nature,  R.  v,  Powles, 
4  Car.  ft  P.  571. 

Felony,  transportation  for  life,  or  not  less  than  fifteen 
years, — or  imprisonment  [with  or  without  hard  labour,  s.  8] 
for  not  more  than  three  years,  1  Vict.  c.  85,  s.  3.  Aecesso-' 
ries  brfore  the  fact  punishable  in  the  same  manner.  Id.  s.  7. 
Accessories  after  the  fact,  to  be  imprisoned  [with  or  without 
hard  labour,  s.  8]  for  not  more  than  two  years.    Id,  s.  7. 
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To  maintain  this  indictment,  the  proaeeator  most 


1.  That  the  prisoner  attempted  to  administer  to  the  proee- 
CDtor  the  arsenic  or  other  poison  or  destructive  thing  men- 
tioned in  the  indictment ;  and  that  the  attempt  was  onsncoessful. 
In  Cadnian's  ease,  antCy  p.  257,  where  the  poisoning  was 
holden  not  to  be  completed,  because  the  poison  was  not 
actually  taken  into  the  stomach, — the  offi^nce  it  should  seen 
would  be  punishable  under  this  clause  of  the  statute,  as  an 
attempt  to  poison.  But  where  A.  gave  poison  to  B.,  with 
directions  to  administer  it  to  C. ;  and  B.  instead  of  doing  fK>, 
handed  it  over  to  C,  telling  him  at  the  same  time  the  instruc- 
tions he  had  received  from  A. :  this  was  holden  not  to  be  aa 
attempt  to  administer  the  poison  by  A.  R.  v.  Williamt  et 
al,,  I  Car.  ^  K.  589. 

2.  The  intent  to  murder,  as  in  the  last  case,  ante,  p.  258. 
In  JR.  ▼.  Hanson  (2  Car,  ^  K.  012),  where  a  man  gave  a 
woman  a  quantity  of  cantharides  mixed  in  rum,  wliich  mada 
her  very  ill  and  sick,  but  did  not  endanger  her  life,  the  counsel 
lor  the  prosecution,  seeing  that  the  facts  would  not  sustain  an 
indictment  for  poisoning  or  attempting  to  poison,  framed  an 
indictment  as  for  a  misdemeanor  at  common  law :  but  V. 
Williams,  J.,  after  conferring  with  Cresswell,  J.,  held  that  it 
was  no  misdemeanor  at  common  law;  and  the  prisoner  was  ac- 
ootdingly  acquitted. 

It  is  not  necessary  to  prove  that  any  bodily  injury  was 
effected  by  the  attempt.    See  1  Viet.  c.  68,  s.  3. 

5.  Stabbing,  Cutting,  or  Wounding,  toiih  Intent  to  Murdjer. 

iTidictment. 


^     The  Jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.     S  oath  present,  that  A.  B.,  on  the  day  of 

-,  in  the  year  of  our  Lord ,  with  a  certain  [knife]. 


which  ho  the  said  A.  B.,  in  his  right  hand  then  had  and  held, 
feloniously  did  stab,  cut,  and  wound  [**  stab,  cutfOnoound"^ 
one  C.  D.yWith  intent  in  so  doing  then  and  thereby  feloniously, 
wilfully,  and  of  his  malice  aforethought,  to  kill  and  murder 
the  said  C.  D. :  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity.  [Add  counts  for  stabbing, 
cutting,  and  wounding  toith  intent  to  fnaim,  ^c,  in  the 
form^  post,  p.  262. 

Felony f  death.    1  Vict.  c.  85,  s.  2.    Accessories  before  the 
fact,  punishable  in  the  same  manner.    Id.  s.  7.    Accessories 
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ufter  the  fact  f  to  be  imprieomed  [with  or  without  hard  lahemr, 
*•  ®J  fi^  ^^  more  than  two  yeare*    Id.  s.  7. 


To  maintain  this  indictment,  the  proMentor  mnst  prore  ■ 

1 .  The  stabbing,  cotting,  or  wounding,  stated  in  the  indict* 
ment.  Wliere  the  indictment  chai^ged  a  cutting  only,  and  tlio 
evidence  was  of  a  stabbing  only,  the  judges  lield  that  the  evi- 
dence did  not  support  the  indictment.  R,  t.  M'Dermattf  Rm 
jr  Ay.  366.  I  have  in  the  above  form,  used  all  the  terms  in 
the  statute,  *'stab,  and  cut,  and  wound;"  there  is  no  objee* 
lion  to  it  in  point  of  pleading,  and  in  doubtful  cases  it  may 
be  usefully  adopted ;  and  if  the  prosecutor  prove  any  one  oi 
them,  he  will  sustain  the  indictment.  Stabbing  means  a 
wounding  with  a  pointed  instrument ;  cutting,  the  making  of 
an  incisMl  wound  with  a  cutting  instrument.  But  where  the 
cut  was  made  with  an  instrument,  not  originally  intended  for 
cutting,  nor  ordinarily  used  for  such  a  purpose,  and  which  was 
not  in  &ct  used  by  the  prisoner  with  intent  to  cut  the  prose* 
cntor,  but  rather  with  a  design  to  break  or  lacerate  his  bead, 
but  which  was  capable  of  cutting,  and  did  in  ftct  cut  his  head  : 
the  prisoner  being  convicted,  the  judges  held  the  conviction  to 
be  right.  JR.  v.  Hayward,  R.  ^  Ry.  78.  So,  where  a  man 
struck  a  woman  in  the  face  with  the  small  claw  of  a  hammer, 
and  it  cut  her,  this  was  holden  by, the  judges  to  be  a  cut- 
ting, within  the  meaning  of  the  statute.  R,  v.  Athmeoriy  R. 
8f  Ry.  104.  But  a  blow  with  a  square  iron  bar,  which  inflicted 
a  contused  or  lacerated  wound  merely,  was  holden  not  to  be  a 
cutting  within  the  Act ;  R.  v.  Adame,  1  Ruee,  728 ;  it  is 
however  a  wounding  within  it. 

''Wound"  is  a  generic  term,  including  not  only  incised 
wounds,  but  also  contused  wounds,  where  the  skin  is  broken, 
no  matter  with  what  instrument  or  how  inflicted.  Where  it 
appeared  that  the  prisoner,  upon  the  prosecutor's  attemptii^ 
to  apprehend  him  for  some  offence,  threw  a  heavy  hammer  at 
him,  hit  him  over  the  eye  and  nose,  breaking  the  skin  on  the 
side  of  the  nose,  to  the  extent  of  an  inch  and  a  half,  from  which 
he  bled  profusely ;  the  blow  was  given  with  such  force,  as  to 
cause  the  prosecutor  to  iall  senseless  from  his  horse:  the 
Judges  held  this  to  be  a  wound  within  the  meaning  of  a  former 
statute  (9  G.  4,c.  31,  s.  12,)  upon  this  subject.  R.  v.  Withere, 
Ry.  ^  M.  294, 4  Car.  jr  P'  446.  So,  where  the  wound  was 
inflicted  with  a  bludgeon  which  broke  the  skin  and  drew 
blood,  Patteson,  J.,  held  it  to  be  a  ^ound  within  the  meaning 
of  the  Act  JR.  V.  Payne  et  ah,  4  Car.  {p  P*  6^*  So, 
where  it  appeared  tliat  the  prisoner,  in  attempting  to  rob  the 
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proaeciitor,  threw  him  dofwn,  and  kicked  him  ia  the  face  with 
great  violence,  catting  the  skin  of  the  fitce  near  the  lip,  and 
brealdng  it  a  little  near  the  eye,  this  was  holden  to  be  a  wound- 
htg,     B,  T.  Skadboltj  5  Car.  if  P,  504.    So,  where  the  pri- 
aoner  struck  the  proeecator  twice  with  an  air  gun,  at  the  side 
of  a  thick  hat  he  had  on  his  head,  and  inflicted  a  contused 
wonnd  on  his  head,  not  directly  with  the  gun,  but  with  the 
hat:  the  prisoner  being  convicted,  the  judges  held  the  con- 
viction to  be  right.    M.  v.  Skeard,  7  Car,  §-  P.  846.    And 
where  the  indictment  stated  that  the  prisoners,  with  a  stick 
and  with  their  feet,  wounded  the  prosecutor,  and  it  appeared 
that  one  of  the  prisoners  knocked  the  prosecutor  off  his  horse 
by  a  blow  on  the  head  with  a  hedge  stake,  and  the  others 
afterwards  kicked  him  about  the  head  and  body  with  their 
feet ;  he  was  cut  on  the  mouth,  and  had  a  severa  contused 
wound  on  the  head,  the  muscle  being  divided  to  the  skull : 
it  was  contended  that  a  wound  given  by  a  foot  with  a  shoe  on 
it,  was  not  within  the  statute,  or,  even  if  it  were,  it  was  badly 
described  in  this  indictment,  which  stated  it  to  have  been  done 
with  the  feet  only ;  but  the  judges  held,  that  whether  the 
wounds  were  inflicted  with  a  stick  or  a  kick  from  a  shoe,  in 
either  case  the  indictment  was  supported ;  it  was  not  neces- 
sary to  state  in  the  indictment  the  means  or  instrument  by 
which  the  wound  was  inflicted,  nor  did  the  statement  confine 
the  prosecutor  to  the  means  stated,  which  might  be  rejected 
altogether  as  surplusage.     R.  v.  JBriggs,  Ry.  ^  ilf.  318.    A 
wound  however  inflicted  with  the  hands  or  teeth,  as  by  beating 
with  the  fl^ts  or  biting,  is  not  within  the  Act     Per  Pattesan, 
J,,  in  R.  V.  Harris,  7  Car,  4r  P-  446.     R,  v  Stevens,  Ry.  ^ 
M.  409.     But  to  constitute  a  wounding,  there  must  be  a 
breaking  of  the  skin  -;  and  not  merely  of  the  cutis  or  outer  skin, 
but  of  the  whole  skin.     R.  v.  McLaughlin,  8  Car.  8f  P.  635. 
It  is  immaterial  however  whether  it  be  an  outward  or  inward 
wonnd.    R.  v.  Smith,  8  Car.  Sf  P.  173.    R,  v.  Waltham, 
13  Shaw's  J.  P.  183.    It  is  immaterial  also  on  what  part  of 
the  body  the  wound  is  inflicted ;  per  Parke,  J.,  in  R.  t« 
Grijfith,  I  Car.  ^  P.  808 ;  but  if  the  nature  of  the  wound  be 
one  of  the  drcumstanees  from  which  the  jury  are  to  infer  the 
intent  with  which  the  wonnd  was  inflicted,  it  will  no  doubt  be 
most  material  to  prove  that  it  was  inflicted  near,  or  aimed  at,  a 
vital  part. 

Where  three  men  were  indicted  for  cutting  and  wonnding 
a  police  constable,  it  appeared  that  one  of  them  first  attacked 
him,  and  the  second  came  and  joined  him  in  the  attack,  and 
after  a  while  the  first  ran  away ;  the  constable,  who  had  been 
knocked  down,  and  was  then  on  the  ground,  was  endeavoaring 
to  retain  his  hold  of  the  second  man,  when  the  third  came  up, 
and  kicked  him  violently  several  times  on  various  parts  of  the 
body :  Tisdal,  C.  J.,  held  that  as  the  thixd  man  did  not  coma 
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until  the  fint  had  got  away,  he  could  not  be  found  guilty  npon  a 
Joint  charge  with  the  other  two ;  he  was  accordingly  acquitted 
and  the  other  two  found  guilty.  B.,  t.  McPhane  etal,. 
Car.  ^  M.  212.  See  ante,  p.  249,  as  to  the  principals  in  the 
second  degree  iu  murder,  which  is  equally  applicable  to  this 
offence. 

2.  The  intent  to  murder,  as  ante,  p.  258. 

As  to  the  verdict :  By  Btat.  14  &  15  Vict  c.  19,  which  en- 
ables a  prosecutor  to  indict  as  for  a  misdemeanor  any  person 
who  bhall  unlawfully  and  maliciously  cut,  stab,  or  wound  him, 
it  is  provided  by  sect.  5,  that  *'  If,  upon  the  trial  of  any  indict- 
ment for  any  felony,  except  murder  or  manslaughter,  where 
the  indictment  shall  allege  that  the  defendant  did  cut,  stab,  or 
wound  any  person,  the  jury  shall  be  satisfied  that  the  defen- 
dant is  guilty  of  the  cutting,  stabbing,  or  wounding  charged 
in  such  indictment,  but  are  not  satisfied  that  the  defendant  ia 
guilty  of  the  felony  charged  in  such  indictment, — then  and  in 
every  such  case  the  jury  may  acquit  the  defendant  of  such 
felony,  and  find  him  guilty  of  unlawfully  cutting,  stabbing,  or 
wounding ;  and  thereupon  such  defendant  shall  be  liable  to 
be  punished  in  the  same  manner  as  if  he  had  been  convicted 
upon  an  indictment  for  the  misdemeanor  of  cutting,  stabbing, 
or  wounding,"  [that  is  to  say,  by  imprisonment,  with  or 
without  hard  labour,  for  not  more  than  three  years.    Sect.  4.] 

As  to  coc^ts,  see  ante,  p.  18G ;  and  costs  of  apprehension, 
see  ante,  p.  189. 

6.    Stabbing,  Cutting,  or  Wounding,  with  Intent  to  do 

grievous  bodily  Harm. 

Indictment. 

i— ^    ^  The  Jurors  for  our  Lady  the  Queen,  upon  their  oath 

to  wit.  S  present,  that  A.  B.,  on  the day  of ,  in  the 

year  of  our  Lord ,  with  a  cei*tain  [knife]  which  he  the 

said  A.  B.  in  his  right  hand  then  had  and  held,  feloniously 
did  stab,  cut,  and  wound  [^^stab,  cut,  or  wound  "]  one  C.  D., 
with  intent  in  so  doing  Uien  and  thereby  to  maim  the  said 
C.  D. :  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  Lady  the  Queen,  her 
erown  and  dignity.  \^Second  coutU.']  And  the  jurors  afore- 
said npon  their  oath  aforesaid  do  further  present,  that  the  said 
A.  B.,  on  the  day  and  year  aforesaid,  with  a  certain  other 
[knife]  which  he  the  said  A.  B.  in  his  right  hand  then  had 
and  held,  feloniously  did  stab,  cut,  and  wound  the  said  C.  D., 
with  intent  in  so  doing  then  and  thereby  to  di^gure  the  said 
C.  D. :  against  the  form  of  the  statute  in  euch  case  made  and 
provided^  and  against  the  peace  of  onr  Lady  the  Queen,  her 
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crown  and  dignity.  [Third  count.']  And  the  jnron  aforesaid 
npon  their  oath  aforesaid  do  further  present,  that  the  said 
A.  B.,  on  the  day  and  year  aforesaid,  with  a  certain  other 
[knife]  which  he  the  said  A.  B.  in  his  right  hand  then  had 
and  held,  feloniously  did  stab,  cut,  and  wound  the  said  C.  D., 
with  intent  in  so  doing  then  and  thereby  to  disable  the  said 
C.  D. :  against  the  form  of  the  statute  in  such  case  made  and 
prorided,  and  against  the  peace  of  our  Lady  the  Queen,  her 
crown  and  dignity.  [Fourth  count.]  And  the  jurors  afore- 
said npon  their  oath  aforesaid  do  further  present,  that  the  said 
A.  B.,  on  the  day  and  year  aforesaid,  with  a  certain  other 
[knife]  which  he  the  said  A.  B.,  in  his  right  hand  then  had 
and  held,  feloniously  did  stab,  cut,  and  wound  the  said  C.  D., 
with  intent  in  so  doing  then  and  thereby  to  do  some  grievous 
bodily  harm  to  the  said  C.  D. :  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our 
Lady  the  Queen,  her  a'own  and  dignity.  [F\fth  count.]  And 
the  jurors  aforesaid  upon  their  oath  aforesaid  do  further  pre- 
sent, that  the  said  A.  B.,  on  the  day  and  year  aforesaid,  with 
a  certain  other  [knife]  which  he  the  said  A.  B.  in  his  right  hand 
then  had  and  held,  feloniously  did  stab,  cut,  and  wound  the 
said  C.  D.,  with  intent  in  so  doing  then  and  thereby  to  resist 
and  prevent  ["resist  or  prevent"]  the  lawful  apprahension 
[or  detainer]  of  him  the  said  A.  B.,  [or  of  one  E.  F.]  :  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dig- 
nity. [The  first  four  of  these  counts  are  those  usually 
joined,  in  practice ;  the  last  is  used  only  when  the  circum." 
stances  of  the  case  require  it.  In  practice  these  counts 
usually  are  joined  with,  and  follow  thecount  for  stabbing^ 
jr^.,  with  intent  to  murder,  ante,  p.  259. 

Felony,  transportation  for  life,  or  not  less  than  fifteen 
years, — or  imprisonment  for  not  more  than  three  years. 
1  Vict,  c  85,  s.  4.  As  to  costs,  see  ante,  p.  186 ;  costs  of 
apprehension^  ante,  p.  189.    As  to  verdict,  see  post,  p.  267* 


Evidence, 
To  maint^n  this  indictment,  the  prosecutor  must  proTe— 

1.  The  stabbing,  cutting,  or  wounding,  as  in  the  last  case, 
ante,  p.  260. 

2.  The  intent,  as  laid  in  the  indictment.  The  previous 
statute  npon  this  subject,  9  G.  4,  c.  31,  s.  12,  contained  a 
poviso,  that  if  at  the  trial  the  act  of  stabbing,  cutting,  wound- 
ing, shooting,  or  attempting  to  shoot,  laid  in  the  indictment 
were  oonunitted  under  such  circumstances,  that  if  death  had 
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until  the  fint  had  got  away,  he  could  not  be  ibnnd  guilty  ufKNi  a 
joint  charge  with  the  other  two ;  he  was  accordingly  acquitted 
and  the  other  two  found  guilty.  R,  v.  MePhane  et  al,. 
Car,  ^  M.  218.  See  ante,  p.  249,  as  to  the  principals  in  the 
second  degree  iu  murder,  which  is  equally  applicable  to  this 
ofienoe. 

8.  The  intent  to  murder,  as  ante,  p.  258. 

As  to  the  Terdict :  By  etat.  14  &  15  Vict  c.  19,  which  en- 
ables a  prosecutor  to  indict  as  for  a  misdemeanor  any  person 
who  shall  unlawfully  and  maliciously  cut,  stab,  or  wound  him, 
it  is  provided  by  secL  6,  that  "  If,  upon  the  trial  of  any  indict- 
ment for  any  felony,  except  murder  or  manslaughter,  where 
the  indictment  shall  allege  that  the  defendant  did  cut,  stab,  or 
wound  any  person,  the  jury  shall  be  satisfied  that  tlie  defen- 
dant is  guilty  of  the  cutting,  stabbing,  or  wounding  charged 
in  such  indictment,  but  are  not  satisfied  that  the  defendant  ia 
guilty  of  ttie  felony  charged  in  such  indictment, — then  and  in 
every  such  case  the  jury  may  acquit  the  defendant  of  such 
felony,  and  find  him  guilty  of  unlawfully  cutting,  stabbing,  or 
wounding ;  and  thereupon  such  defendant  shall  be  liable  to 
be  punished  in  the  same  manner  as  if  he  had  been  convicted 
upon  an  indictment  for  the  misdemeanor  of  cutting,  stabbing, 
or  wounding,''  [that  is  to  say,  by  imprisonment,  with  or 
without  hard  labour,  for  not  more  than  three  years.    Sect.  4.] 

As  to  costs,  see  ante,  p.  18G ;  and  costs  of  apprehension, 
geeantefp.  189. 

6.    Stabbing,  Cutting,  or  W&unding,  with  Intent  to  do 

grievous  bodily  Harm. 

Indictment. 

— —    }  The  Jurors  for  our  Lady  the  Queen,  upon  their  oath 

to  wit.  S  present,  that  A.  B.,  on  the day  of ,  in  the 

year  of  our  Lord ,  with  a  cei*tain  [knife]  which  he  the 

said  A.  B.  in  his  right  hand  then  had  and  held,  feloniously 
did  stab,  cut,  and  wound  [^'etab,  cut,  or  vxntnd  "]  one  C.  D., 
with  intent  in  so  doing  then  and  thereby  to  maim  the  said 
C.  D. :  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  Lady  the  Queen,  her 
crown  and  dignity.  \^Seeond  count.']  And  the  jurors  afore- 
said upon  their  oath  aforesaid  do  further  present,  that  the  said 
A.  B.,  on  the  day  and  year  aforesaid,  with  a  certain  other 
[knife]  which  he  the  said  A.  B.  in  his  right  hand  then  had 
and  held,  feloniously  did  stab,  cut,  and  wound  the  said  C.  D., 
with  intent  in  so  doing  then  and  thereby  to  di^gure  the  said 
C.  D. :  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  Lady  the  Queen,  her 
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crown  and  dignity.  [Tliird  count,']  And  the  jnron  aforesaid 
npon  their  oath  aforesaid  do  further  present,  that  the  said 
A.  B.,  on  the  day  and  year  aforesaid,  with  a  certain  other 
[knife]  which  he  the  said  A.  B.  in  his  right  hand  then  had 
and  held,  feloniously  did  stab,  cut,  and  wonnd  the  said  C.  D., 
with  intent  in  so  doing  then  and  thereby  to  disable  the  said 
C.  D. :  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  Lady  the  Queen,  her 
crown  and  dignity.  [Fourth  count."]  And  the  jurors  afore- 
said upon  their  oath  aforesaid  do  further  present,  that  the  said 
A.  B.,  on  the  day  and  year  aforesaid,  with  a  certain  other 
[kniie]  which  he  the  said  A.  B.,  in  his  right  hand  then  had 
and  held,  feloniously  did  stab,  cut,  and  wound  tlie  said  CD., 
with  intent  in  so  doing  then  and  thereby  to  do  some  grievous 
bodily  harm  to  the  said  C.  D. :  against  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  of  our 
Lady  the  Queen,  her  ci*own  and  dignity.  IFifth  count,]  And 
the  jurors  aforesaid  upon  their  oath  aforesaid  do  further  pre- 
sent, that  the  said  A.  B.,  on  the  day  and  year  aforesaid,  with 
a  certain  other  [knife]  which  he  the  said  A.  B.  in  his  right  hand 
then  had  and  held,  feloniously  did  stab,  cut,  and  wound  the 
said  C.  D.,  with  intent  in  so  doing  then  and  thereby  to  resist 
and  prevent  [^'resist  or  prevent**]  the  lawful  appi*ehension 
[or  detainer]  of  him  the  said  A.  B.,  [or  of  one  £.  F.]  :  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dig- 
nity. [The  first  four  of  these  counts  are  those  usually 
joined,  in  practice;  the  last  is  used  only  when  the  circum* 
stances  qf  the  case  require  it.  In  practice  these  counts 
usually  are  joined  with,  and  follow  the  count  for  stabbing ^ 
f^c.y  with  intent  to  murder,  ante,  p.  259. 

Felony,  transportation  for  life,  or  not  less  than  fifteen 
years, — or  imprisonment  for  not  more  than  three  years, 
1  Vict,  c  85,  s.  4.  As  to  costs,  see  ante,  p.  186 ;  costs  of 
apprehension,  ante,  p.  189.    As  to  verdict,  see  post,  p.  267. 


^Mdence, 
To  maintain  this  indictment,  the  prosecutor  must  prove— 

1 .  The  stabbing,  cutting,  or  wounding,  as  in  the  last  case, 
ante,  p.  260. 

2.  The  intent,  as  laid  in  the  indictment.  The  previous 
statute  upon  this  subject,  9  Q.  4,  c.  81,  s.  12,  contained  a 
nroviso,  that  if  at  the  trial  the  act  of  stabbing,  cutting,  wound- 
Ing,  shooting,  or  attempting  to  shoot,  laid  in  the  indictment 
were  oonunitted  under  such  circomstanceSi  that  if  death  had 
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«nitued  it  would  not  baTC  amounted  to  the  crime  of  moider,  the 
defendant  should  be  acquitted.  And  under  that  section, 
a  rafit  number  of  acquittals  took  place,  and  in  Tery  bad  eaaee, 
because  the  drcumstanoes  were  such,  that  if  death  had  ensned, 
the  offences  would  have  been  manslaughter  only.  That  pro- 
Yiso,  however,  has  been  omitted  in  the  present  statute  1  Vict, 
c.  85,  s.  4,  on  which  this  indictment  is  framed ;  and  therefore 
if  the  drcumatances  of  the  case  be  such,  that  if  death  had 
ensued  it  would  be  only  manslaughter,  still  it  is  within  this 
Act,  if  the  Jury  believe  that  the  offence  was  committed  with 
any  of  the  intents  mentioned  in  the  statute  and  charged  in  the 
indictment  Anon.  2  Moody,  40.  R.  ▼.  Griffiths,  8  Car.  ^ 
P.  246.  There  is  one  exception  to  this,  however :  where  the 
wound  is  inflicted  ^  to  resist  or  prevent  the  lavrful  apprehen- 
sion or  detainer  of  any  person,"  where,  as  the  statute  requires 
the  apprehension  or  detainer  to  be  lawful,  a  wound  given  in 
resisting  or  preventiuig  it,  if  death  had  ensued,  would  be  mur- 
der.    See  ante,  pp.  236,  287. 

The  intents  stated  in  the  statute  are, — to  maim, — ^to  dis- 
figure,— to  disable, — to  do  some  grievous  bodily  harm, — and 
to  resist  or  prevent  apprehension  or  detainer  of  any  person. 

Mayhem  is  such  an  injury  to  any  part  of  a  man's  body 
as  may  render  him  less  able,  in  fighting,  eitlier  to  defend 
himself  or  to  annoy  his  adversary.  1  Hawk,  e.  44,  «.  1.  And 
therefore  the  cutting  off,  disabling,  or  weakening,  a  man's  hand 
or  finger,  or  striking  out  his  eye  or  fore  tooth,  or  emasculating 
him,  are  said  to  be  mayhems.  Id.  «.  2.  But  the  cutting  off 
his  ear  or  nose  were  not  holden  to  be  mayhems  at  common 
law,  because  they  did  not  disable  or  weaken  a  man,  but  merely 
disfigured  him.     Id, 

Disfiguring  a  man,  within  the  meaning  of  the  statote,  must, 
it  should  seem,  be  the  doing  of  some  external  injury  to  his 
person,  which  may  detract  from  his  personal  appeai-ance,  such 
as  the  cutting  off  an  ear  or  nose,  as  above  mentioned. 

Disabling  means  the  doing  of  some  injury  to  the  person,  by 
which  a  permanent  disability  is  created.  Therefore  where  it 
appeared  that  the  prisoner,  upon  being  detected  by  a  watch- 
man in  the  act  of  committing  a  burglary,  struck  him  two 
rery  severe  blows  with  a  crowbar  and  cut  him,  and  then 
ran  away;  and  the  jury  found  that  he  cut  the  watchnuui 
with  intent  to  disable  him  until  he  could  effect  his  escape : 
but  as  the  indictment  charged  the  offence  to  have  been  com- 
mitted with  intent  to  muider,  to  maim,  and  to  disable  only, 
the  judges  held  that  the  conviction  could  not  be  supported; 
because  by  the  finding  of  the  jury,  the  prisoner  intended  to 
produce  a  temporary  disabili^  merely,  and  not  a  permanent 
one,  as  intended  by  the  statute.      B.  v.  Boyee,  By.  ^  M.  29. 

A  grievous  bodily  harm  is  a  generic  term  and  may  compre- 
hend severe  wounds  or  hurts  of  various  kinds ;  but  they  aie 
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not  required  to  be  such  as  are  likely  to  produce  permanent 
li^ury.  Where  a  man  cut  a  female  child's  private  parts, 
for  the  purpose  of  enlarging  them  for  a  time^  but  the  hymen 
was  not  injured,  the  Incision  was  not  deep,  and  the  wound 
was  not  eventually  dangerous  :  Gh'aham,  B. ,  left  it  to  the  jury 
to  say,  whether  this  was  not  a  grievous  bodily  injury  to  the 
child,  though  eventually  not  dangerous ;  and  as  to  the  intent, 
lie  said  that  although  it  probably  was  the  prisoner's  intention 
to  have  committed  a  rape,  yet  if,  to  effect  that,  he  did  the 
child  a  grievous  bodily  injury,  he  was  not  the  less  guilty  of 
the  latter  crime,  because  his  principal  object  was  another ; 
the  intention  of  the  prisoner  might  be  inferred  from  the  act : 
the  jury  found  the  prisoner  guilty,  and  the  judges  held  the 
conviction  to  be  right.  B,  v.  Cox,  R,  jr  i?y.  962.  Where  a 
man,  pai^eing  along  the  highway,  received  a  blow  from  one  of 
two  persons  which  severely  wounded  him,  and  he  was  imme- 
diately robbed  of  money  and  goods ;  uyton  the  prisoner  being 
indicted  as  one  of  the  two,  for  the  wounding,  Coleridge,  J., 
told  the  jury  that  if  they  believed  that  the  prisoner  inflicted 
the  wound  on  the  prosecutor,  with  an  intent  to  rob  him,  but 
had  at  the  same  time  an  intent  to  do  him  some  grievous  bodily 
harm  to  effectuate  his  intention  of  robbing,  then  in  law  the 
prisoner  ought  to  be  convicted  of  the  wounding ;  it  was  ob- 
jected that  there  was  no  evidence  that  the  prisoner  inflicted 
the  wound,  but  the  judge  said  that  if  the  prisoner  did  not  with 
his  own  hand  inflict  the  wound,  yet  he  might  still  be  convicted, 
if  the  jury  were  satisfied  that  the  prisoner  and  the  other  man 
were  jointly  engaged  in  a  common  purpose  of  robbin<<  the 
prosecutor,  and  that  the  wound  was  inflicted  by  the  other 
man.  B.  y.  Boioenj  Car.  ^  M,  149.  Where  the  prisoner 
was  indicted  for  cutting  a  man  named  Cambridge  on  the  wrist, 
with  intent  to  prevent  bis  apprehension,  and  with  intent  to  do 
Cambridge  some  grievous  bodily  harm  :  it  appeared  that  the 
prisoner  was  seized  by  Cambridge  and  one  Headley,  in  the 
night  time,  immediately  after  he  had  attempted  to  break  open 
Headley 's  stable,  for  the  purpose  of  stealing ;  he  was  taken 
into  the  house,  and  whilst  sitting  there  beside  Headley,  he  got 
up  quietly,  took  a  knife  from  the  table,  then  returned  to  his 
seat,  and  saying  to  Headley,  "  I'll  be  revenged  on  you,  let  the 
consequence  be  what  it  will,"  he  endeavoured  to  strike  him 
with  the  knife;  Headley  then  struggled  to  get  the  knife  from 
him,  and  the  prisoner  made  two  attempts  to  stab  him  with  it, 
bat  without  success ;  the  prisoner  then  rushed  forwai-d,  and 
cut  Cambridge  with  the  knife  on  the  wri«t,  Headley  still  en- 
deavouring to  get  the  knife  from  him,  in  which  he  at  length 
succeeded ;  the  prisoner  said  he  was  very  sony  he  cut  the 
wrong  man,  he  intended  to  have  cut  Heaidley,  and  he  would 
be  revenged  on  him  some  time  or  other :  the  wound  wan  not 
dangerooa,  and  was  healed  in  about  a  week :— it  was  admitted 
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that  the  eTidence  did  not  support  the  coiuit,  which  charged  the 
offence  to  have  been  oommitted  with  intent  to  prevent  the 
prisoner's  apprehension;  and  the  question  remaining  was, 
whether  it  was  done  with  intent  to  do  grie?ous  bodily  harm 
to  Cambridge : — ^it  was  ol^ected  that  as  the  wound  was  not  on 
a  vital  party  the  prisoner  could  not  be  said  to  have  intended 
grievous  bodily  hardi ;  but  the  judge  overruled  this  olnectioa 
at  the  trial,  holding  that  it  was  for  the  jury  to  say  win  vrfast 
intent  the  stroke  or  thrust  was  made  by  which  the  cut  was 
given ;  and  the  judges  afterwards  held  that  if  thers  be  an 
intent  to  do  grievous  bodily  harm,  it  is  immaterial  whether 
grievous  bodily  harm  have  been  ac^oally  done  or  not.  JR.  v. 
Hunt,  By.  ^  M.  03. 

Where  the  intent  laid  is,  to  resist  or  prevent  the  lawful  ap- 
prehension or  detainer  of  any  person,  it  must  appear  that  the 
apprehension  or  detainer  was  lawful.  In  what  caies  an  of*- 
fender  may  lawfully  be  apprehended  without  warrant,  see  ante, 
p.  81,  &c. ;  in  what  cases  with  warrant,  ante,  p.  33 ;  and  eee 
ante,  p.  236,  kc  In  Hunt's  case,  supra,  it  was  oljected  that 
as  the  original  offimce  (an  attempt  to  break  into  a  stable,  to 
steal)  was  merely  an  attempt  to  commit  a  felony,  which  is  bot 
a  misdemeanor,  the  prisoner  was  not  lawfully  in  custody,  not 
being  in  custody  under  a  warrant :  but  the  judges  held  that 
tiie  prisoner,  being  detected  in  the  night  time  attempting  to 
oonmiit  a  felony,  might  be  lawfully  detained  without  war- 
rant, until  he  could  be  carried  before  a  magistrate.  JS.  v. 
Hunt,  By,  jr  M*  03.  The  evidence  in  Boyce's  case,  ante, 
p.  264,  would  have  supported  a  count  of  this  kind ;  but  there 
was  no  such  count  in  the  indictment.  Where  upon  an  indict- 
ment for  cutting,  with  intent  to  prevent  the  prisoner's  appre- 
hension, one  of  the  objections  was,  that  the  prosecutor,  when 
he  attempted  to  apprd^end  the  prisoner,  did  not  inform  him 
for  what  ofience  he  was  about  to  arrest  him  :  but  the  judges 
held  that  as  he  was  seen  in  the  commission  of  the  ofience,  ud 
taken  on  fresh  pursuit,  this  was  unnecessary.  B,  v.  Howartk, 
By,  ^  M.  207.  S,  P.  B.  v.  Fraser,  By.  {p  M.  410.  B.  v. 
Bobinean,  2  Stark.  JBv.  603  n.  See  ante,  p.  246.  But 
where  the  prisoner  vros  indicted  for  cutting  one  Walby,  to 
prevent  his,  the  prisoner's,  apprehension,  and  it  appeared  that 
a  stranger  had  complained  to  a  constable  of  the  prisoner's 
having  ill-used  him  (and  it  did  not  appear  what  the  ill-usage 
was),  the  constable  called  upon  Walby  to  assist  him,  and  they 
both  took  the  prisoner  into  custody ;  as  they  were  taking  hhn 
to  a  magistrate,  the  prisoner  struck  Walby  in  the  presence  of 
the  constable,  and  some  time  afterwards  ran  away;  Walby 
pursued  him,  and  in  attempting  to  take  him,  the  prisoner 
gave  him  a  cut  with  a  knifb  in  the  ftoe :  the  judges  held  tiiat 
the  original  arrest  was  illegal,  and  that  the  recaption  would 
have  been  illegal  also,  and  that  the  case  consequently  was  not 
within  the  statute.    B.  v.  Curvan,  By.  ^  M.  132.    And  see 
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MLv.  Tkomjmn^  Bp.^ M.BO.  By  the liinner statete (0 0. 4, 
e.  Sly  i»  12y)  the  cutting,  kc,  must  baye  bam  to  netet  or  pre- 
sent the  appieheneioo  or  detiilner  of  the  party  ao  offimding  or 
of  any  of  his  acoomplices,  for  an  offence  for  which  he  might 
hy  Uiw he  apprehended  or  detained;  bat  1^  tfaia  Act,  1  Vict, 
c  65,  a»  4,  it  is,  to  redet  or  preyent  the  apptahension  or  de- 
tainer of  "  any  pereon." 

As  to  the  proof  of  the  intent,  it  may  be  proyed  by  the  ad- 
miisiona  or  acts  of  the  defendant  See  ante,  pp.  119, 190. 
It  may  be  laid  down  aa  a  safe  rule,  that  the  priaoner  may  In 
all  caaea  be  charged  with  having  intended  that  which  he  haa 
actually  elboted;  aa  if  by  catting  the  proaecutor  he  haa 
maimed  him,  he  may  be  charged  with  having  cut  him  with 
intent  to  maim  him.  Or  if  the  priaoner'a  intent  be  proved 
aUmndk  from  hia  acta  or  worda,  he  may  be  convicted,  although 
he  did  not  eflfectall  he  intended.  See  R.  v.  Hunt,  ante,  p.  8&. 

Care  moat  be  taken  that  there  ia  no  material  variuioe  be- 
tween the  intent  laid  and  that  proved.  Where  the  priaonera 
were  charged  with  cutting  the  proaecutor,  with  the  several 
intenta  to  murder,  to  disable,  and  to  do  him  some  grievous 
bodily  harm,  and  the  jury  found  that  it  was  done  with  intent 
to  prevent  their  apprehension,  and  for  no  other  purpose :  the 
judjgea  held  that  aa  the  intents  stated  were  actually  negatived 
by  the  jury,  the  defendants  could  not  be  convicted.  JR.  v. 
D^ffln  et  aL,  M.  ^  By.  866.  And  eee  B.  v.  Boyce,  ante, 
p.  364.  But  whei-e  upon  an  indictment  for  shooting  a  man 
with  intent  to  do  him  some  grievous  bodily  harm,  the  jury 
found  that  the  prisoner's  motive  waa  to  prevent  hia  lawful  ap- 
prahenaion,  but  that  in  order  to  e^ct  that  purpose,  he  had  also 
tiia  intention  of  doing  the  prosecutor  some  grievous  bodily 
harm :  it  waa  objected  that  aa  the  principal  intent  waa  to  pre- 
vent apprehenaion,  that  should  have  been  charged  aa  the  intent 
in  the  indictment:  but  the  judges  held  the  conviction  right ;  for 
if  both  intents  existed,  it  was  immaterial  which  was  the  prin- 
dpal,  which  the  subordinate  one.  B,  v.  Oillon,  By,  j*  JIf.  85. 
And  eee  B.  v.  BotoenyOnte,  p.  965. 

.  But  if  none  of  the  intents  be  proved,  the  jury,  by  stat.  14  & 
15  Viet  c  19,  s.  5,  may  acquit  the  defendant  of  the  felony, 
and  find  him  guilty  of  a  misdemeanor,  in  cutting,  stabbing,  or 
wounding  the  proaecutor ;  and  he  may  thereupon  be  sentenced 
to  impriaonment,  with  or  without  hard  lalxrar,  for  not  more 
Ifaaa  three  yean.    Id,  »,  4.     Vide  ix^a, 

7.  Mitdemeanor  in  Stabbing,  CtUting,  or  Wounding. 

Indictment, 

^— »     >     The  juron  for  our  Lady  the  Queen,  upon  their 

to  wit.    y  oath  prsaant,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord  — -,  unlawfully  and  maliciously  did 

nS 
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cut,  Btob,  and  wound  ["  cut,  wtdbf  or  vxmnd "]  one  C.  D. : 
against  the  foim  of  the  statute  in  such  ease  made  and  pro- 
vided, and  against  the  peace  of  our  Lady  the  Queen,  her 
crown  and  dignity. 

Misdemeanor,  trnprieonment,  with  or  wUhout  hard  labour^ 
for  not  more  than  three  years,  14  A 16  Vict.  c.  19,  s.  4.  Coete 
to  be  allowed,  as  in  eaeee  of  felony.    Id.  a.  14. 


Evidence, 

To  maintain  this  indictment,  the  prosecutor  most  prove — 

1.  The  cutting,  stabbing,  or  wounding,  as  ante,  p.  200. 

3.  That  it  was  done  maliciously;  see  an^e,  pp.  ISO,  121.  If 
in  proving  this,  the  prosecutor  happen  to  prove  a  felony^ 
\iithin  either  of  the  cases  No.  5  or  6,  ante,  pp.  258,  262,  the 
defendant  shall  not  on  that  account  be  acquitted ;  but  the 
court,  in  its  discretion,  may  discharge  the  jury,  and  direct  the 
prisoner  to  be  Indicted  for  the  felony.  14  ^  Id  Vict.  c.  100, «.  12. 

8.   Inflicting  grietwus  bodily  Harm, 

Indictment. 

)     The  Jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.    >  oath  present,  that  A.  B.,  on  the day  of ,  in 

the  year  of  our  Lord ,  unlawfully  and  maliciously  did 

[assault  one  C.  D.,  and  did  then  unlawfully  and  maliciously, 
**  jpc.,  stating  particularly  the  acts  done,**'\  and  thereby  then 
did  unlawfully  and  maliciously  inflict  upon  the  said  C.  D. 
grievous  bodily  harm :  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  Lady 
the  Queen,  her  crown  and  dignity.  [  The  facts  I  think  must 
be  set  out ;  for  although  it  is  nifficient  to  state  an  intent  to 
do  grievous  bodily  harm,  generally,  yet  when  a  statute,  as  in 
this  case,  makes  it  an  offence  to  ir\flict  grievous  bodily  harm, 
I  think  it  necessary  to  set  out  the  acts,  specially,  by  which 
the  bodUy  harm  was  inflicted. 

Misdemeanor,  imprisonment,  with  or  without  hard  labour, 
for  not  more  than  three  years.  14  &  16  Vict  c.  10,  a.  4.  Costs 
to  be  aUowed,  as  in  eases  of  felony.    Id.  s.  14. 


JBuidence. 
To  maintain  this  indictment  the  prosecutor  must  prove-^ 
1 .  The  acts  done  by  the  deftndant,  with  or  without  weapon ; 
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14  Sc  16  Ylet.  e.  19|  b.  4 ;  and  that  they  had  the  eflbct  of  pro- 
dndng  grie^ona  bodily  harm,  as  mentioned,  antef  pp.  364, 366. 

2.  That  they  were  done  maliciously ;  which  most  be  proved 
aa  directed,  aritej  pp.  12(>,  121.  If  in  proying  this,  the  prose- 
cutor happen  to  prove  a  felony,  the  defendant  shall  not  on  that 
acooont  be  acquitted ;  but  the  court,  in  its  discrotion,  may 
order  the  jury  to  be  discharged,  and  direct  the  prisoner  to  be 
indicted  for  the  felony.     14  ^  16  Viet,  e,  100,  «.  12. 


9.   Domg  bodily  Ir^wy,  dangerous  to  L\fe. 

Indictment. 

>     The  jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.    5  oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  feloniously  did  [assault  one  C.  D., 

a  child  of  tender  age,  to  wit  of  the  age  of years,  and  did 

then  feloniously  strike  and  kick  the  said  C.  D.,  and  feloniously 
did  then  knock  the  head  of  the  said  C.  D.  against  a  certain 
beam,  and  feloniously  did  then  with  great  force  and  violence 
cast  and  throw  the  said  C.  D.  upon  a  certain  brick  floor],  and 
did  thereby  then  cause  unto  the  said  C.  D.  greeX  bodily  ii^ury, 
dangerous  to  the  life  of  the  eaid  C.  D.,  to  wit  [a  concussion  of 
the  brain],  with  intent  in  so  doing  then  and  thereby  feloniously, 
wilfully,  and  of  his  malice  aforethought  to  kill  and  murder 
the  said  C.  D.  [**to  commit  murder*^',  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  Lady  the  Queen,  her  crown  and  dignity.  [It  has 
been  holden  not  to  be  neceseary  to  etctte  the  nature  of  the 
injury  dangerous  to  lifCf  as  in  the  above  form ;  R.  v.  Cruse 
et  uz.,  2  Moody,  63,  8  Car.  &  P.  641 ;  btU  it  i$  better  to  do  so, 
where  it  can  be  stated  with  certainty ,  and  proved  as  stated. 
Felony f  death.  I  Vict.  c.  86,  s.  2.  Accessories  brfore 
the  fact  are  punishable  in  the  same  manner ;  accessories 
after  the f act ,  by  imprisonment  [with  or  without  hard  labour, 
Id.  s.  8,]  for  not  more  than  two  years.    Id.  s.  7. 


Evidence, 

To  maintain  this  indictment,  the  prosecutor  must  prove — 

1.  The  acts  done  by  the  defendant,  as  stated  in  the  indict- 
ment, and  that  the  injury  occasioned  by  them  was  such  as  to 
be  dangerous  to  life.  The  words  of  the  statute  are, — who- 
soever shall,  ''by  any  means  whatsoever,  cause  to  any  person 
any  bodily  injury  dangerous  to  life,"  with  intent  to  commit 
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nmrder,  shall  be  gvUty  of  ftkmy,  and  raflhr  death.  So  that 
the  acti  which  eamd  the  tnjnry  arast,  I  coiieetve,beaet  forth, 
and  proyed  as  laid.  And  where  a  man  and  his  wife  were  in- 
dicted for  assaulting  a  chiM,  and  eaasing  to  it  a  certain  hodilj 
injury  dangeroos  to  life,  by  striking  and  kicking  it,  knocking 
its  b«ul  against  a  beam  in  the  ceiling,  and  then  throwing  it 
down  npon  a  brick  floor,  so  as  to  canse  a  concossion  of  the 
brain— done  with  an  intent  to  mnrder :  it  was  holden  to  be 
an  offence  within  stat.  1  Vict.  c.  86,  s.  2,  above  mentioned. 
jR.  T.  Cruse  et  ux,,  8  Car.  ^  P,  b^\,  S  Moody,  53.  Bat 
if  all  the  facts  stated  in  the  indictment  be  not  proved,  yet  if 
sufficient  be  proved  to  amomit  to  an  offonoe  within  the 
statute,  failing  to  prove  the  residae  shall  not  hurt.  See  ante, 
p.  119. 

9.  The  intent  to  mnrder  as  directed,  anfe,  p.  258.  It  is 
not  sufficient  to  prove  merely  tliat  if  death  had  ensned,  the 
offence  wonld  have  been  murder ;  but  admissimis  or  acts  of 
the  defendant)  from  which  an  intent  to  murder  may  reason- 
ably be  inferred  by  the  Jury,  must  be  proved.  Per  Patteean, 
J,,  tn  A.  V  Cruse  et  ux.,  sti^tra. 


10.  Shooting  at  a  Person  Ufith  Intent  to  Murder, 

Zndictinent* 

—     )     The  jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.    S  Mth  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  a  certain  (pistol]  tbsn  loaded 

and  charged  with  gunpowder  and  [one  leaden  ballet],  which 
pistol  he  the  said  A.  B.  in  his  right  hand  then  had  and  held, 
did  then  feloniously  shoot  and  dischai^  at  and  against  one 
C.  D.,  with  intent  in  so  doing  then  and  thereby  feloniously, 
wilftilly,  and  of  his  malice  aforethought  to  kill  and  murder 
the  said  C.  D.  [**  to  commit  the  crime  of  mmrder'*] :  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dig- 
nity. [If  there  be  any  doubt  of  his  intention  to  kiU  the 
particular  person  mentioned  in  the  indictment, — if  he  fired 
at  that  person,  mistaking  him  for  another, — then,  instead  of 
the  words,  **  to  kill  and  murder  the  sttid  C.  D"  in  the  above 
form,  eay,  **to  commit  the  crime  of  murder/*  See  R.  v. 
Holt,  7  Car.  &  P.  518.  Counts  may  be,  and  usually  are, 
added,  for  shooting  with  intent  to  maim,  disfigure,  disable, 
or  to  do  some  grievous  bodily  harm,  as  m  the  f&rm  No.  12, 
post,  p.  274. 

Felony,  trasportation  for  life,  or  for  mrt  less  than  fifteen 
years  ;^or  imprisonment   [with  or  without  hard  labour, 
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Id.  i»8]y^  not  mare  than  thnepear».  1  Viet  c  85,8.  8.  AC'^ 
eeeeeriee  brfere  the  fact  are  jnmiehable  in  the  eame  manner ; 
meeeeeeriee  after  the  fiut,  ly  imprieenment  [wUk  or  without 
hard  labour^  Id.  8.  8j  for  not  more  than  two  yeare»  Id.  b.  7. 
Ae  to  eoetOy  me  ante,  p.  186 ;  eoete  i/  appreheneion^  ante, 
p.  189. 

JEvidenee, 

To  maintain  this  indictment,  the  proeeentor  must  prove^ 

1.  Hat  the  defendant  fired  the  pietol,  or  gun,  aa  stated  in 
tiie  indictment.  Where  it  appeared  that  the  shot  had  been 
filed  from  the  hanel  of  a  perooasion  gnn,  which  had  been 
separated  from  the  stock  and  lock,  bnt  which  the  prisoner 
fired  by  hitting  the  percussion  cap  which  was  on  the  nipple 
of  the  barrel  with  something  which  he  took  from  his  pocket : 
Patteson,  J.,  held  this  to  be  a  case  within  the  statute; 
and  afienmrds,  upon  consulting  with  other  Judges  upon  the 
subjeety  reftised  to  reeenre  the  point  for  the  opinion  of  the 
judges.    B,  ▼.  Coatee,  6  Car.  ^  P.  SM. 

2.  That  he  fired  at  the  prosecutor,  as  stated  in  the  indict- 
ment. Where  the  prisoner  fired  into  a  room  in  which  he 
imagined  the  prosecutor  was  at  the  time,  bnt  in  ftct  he  was 
not  there,  nor  within  reach  of  the  shot,  it  was  holden  that  he 
eoold  not  be  convicted,  however  evident  his  intention  might 
be.  B,  V.  LoveU,  2  Mo.  ^  JR.  39.  So  where  a  man  at  night 
fired  towards  that  part  of  a  fence  over  which  he  imagined  the 
prosecutor  was  pawing,  when  in  &ct  the  prosecutor  passed 
over  another  pert  of  the  fence  at  more  than  five  yards  distant 
from  it :  it  was  holden,  on  the  old  statato  on  this  subject  (9 
G.  1,  c.  83,)  not  to  be  a  shooting  at  the  prosecutor.  JBmpeon'e 
eaee,  1  Leach,  247.  But  if  a  man  fire  at  A.,  and  shoot  B.,  he 
may  be  indicted  for  shooting  and  discharging  the  pistol  or  gun 
agidnst  B.,  for  in  fiict  he  did  so.  22.  v.  Jarvie,  2  Mo.  ^  JR.  40. 
However,  this  third  section  of  stat.  1  Vict.  c.  85,  must  be  con- 
sidered to  have  reference  more  particularly  to  shooting  without 
wounding ;  for  shooting  and  wounding  with  intent  to  mur- 
der, is  punishable  with  death,  by  the  second  section.  See 
ante,  p.  259. 

8.  That  at  the  time  it  was  fired,  it  was  loaded  with  gunpow- 
der and  a  bullet,  or  other  destructive  matter,  as  laid  in  the 
indictment.  Where  the  indictment  alleged  that  the  pistol 
was  loaded  with  gunpowder  and  a  leaden  bullet,  and  it  ap- 
peared in  evidence  that  no  bullet  was  found,  either  in  the 
wound  or  elsewhere,  and  the  wound  was  such  as  might  have 
been  inflicted  with  either  the  wadding  or  a  bullet :  Bolland,  B., 
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Bfter  ooDBultiog  Park  and  J.  Parke,  JJ.,  beM  that  the  eri« 
dence  did  not  maintain  the  indictment,  27.  t.  Hugke*  et  al^, 
6  Car,  ^  P.  126.  But  although  the  ball  be  not  found,  yet 
the  jury  may  judge  from  circumstances  detailed  at  the  trial, 
whether  the  pistol  -was  so  loaded  or  not,  and  find  accordingly. 
At  the  trial  of  Oxford,  for  shooting  at  the  Queen,  with  a  pistol 
loaded  with  gunpowder  and  a  buUet,  it  was  proved  that  the  pri. 
soner  had  fired  two  pistols  at  Her  Majesty,  but  the  bullets  were 
never  found ;  however  it  was  proved  by  two  witnesses  that  when 
he  fired  the  pistols,  they  were  near  him,  and  something  whizzed 
past  them ;  it  was  proved  by  others  that  he  had  previously 
purchased  balls  and  percussion  caps,  and  balls  and  a  bullet 
were  found  in  his  box ;  and  he  had  said  to  one  person,  *<  if  your 
head  had  come  in  contact  with  the  ball,  you  would  have  found 
there  was  a  ball  in  the  pistol :"  Lord  Denman,  C.  J.,  after 
detailing  the  evidence,  told  the  jury  that  it  was  not  a  matter  of 
law,  but  a  matter  of  fact  for  them  to  judge  of  from  the  circum- 
stances, and  to  satisfy  themselves  that  the  pistol  was  loaded ; — 
(by  a  juryman)  "  with  a  bullet  ?  **  (Ld.  Denman)  "  or  a  ball ;" 
(Alderson,  B.)  "not  with  powder  and  wadding  only."  So, 
where  the  prisoner,  in  endeavouring  to  efiect  hk  escape,  said 
to  the  prosecutor,  **  let  me  pas.«,  or  I  will  blow  your  brains  out," 
and  immediately  fired,  and  wounded  the  prosecutor  in  his 
neck  and  chin  ;  the  prosecutor  in  his  evidence,  said  he  thought 
that  the  wound  must  have  been  given  by  a  ball,  fit>m  the 
ttensation  he  felt  at  the  time,  and  because  it  took  him  in  one 
]>lace ;  and  another  witness  said  that  the  report  was  rery 
strong  for  so  small  a  pistol :  it  was  objected  that  there  was  not 
sufiVeient  evidence  that  the  pistol  was  loaded  with  a  leaden 
Imliet ;  but  the  court  said  that  there  was  evidence  to  go  to  the 
jury,  and  they  accordingly  left  it  to  the  jury,  who  found  the 
prisoner  guilty.     Weaton*^  oa$e,  1  Leach,  247. 

4.  The  intent  to  murder,  as  ante,  p.  258 ;  and  eee  R,  v. 
Harris,  I  East,  P.  C  xviii. 

11.  Attempting  to  shoot  at  a  Person,  with  Intent  to  Murder. 

Indictment. 

—      )     The  jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.    \  oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  having  in  both  his  hands  a  cer- 
tain [gun]  then  loaded  and  charg^  with  gpinpowder  and  [one 
leaden  bullet],  did  then,  by  drawing  the  trigger  [*'  by  drawing 
a  trigger  or  in  any  other  manner**']  of  the  said  gun,  felo- 
niously attempt  to  discbarge  the  said  gun,  so  loaded  and 
charged  as  aforesaid,  at  one  C.  D.,with  intent  in  so  doing  then 
and  thereby  feloniously,  wilfully,  and  of  his  malice  aforethought 
to  kill  and  murder  the  said  C.  £).,  [*'  to  commit  the  crime  of 
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mmrdtr"^ :  against  the  form  of  the  atatote  in  each  eaae  made 
and  pfovided,  and  against  the  peace  of  our  Lady  the  Queen, 
her  crown  and  dignity.  [If  there  be  a  doubt  whether  the 
diffendant  did  not  mietahe  the  pereen  at  whom  he  attempted 
to  tihootj  for  another,  agamet  whom  he  had  malice^  then 
inetead  of  the  worde  "to  kill  and  murder  the  said.  G.  D.," 
tn  the  abooe  form  eay,  **  to  commit  the  crime  of  murder." 
See  R.  9.  Holt,  7  Car.  k,  P.  618.  Counte  may  be,  and 
ueually  are,  added,  for  attempting  to  ehoot,  with  intent  to 
maim,  disfigure,  disable,  or  do  some  grieooue  bodily  harm, 
ae  in  the  form,  No.  12,  post,  p.  274. 

Fetony,  traneportationfor  life,  or  for  not  lees  than  fifteen 
years, — or  imprisonment  [with  or  without  hard  labour, 
teet.  8]  for  not  more  than  three  years,  1  Viet  e.  85,  s.  3. 
Accessories  brfore  the  fact  are  punishable  in  the  same 
manner;  aeeessoriss  after  the  fact,  by  imprisonment  [with 
or  without  hard  labour.  Id.  s.  8]  for  not  more  than  two 
years.  Id.  s.  7.  As  to  costs,  see  ante,  p.  186;  costs  of 
apprehension,  ante,  p.  189. 

Svidence. 

To  maintain  this  indictment,  the  prosecutor  must  prove — 

1.  That  the  prisoner  presented  a  gun  at  him,  and  attempted 
to  discharge  it  at  him,  by  drawing  the  trigger  or  otherwise,  as 
stated  in  the  indictment;  that  the  gun  at  the  time  was  In  a 
state  to  be  fired,  and  that  it  was  loadwl  in  such  a  manner,  that 
if  it  had  been  fired,  it  was  calculated  to  produce  death.  If  the 
gun  or  pistol  have  the  toachhole  plugged,  so  that  it  cannot  be 
discharged,  B.  v.  Harris,  6  Car,  ^  P.  169,  or  if  it  be  not 
primed,  jR.  v.  Carr,  M.  ^  By.  377  ;  and  see  B,  v.  Baker, 
1  Car.  ^  K.  264,  or  if  the  priming  be  so  wet  or  damp  that  it 
cannot  take  fire,  B.  v.  James,  1  Car.  8f  K.  630,  or  if  the  gun 
or  pistol  have  a  flint  lock,  but  no  flint,  B,  v.  Lewis,  9  Car. 
^  P.  623;  in  these  and  the  like  cases,  the  gun  and  pistol  are  not 
deemed  loaded  anus,  within  the  meaning  of  the  statute ;  and 
although  the  prisoner  may  have  imagined  them  to  be  in  a  fit 
state  for  shooting,  and  sufllciently  loaded,  and  although  he 
level  them  at  the  prosecutor,  and  by  drawing  the  trigger  or 
otherwise  attempt  to  discharge  them,  he  cannot  be  convicted. 
tSo,  if  they  be  not  loaded  in  such  a  manner  as  to  kill,  if  dis- 
charged,— as  mentioned  in  the  last  case,  ante,  p.  271,  the 
prisoner  cannot  be  convicted.  So,  the  pistol  or  gun  must  be 
levelled  at  or  pointed  towards  the  pivsecntor,  and  the  prisoner 
must  have  made  an  attempt,  by  drawing  the  trigger  or  other- 
wise, to  discharge  it,  in  order  to  convict  him.  Where  the 
prisoner  demanded  some  title  deeds  from  the  prosecutor,  and 
being  refused,  said, "  then  you  are  a  dead  man,"  and  imme- 

n  3 
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dlat«ly  vnfoldfld  •  gntt  coat  whidi  he  had  mt  hii  •im,  and 
took  from  it  a  blnnderlNis ;  bat  beliM«  he  coaM  point  it  at  the 
proeectttOTy  a  penon  itanding  near  aeised  him  by  the  two  armay 
and  he  was  aeeiired  :  It  was  holden  that  be  oooM  not  be  eon- 
▼ided.  JR.T.  ZewWyO  Cor.  ^  P.  5S3.  80,  where  it  appeared 
that  the  prisoner  todc  a  small  pistol  from  his  pocket,  and  saying 
to  the  prosecutor,  '*  111  settle  yon,"  cocked  it  and  pointed  the 
mniale  towards  the  prosecutor ;  but  at  that  moBMnt,  a  person 
present  msbed  towards  the  prisoner,  and  eanght  hold  of  the 
barrel  and  cock  of  the  pistol,  and  had  his  hand  so  placed  that 
the  trigger  could  not  go  back ;  the  prisoner,  however,  had  his 
finger  on  the  trigger  and  palled  at  It,  but  for  the  leasoit  Just 
mentioned  it  did  not  explode :  Parke,  J.,  held  that  it  was  not 
a  case  within  the  statute ;  the  words  in  the  statute  are,  niio* 
soerer  '*  shall  by  drawing  a  trigger  or  in  any  other  manner 
attempt  to  dischaige  any  kind  of  loaded  arms  at  any  person;" 
here  the  trigger  was  not  drawn,  the  prisoner  being  prefeuted 
from  drawing  it ;  and  the  words,  "  or  in  any  other  manner," 
mean  some  manner  analagous  to  drawing  a  trigger,  as  in  the 
case  of  a  percusaion  lock,  striking  the  cap  with  a  hammer,  or, 
in  the  case  of  a  matchlock,  patting  a  brimstone  match  to  the 
touchhole,  or  the  like.    R.  t.  St.  Q90Tg€^  0  Car.  ^  P.  483. 

8.  The  intent  to  murder,  as  on^s,  p.  868. 


19.  ShooHnif  9T  Attempting  to  Shoot,  with  Intont  to  do 

griooouo  bodily  Harm, 

Zndtctanitit. 

— —     ^     The  jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.    5  oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  a  certain  [gun]  then  loaded  and 

charged  with  gunpowder  and  [one  leaden  ballet],  which  gun 
he  the  said  A.  B.,  in  both  his  hands  then  had  and  hdd,  did 
then  folonwusly  shoot  and  discharge  at  and  against  one  C.  D., 
with  intent  in  so  dohig  then  and  thereby  to  $mdm  the  said 
C.  D. :  against  the  form  of  the  statute  in  such  esse  made  and 
prOTlded,  and  against  the  peace  of  our  Lady  the  Queen,  her 
crown  and  dignity.  [Second  cottnt,}  And  the  Jurors  aforesaid 
upon  tlieir  oath  aforesaid  do  further  present,  that  the  said 
A.  B.,  on  the  day  and  year  aforesaid,  a  certain  other  gun,  then 
loaded  and  charged  with  gunpowder,  and  one  leaden  boUet. 
whieh  gun  be  the  said  A.  B.,  in  both  his  hands  then  had  and 
lield,  did  then  feloniously  shoot  and  discharge  at  and  against 
the  said  C.  D.,  with  intent  in  so  doing  then  and  thereby  to 
di^fure  the  said  C.  D. :  against  the  form  of  the  statute  in  such 
ease  made  and  proTided,  and  against  the  peace  of  our  Lady 
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the  QoMn,  her  erown  and  dignity.    IThkrd  eaunt,']   And  the 
Jmon  aforeBtid  upon  their  oath  aJmaaid  do  further  prwent, 
that  the  laid  A.  B.,  on  the  day  and  year  aforesaid,  a  certain 
other  gun,  then  loaded  and  charged  with  gunpowder  and  one 
leaden  hallet,  which  gun  he  the  said  A.  B.,  in  both  his  hands 
then  had  and  held,  did  then  feloniously  shoot  and  discharge 
at  and  against  the  said  C.  D.,  with  intent  in  so  doing  then  and 
thereby  to  dUtMe  the  said  C.  D. :  against  the  form  of  the 
BtatQte  in  sach  case  made  and  provided,  and  against  the  peace 
of  oar  Lady  the  Queen,  her  crown  and  dignity.    [Fourth 
oeKfU.]   And  the  Jurors  aforesaid  upon  their  oath  aforesaid  do 
farther  present,  thet  the  said  A.  B.,  on  the  day  and  year 
aforesaid,  a  certain  other  gun,  then  loaded  and  charged  with 
gunpowder  and  one  leaden  bullet,  which  g^un  he  the  said  A.  B., 
in  both  his  hands  then  had  and  held,  did  then  feloniously 
aihoot  and  discharge  at  and  against  the  said  C.  D.,  with  in- 
tent in  BO  doingtiien  and  thereby  to  do  9ome  grieoaus  bodUy 
harm  to  the  said  G.  D. :  against  the  form  of  the  statute  in 
aneh  case  made  and  prorided  and  against  the  peace  of  our 
Lady  the  Queen,  her  crown  and  dignity.    [P{fth  count.']  And 
the  jurors  aibreiiaid  upon  their  oath  aforesaid  do  fhrther  pre* 
senty  that  the  said  A.  B.,  on  the  day  and  year  aforesaid,  a 
certain  other  gun,  then  loaded  and  charged  with  gunpowder 
and  one  leaden  bullet,  which  gun  he  the  said  A.  B.,  in  both  his 
hands  then  had  and  held,  dkl  then  felonionsiy  shoot  and  dis- 
charge at  and  against  the  said  G.  D.,  with  intent  in  so  doinff 
then  and  therel^  to  resist  and  prevent  {**  retUt  or  prevent"} 
the  lawfhl  apprehension  [or  detainer]  cf  him  the  said  A.  B, 
[or  of  one  B.  F.] :  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity.     [An  indietment  for  an 
attempt  to  thoot,  may  readily  he  framed  frofm  the  above  form, 
andflrom  the  form,  ante,  p.  87S. 

FOany,  traneporttUionfor  liib,  or  for  not  leee  than  fifteen 
yearef — er  imprieenmmt  [with  or  without  hard  labour, 
sect.  8]  for  not  more  than  three  yeare,  1  Vict.  c.  85,  s.  4. 
Aeeeeeoriei  brfore  the  fact  are  puniehable  in  the  eame  man" 
ner ;  aeceeeoriee  after  the  fact,  by  imprieonment  [with  or 
without  hard  labour,  Id.  s.  8] /or  not  mare  than  two  yeare. 
Id.  s.  7.  Ae  to  eoete,  eee  ante,  p.  186 ;  coets  qf  appreheneion 
ante,  p.  180. 

Evidence. 

To  i»ftfa<»<n  this  indictment,  the  prosecutor  must  prove— 

1.  Tht  shooting,  aa  ante,  p.  271 ;  that  is  to  say,  that  the 
prisoner  fired,  eee  ante,  p.  271,  that  he  fired  at  the  prosecutor, 
eee  ante,  p.  271,  and  that  the  gun  was  at  the  time  loaded  in 
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siteh  a  manner  as  waa  calealated  to  effbct  tha  injuy  iBtended. 
See  antBy  p.  271.  We  have  seen  that  where  the  intent  ia  to 
murder,  a  loading  with  gunpowder  and  wadding  merelj  will  not 
be  sufficient ;  but  a  gun  or  pistol  so  loaded,  when  fired  near  to 
the  party,  may  produce  grievous  bodily  harm,  or  may  disfigure 
the  party,  and  therefortf'may  be  deemed ''  loaded  arms"  within 
tilts  section  of  the  statute,  although  not  likely  to  produce  death. 
a,  V.  KiteheHy  B.  ^  By.  0^ 

2.  The  intent  to  maim,  d».,  as  osi^e,  p.  864. 


13.  Attempting  to  Drawn, 
Indictment, 

}     The  juron  for  our  Lady  the  Queen,  upon  their 

to  wit.    S  oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  feloniously  did  [take  one  C.  D. 

(the  said  C.  D.  being  then  an  infant  of  tender  years,  to  wit,  of 

the  age  of years)  into  both  the  hands  of  her  the  said 

A.  B.,  and  did  then  feloniously  cast,  throw,  and  push  the  said 
C.  D.  into  a  certain  pond  there  situate,  wherein  there  wa^  a 
^vctit  quantity  of  water  of  great  depth,  to  wit,  of  the  depth  of 

,  and  did  then  feloniously  keep  and  continue  the  said 

C  D.  in  the  water  of  the  said  pond  for  a  long  space  of  time, 

to  wit,  for  the  space  of ,  and  by  8o  casting,  throwing,  and 

] lushing  the  said  C.  D.,  into  the  said  pond,  and  keeping  and 
rontinuing  him  there  as  aforesaid,  the  said  A.  B.,  then  felo- 
niously did  attempt  to  drown  the  said  C.  D.],  with  intent  in  so 
doing  then  and  thereby  feloniously,  wilfully,  and  of  her  malice 
aforethought  to  kill  and  murder  the  said  C.  D.  [**  to  commit 
the  crime  of  murder"] :  against  the  form  of  the  statote  in 
Mich  case  made  and  provided,  and  against  the  peace  of  our 
Lady  the  Queen,  her  crown  and  dignity. 

Felony,  transportation  for  life,  or  for  not  leee  than  fifteen 
yearof—or  imprisonment  [with  or  toithout  hard  labour , 
Meet.  8]  for  not  more  than  three  years.  I  Vict.  c.  86,  s.  3. 
Accessories  brfore  the  fact,  are  punishable  in  the  same  man" 
iiHT',  accessories  after  the  fact,  by  imprisonment  [with  or 
without  hard  labour ^  Id.  s.  8]  for  not  more  than  two  years. 
Id.  s.  7. 


Evidence. 
To  maintain  this  indictment,  the  proiiecutor  must  prove — 

1.  The  attempt  to  drown,  as  stated  in  the  indictment. 

2.  The  intent  to  murder,  as  ante,  p.  )to8. 
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14.  Attempting  to  St^ffbcate. 
Indictment. 

SThe  jaron  for  oar  lAdy  the  Qoeen,  upon  their 
oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord  ,  [a  certain ,  which  he  the 

said  A.  B.,  in  both  his  hands  then  had  and  held,  in  and  upon 
the  mouth  and  nostrils  of  one  C.  D.,  then  feloniously  did  forci- 
bly put  and  place,  and  the  same upon  the  mouth  and 

noetrilB  of  the  said  C.  D.,  then  feloniously  did  forcibly  keep  for 
a  long  space  of  time,  to  wit,  for  the  space  of ,  for  the  pur- 
pose of  prerenting  the  said  CD.  from  breathing;  and  did 

then  by  so  putting  and  placing  the  said ,  in  and  upon  the 

mouth  and  nobti'iU  of  the  said  CD.,  and  keeping  the  same 
there  as  aforesaid,  feloniously  attempt  to  suffocate  tlie  said 
C.  D.],  with  intent  in  so  doing  then  and  thereby  feloniouBly, 
wilfully,  and  of  his  malice  aforethought,  to  kill  and  murder 
the  said  C  D.  ["  to  commit  the  crime  of  murder'*']  :  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
dignity. 

Felony,  traneportationfor  life,  or  for  not  lees  than  fifteen 
year$f — or  imprisonment  [toith  or  xoithout  hard  labour, 
sect  8]  for  not  morn  than  three  years,  1  Vict.  c.  85,  s.  3. 
Aeeeesotiee  hsfore  the  fact,  are  punishable  in  the  same  man^ 
ner ;  accessories  ttfter  the  fact,  by  imprisonment  [with  or 
without  hard  labour.  Id.  s.  8]  for  not  more  than  two  years. 
Id.  a.  7. 


Evidence. 

To  maintain  this  indictment,  the  prosecutor  must  prove-- 
1.  The  attempt  to  suffocate,  as  stated  In  the  indictment. 
3.  The  intent  to  murder,  as  ante,  p.  S58. 

15.  Attempting  to  Strangle. 

Indictment. 

\     Thejurorsfor  our  Lady  the  Queen,  upon  thefr 

to  wit.    S  oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord [a  certain  silk  handkerdiief  about 

the  neck  and  throat  of  one  C  D.,  then  feloniously  did  forcibly 
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flzy  tje,  fiMten,  twist,  and  tif^ten,  and  did  then  by  so  fizfai^y 
tying,  uid  fattening  tiie  aaid  liandkerehief  about  the  neck  and 
throat  of  the  aaid  C.  D.,  as  aforeeaid,  and  by  twisting  and 
tightening  the  same  aa  aforeaaid,  lelonioody  attempt  to  strangle 
the  said  C.  D.],  with  intent  in  so  doing  then  and  thereby 
felonioQSly,  wilftilly,and  of  his  malice  aforethought  to  kill  and 
murder  the  said  C.  D.  ['*  to  eommiU  the  erime  qf  mwrder**'i  : 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  ol  our  Lady  tlie  Queen,  her  crown  and 
dignity. 

Fdony^  trtmsportaiionfor  lilb,  or  for  not  U99  than  fifteen 
pears, — or  imprieenment  [with  or  without  hard  labour^ 
sect.  6]  fttr  not  more  than  three  peare.  1  Vict  c.  85,  s.  3. 
Acceeeoriee  hrf&re  the  fact  y  are  puniMhabU  in  the  eame  man" 
ner ;  acceeeoriee  ttfter  the  fact,  ly  imprieenment  [with  or 
without  hard  labcmr,  Id.  s.  8]  for  not  more  than  two  years. 
Id.  s.  7. 


Evidence, 
To  maintain  this  indictment,  the  proseeutor  must  provt 
1 .  The  attempt  to  strangle,  as  stated  in  the  indictment. 
S.  The  intent  to  murder,  as  onto,  p.  858. 


16.  Caueing  Ovnpowder  to  explode,  with  Intent  to  do 

grievoue  bodUp  Harm. 

Indictment, 

SThe  Jurors  for  our  Lady  the  Queen,  upon  their 
oath  present,  that  A.  B.,  on  the day  of 


in  the  year  of  our  Lord ,  unlawfully,  malicionsly,  and 

foloniously  did  cause  a  certain  large  quantity,  to  wit, 

pounds  weight  of  gunpowder  [*'  gunpowder  or  other  eapUmoe 
eabetance^' j  to  explode,  with  intent  in  so  doing  then  and  thereby 
to  bum  one  G.  D.  [''  to  bum,  maim,  disfigure,  or  dieable  any 
pereon,  or  to  do  some  grievoue  bodily  harm  to  any  pereen**]  : 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
dignity.  [Add  other  counte,  to  maim, — disfigure, — dieable, — 
and  to  do  eame  grievoue  bodily  harm,^ae  in  the  form,  ante, 
p.  SdS. 

Felony,  8  fc  0  Tiet  c.  25,  s.  4 ;  traneportation  for  Ufo,  or 
not  leee  than  fifteen  yeare, — or  ^prieonment  [with  or  with^ 
out  hard  labour.  Id.  s.  1 1 J /or  not  more  than  three  yeare,  Id. 
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S.6;  muL  jfamaU^ under  mghimn^k§may  bepmbUei^orpri" 
nmirip  whipped  not  marB  than  three  timst.  Id.  t.  9.  if  ecM- 
sarieg  brfere  the  faetf  puniihabU  in  the  eame  manner; 
Mceeeeariee  after  the  fact  ^  by  imprieanment  [with  or  without 
hard  labonTf  Id.i»  ll]/<^  ^^t  more  than  two  yeare,  Id.s.  10. 
Thie  qffence  i»  not  triable  at  any  eeeeUms  qf  the  peace. 
Id.  •.15. 

JSoidenee» 

To  mrintiin  thit  indictment,  th«  proiecutor  mut  proT«~ 

1.  That  the  deAmdant  caused  the  gnnpowdar  to  explode,  as 
mentioiied  in  the  indictment. 

3.  The  intent  to  ban,  malm,  disflgare,  disable,  or  do  some 
grieyoos  bodily  harm  to  the  proeecntor,  as  ante,  p.  864.  That 
it  did  bom  Um,  or  maim,  Sec.,  is  in  general  sufficient  eridence 
that  the  deiendant  intended  it.  ^n^e,p.  867.  But  if  the  intent 
be  otherwise  proved  by  the  words  or  acts  of  the  defendant,'  it 
is  sufflcient,  **  althouf^  no  injury  be  efibcted."  8  ^r  9  Viet, 
c.  85,  #.  4. 


17.  Sending  any  exploeioe  Subetanee  to  a  Pereon,  with 
Intent  to  dogrieooue  bodily  Harm, 

Indictment, 

)     The  Jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.    )  oath  present,  that  A.  B.,  on  the day  of ^ 

in  the  year  of  our  Loni ,  unlawfully,  maliciously,  and 

feloniously  did  send  to  one  C.  D.  [<'  eend  or  delieer  to,  or  eauee 
to  be  taken  or  reeeioed  by,  any  pereon"]  a  certain  laiige  quan- 
tity of  a  certain  explosive   and   dangerous   substance,  to 

wit,  of ,  \^*  any  exploeioe   eubetaneey   or  any 

other  dangeroue  or  noxioue  thing**],  with  intent  in  so  doing 
then  and  thereby  to  bum  the  said  C.  D.  [**  bum,  maim,  die- 
flgwre,  or  disable  any  person,  or  to  do  some  grievous  bodUy 
harm  to  any  persot^'] :  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our 
Lady  the  Queen,  her  crown  and  dignity.  {Add  other  counts, 
to  maim, — disfigure, — disable, — and  to  do  some  grievous 
bodily  harmi^as  in  the  form,  ante,  p.  868. 

Felony,  8  &  9  Vict.  c.  35,  s.  4 ;  transportation  for  life,  or 
not  leu  than  Aheen  ymnf— or  imprisonment  [with  or  with" 
out  hard  labour,  Id.  s.  11  J/or  not  mere  than  three  years,  Id. 
s.  5 ;  and  if  a  nude  under  eighteen,  he  may  be  pubUely  or 
privately  whipped  not  more  than  three  times.    Id.  s.  9. 
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Aeee»$oris$  hrfore  the  fact  fnmUkabie  tn  the  same  wumner  ; 
aeee$9orie§iifier  the  fad,  by  imprisonment  [with  or  wiikoui 
hard  labofir,  Id.  b.  11}  for  not  more  than  two  years.  Id. 
s.  10. 

This  ofence  ie  not  triable  at  any  eeeeians  of  the  poaeo. 
Id.  s.  15. 


JSMdonce, 

To  maintatn  thii  indietment,  the  proteentor  muat  pro^e^ 

1.  The  tending  or  delivering  of  the  ezplosiye  eabstance  to 
the  proMcntor,  or  caiuing  it  to  he  taken  or  received  by  him, 
M  stated  in  the  indictment.  Before  this  statute,  and  indeed 
before  stat.  1  Vict.  c.  15,  s.  5,  npon  the  same  subject,  a  man 
was  indicted  on  stat.  9  Q.  4,  c  31,  s.  14,  for  attempting  to 
discharge  loaded  arms  at  another,  and  the  evidence  was,  that 
he  sent  to  the  prosecutor  a  tin  ease,  of  the  size  and  shape  of  a 
cigar  case,  full  of  gunpowder,  with  two  fulminating  matches 
on  the  inside,  so  placed  that  tiiey  were  likely  to  take  Are  and 
explode  the  gunpowder,  by  the  opeding  of  the  box ;  and  the 
question  was  reserved  for  the  Judges,  whether  this  box  was 
loaded  arms,  within  the  meaning  of  the  statute :  the  judges  held 
that  it  was  not.  JR.  v.  Mountford,  Ry,  ^  M.  441,  7  Car.  ^ 
P.  242. 

3.  The  intent  to  bum,  maim,  disfigure,  disable,  or  do 
grievous  bodily  harm,  as  ante,  p.  264.  The  stat.  1  Vict,  c  85, 
s.  6,  was  exactly  the  same  as  the  statute  on  which  this  in- 
dictment is  framed,  except  that  under  the  former  Act,  the 
sending  must  not  only  have  been  with  the  intent  to  bum, 
dec,  but  the  party  must  have  been  actually  burnt,  disfigured, 
or  maimed  by  it,  or  have  received  gi'ievons  bodily  harm  from 
it ;  but  under  this  statute,  sending  it  with  intent,  dec,  is  suffi- 
cient, **  although  no  injury  be  effected."  8^9  Viet.  c.  2d,«.  4. 


18.    Throwing  any  corrosive  Fluid   at  or  on  a  Person, 
with  Intent  to  do  grievous  bodily  If\jury. 

Indictment, 

}     The  jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.    S  o***»  present,  that  A.  B.,  on  the day  of 


in  the  year  of  oar  Lord ,  unlawfully,  maliciously,  and 

feloniously  did  cast  and  throw  at  and  upon  one  C.  D.  [*'  cast 
or  throw  at  or  upon,  or  othertdse  apply  to  any  pereon"]  a 
large  quantity,  to  wit, of  a  certain  corrosive  fluid  [*'  any 
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corroHve  fluid  or  other  deatruetioe  or  expUmoe  mbttanee  "] 
called  [oil  of  vitriol],  with  intent  in  so  doing  then  and  thereby 
to  bum  the  said  C.  D.  I**  to  bum,  maim,  di^/igure,  or  disable 
an§f  porsony  or  to  do  tome  grisvotis  bodily  harm  to  any  per" 
eon  "]  :  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  Lady  the  Queen,  her 
crown  and  dignity.  [Add  other  counts,  to  maim, — disfigure, 
— disable, —  and  to  do  eome  grieooue  bodily  harm, — oi  in  the 
forntj  ante,  p.  S62. 

Felony,  8  &  9  Vict.  c.  S5,  s.  4;  transportation  for  life,  or 
not  less  than  fifteen  years, — or  imprisonment  [with  or  with" 
out  hard  labour.  Id.  s.  II,]  for  not  more  than  three  years, 
Id«  a.  5 ;  and  if  a  male  under  eighteen,  he  may  be  publicly  or 
privately  whipped  not  more  than  three  times.  Id.  s.9.  Acces 
eories  brfore  the  fact,  are  punishable  in  the  same  manner , 
accessories  cfter  the  fact,  by  imprisonment  [with  or  without 
hard  labour.  Id.  s.  11,]  for  not  more  than  two  years.  Id.  s.  10. 

This  offence  is  not  triable  at  any  sessions  of  the  peace. 
Id.  s.  15. 

Eoidenee. 

To  maintain  this  indictment,  the  prosecutor  must  prove — 

1.  The  casting  or  throwing  of  the  corrosive  fluid,  or  other 
destructive  or  explosive  substance  on  the  prosecutor,  as  stated 
in  the  indictment.  A  previous  statute,  1  Vict.  c.  85,  s.  5, 
made  this  offence  a  felony,  and  in  precisely  the  same  words 
with  the  present  Act,  except  that  the  burning,  maiming,  &c., 
was  not  only  to  be  intended,  but  effected.  And  upon  an  in- 
dictment on  that  statute,  where  it  appeared  that  the  defend- 
ant, a  married  woman,  being  jealous  of  her  husband,  poured 
about  a  quart  oi  boiling  water  over  his  face  and  into  his  ears, 
whilst  he  was  asleep,  and  then  ran  off,  boasting  that  she  had 
boiled  him  in  his  sleep ;  the  man  was  grievously  ix\jured  by 
it,  lost  his  sight  for  some  time,  and  permanently  lost  the  hear- 
ing of  one  ear  :  Rolfe,  B.,  held  that  the  boiling  water  was  a 
destructive  substance  within  that  statute;  and  the  woman 
being  convicted,  the  judges  held  the  conviction  to  be  right. 
S.  V.  Crawford,  2  Car  ^  K.  129. 

2.  The  intent  to  bum,  maim,  disfigure,  disable,  or  do 
some  grievous  bodily  harm,  as  ante,  p.  264.  It  is  not  ne- 
cessary to  prove  that  any  ii\|ury  was  effected.  8^9  Vict, 
c.  26,  #.  4. 

Formerly,  when  manufacturers  were  much  dissatisfied  at  the 
importation  of  foreign  silks  and  other  articles  of  female  ap- 
parel, a  custom  prevailed  of  throwing  corrosive  fluids,  such 
as  oil  of  vitriol  and  aquafortis,  upon  such  dresses,  when  met 
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witib  in  the  itraeCs,  not  with  any  intent  to  injon  tlie 
but  to  vpoil  the  dreM.  This  was  made  felony,  by  stat.  6  6.  1 , 
c.  SSy  8. 11  (now  repealed  by  stat.  7  O.  4,  c  64,  a.  88);  and 
on  that  statate  it  was  holden  that  if  the  act  were  done  for  the 
pnrpoae  of  injorfng  the  person  and  not  the  clothes  of  tiie 
party,  it  was  not  a  ease  within  the  meaning  of  it.  R.  t. 
WilUamMy  1  Leach^  589.  Under  this  Act,  the  intent  on  tibe 
eontraiy  must  be  to  injnre  the  person,  not  the  dress  of  the  party ; 
but  if  in  injoring  the  dress  the  offender  also  injure  the  person, 
or  if  the  necessary  consequence  would  be  an  injoxy  to  the 
person  such  as  is  here  mentioned,  it  is  probable  it  would  be 
deemed  an  oflbnce  within  the  meaning  of  the  present  statute. 
But  if  the  intent  be  merely  to  injure  the  dress  and  not  the 
person,  and  the  person  be  not  injured,  it  is  clearly  not  an 
oAnoe  within  this  Act,  nor  is  it  now  punishable  criminally  by 
any  other  statute. 

I9«  Aiiaylt  and  Battery, 
Indictment, 

>     The  Jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.    )  oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  in  and  upon  one  C.  D.  did  make 

an  assault,  and  him  the  Mid  C.  D.  did  then  beat,  and  other 
wrongs  to  the  said  C.  D«  then  did ;  against  the  peace  of  our 
Lady  the  Queen,  her  crown  and  dignity.  ITkere  is  no  4^'se- 
iian  to  charging  th&  drfendant,  in  one  count,  with  oMotii^- 
ing  two  poraom,  when  the  whoie  forme  one  trtmeaetion. 
See  ante,  p.  96. 

Miedemeanor  at  common  law.  Fine  or  imprieonment,  or 
both.  See  ante,  p.  186.  Ae  to  eoete :  in  all  caeee  where  m 
ease  of  an  assault  is  brought  brfore  Justices  of  the  peace  out 
qf  sessions  for  summary  decieio^  and  the  Justices  shall  be  rf 
opinion  that  it  is  a  Jit  subject  for  prosocsJtion  by  uuUetmenty 
and  shall  thereupon  bind  the  complainant  tmd  witnesses 
in  recognizance  to  prosecute  and  g&e  evidence  at  the  assizes 
or  sessions  of  the  peace, — the  court  are  authorized  to  allow 
the  prosecutor  and  witnesses  their  costs  and  expenses,  and 
compensation  for  trouble  and  loss  qf  time,  in  the  earns  man* 
ner  as  in  cases  of  felony.    14  ft  16  Vict.  c.  66,  s.  8. 


Evidence. 

An  assault  in  its  usual  and  restricted  sense,  as  here  intended, 
and  which  is  usually  termed  a  common  asMult,  means  an  at* 
tempt  or  oflbr,  with  force  and  violence,  to  do  a  corporal  hurt 
to  another.    In  its  general  sense,  it  means  an  attempt  to  do  a 
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pcraoDft]  injiuy  of  any  kind,  by  fatee,  raeh  as  an  attempt  to 
rob,  an  attempt  to  commit  a  rape,  an  attempt  to  hare  con- 
aesion  wHh  a  girl  nnder  ten  yean  of  age,  or  tiie  like,— tbeae 
are  aJtao  called  aeaanlts. 

A  common  asiault,  to  maintain  this  indictment,  may  be,  by 
•triking  at  the  proeecntor,  with  or  without  a  weapon ;— or 
prennting  a  gun  at  him,  at  a  diatanee  to  which  the  gnn  will 
eany,  proTideid  It  be  bo  loaded  tliat  it  can  be  discharged ;  B, 
T.  JmmM,  1  Car,  ^  K,  630;  or  pointing  a  pitchfork  at  him, 
whilrt  standing  within  the  reach  of  it ;  or  holding  up  one's 
flat  at  him;  or  by  any  Qther  rash  act,  done  in  an  angry  or 
threatening  manner.  1  Hawk,  c,  02,  #.  1.  So,  riding  towards 
a  man,  wi&  intent  to  do  him  a  corporal  iiyory,  so  t^t  he  was 
obliged  to  run  away  to  avoid  it,  was  holden  by  Lord  Tenterden, 
C  J.,  to  be  an  assault.  Martin  y.  Shoppee,  8  Car  ^  P,  873. 
So,  whore  it  was  prored  that  A.  adyanced  in  a  threatening 
attitude,  with  an  intention  to  strike  B.,  so  that  his  blow  would 
immediately  haye  reached  B.,  if  he  had  not  been  stopped : 
Tindal,  C.  J.,  held  that  this  was  an  assault  in  point  of  law, 
although  it  appeared  that  at  the  particular  moment  when  A. 
was  stopped,  he  was  not  near  enough  for  his  blow  to  take 
eilbct.    St^hmu  y.  Myers,  4  Car,  ^  P.  849. 

A  battery  is  an  injury,  however  trifling,  actually  done  to 
the  person  of  another,  in  an  angry,  revengeful,  rude  or  inso- 
lent manner,  as  by  spitting  in  his  ftce,  or  in  any  way  touching 
him  in  anger,  violently  Jostling  him  out  of  the  way,  or  the 
like.    1  Hawk,  e,  62,  s.  2. 

But  it  is  no  battery  to  lay  one's  hand  gently  on  another, 
against  whom  an  officer  has  a  warrant,  and  to  tell  the  officer 
this  is  the  man  he  seeks ;  1  Hawk,  e,  62,  #.  2;  or  to  lay  one's 
hand  on  a  man,  if  it  be  necessary  to  do  so,  in  order  to  serve 
iiim  with  process.  Harrison  v.  Hodgson,  10  B.  ^  C  445. 
Or  if  a  horse,  being  suddenly  frightened,  run  away  with  a 
man,  without  his  &ult,  and  run  againrt  and  ii^ure  another 
man,  this  is  no  assault  in  the  rider,  for  which  even  a  civil 
action  could  be  maintained  against  him.  Qibhon  v.  Pepper, 
1  Ld,  Baym,  38,  2  Salk,  637. 

So,  if  an  officer,  having  a  warrant  against  a  man,  who  will 
not  suffer  himself  to  be  arrested,  beat  or  wound  him  in  an 
attempt  to  take  him ;  or  if  a  parent  in  a  reasonable  manner 
chastise  his  child,  or  a  mastei*  his  servant,  or  a  schoolmaster 
his  scholar,  or  a  gaoler  his  prisoner ;  or  if  one  confine  a  fMend 
who  is  insane,  and  bind  or  beat  him,  in  such  a  manner  as  is 
proper  in  his  circumstances ;  or  if  a  man  force  a  sword  firom 
one,  who  threatens  to  kill  another  therewith;  or  if  a  man 
gently  lay  his  hand  upon  another,  and  thereby  stay  him  fW>m 
inciting  a  dog  against  a  third  person ;  or  if  I  beat  one  (with- 
out wounding  faim  or  throwing  at  him  a  dangerous  weapon,) 
who  wrongfully  endeavours  to  dispoBseae  me  of  my  lands  or 
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goods,  or  the  goods  of  another  delivered  to  me  for  atfe  eostody, 
and  will  not  deaist  apon  my  laying  my  hand  gently  on  him 
and  distorbing  bim ;  or  if  a  man  beat,  or  (as  some  aay)  wound 
or  maim  one,  who  makes  an  assault  upon  him,  or  upon  his 
wife,  parent,  child  or  master,  especially  if  it  appear  that  he  did 
all  he  could  to  avoid  fighting  before  he  gave  the  wound ;  or  if 
a  man  fight  with  or  beat  one,  who  attempts  to  kill  a  stranger : 
— these  and  the  like  are  not  deemed  breaches  of  the  peace, 
1  Hawlu  e,  6i,  #.  3,  and  the  defendant  in  soch  cases  may 
justify  the  battery,  by  giving  the  special  circumstances  in 
evidence,  under  the  plea  of  not  guilty.     Id.  c.  62,  s.  9.     But 
if  two  men  go  out  to  fight  with  their  fists,  and  they  strike 
one  another,  they  are  each  of  them  guilty  of  an  assault,  and  it 
is  immaterial  which  of  them  struck  the  first  blow.     Per 
CoUridge^J.,  in  R.  v.  ZeteU,  1  Car.  ^  JT.  419.    So,  where  it 
appeared  that  the  defendant,  although  he  at  first  struck  in  his 
defence,  afterwards  continued  to  strike  the  prosecutor  from 
revenge,  after  the  necessity  for  it  had  ceased,  he  was  holden 
guilty  of  an  assault  and  battery.     B.  v.  JDriscoUt  1  Car.  ^  M. 
214.    Where  an  excise  officer  gave  a  man  a  search  warrant  to 
look  at,  who  refused  to  deliver  it  back  to  him,  and  a  scuffle 
ensued :  on  an  indictment  against  the  officer  for  an  assault, 
Ld.  Tenterden,  C.  J.,  left  it  to  the  jury  to  say,  whether  the 
officer  had  used  more  force  than  was  necessary  to  recover 
possession  of  the  warrant    B.  v.  MUtoUf  Mo.  ^  M.  107.    If 
a  man  conduct  himself  in  a  disorderly  manner  in  a  public 
house,  and  upon  the  landlord's  requesting  him  to  depart,  he 
reftise  to  do  so,  the  landlord  is  justified  in  laying  hands  upon 
him  to  put  him  out.     Howell  v.  Jackgon,  0  Car.  Sf  P.  723. 
Mariarty  v.  Brooks,  Id,  684. 


20.  Assault  and  doing  bodily  Harm. 
Indictment. 

)     The  jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.     5  oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  I<ord ,  in  and  upon  one  C.  D.  did  make 

an  assault,  and  him  the  said  C.  D.  then  did  beat,  [if  it  be  a 
very  aggravated  assault^  you  may  state  it  more  speciaUy]^ 
and  thereby  then  occasioned  unto  the  said  C.  D.  great  actual 
bodily  harm ;  and  other  wrongs  to  the  said  C.  D.  then  did : 
against  the  form  of  the  statute  in  such  case  made  and  pro* 
Tided,  and  agaiost  the  peace  of  our  Lady  the  Queen,  her  crown 
and  dignity. 

Misdemeanor  at  common  law;  fine  or  imprisonment^ 
or  both.  And  in  all  eases  qf  assaults  ^'occasioning  actual 
bodily  harm,"  the  court,  \f  they  order  imprisonment,  may 
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vrder  the  offender  to  he  kept  to  hard  labour  during  the 
whole  or  any  part  of  the  time,    14  k,  15  Vict.  c.  100,  s.  20. 


Evidenee, 
To  maintain  this  indictment,  the  prosecutor  must  prove^- 

1 .  An  assault,  as  in  the  last  case,  ante,  p.  283. 

2.  The  great  bodily  harm  occasioned  by  it  to  the  prosecutor. 
If  he  fail  in  proving  this,  still  the  defendant  may  be  found 
guilty  of  a  common  assault. 

21.  Assault  with  Intent  to  commit  a  Felony, 

Indictment. 

!The  jurors  for  our  Lady  the  Queen  upon  their 
oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  in  and  upon  one  C.  D.  did  make 

an  assault,  and  her  the  said  C.  D.  did  then  beat  and  illtreat, 
with  intent  [here  state  the  felony  intended,  as  for  instance : 
with  intent  **  her  the  said  C.  D.  then  violently  and  against 
her  will,  feloniously  to  ravish  and  carnally  know;"]  and 
other  wrongs  to  the  said  C.  D.  then  did  :  against  the  form  of 
the  statute  in  suoh  case  made  and  provided,  and  against  the 
peace  of  our  Lady  the  Queen,  her  crown  and  dignity.  [  You 
may  add  a  count  for  a  common  assault ,  as  ante,  p.  282. 

Aiisdemeaiwr ;  imprisonment  with  or  without  hard  labour, 
for  not  more  than  two  years ;  and  the  court  jnay  also  fine 
the  offender,  and  require  him  to  find  sureties  for  keeping  the 
peace.    9G.  4,  c.  81,  s.  26. 


Evidence, 

To  maintain  this  indictment,  the  prosecutor  must  give  the 
same  evidence  as  if  he  had  indicted  the  defendant  for  the 
felony, — some  act  however  not  beiog  done,  which  was  neces- 
sary to  complete  the  felony.  And  the  felony  so  described  and 
proved,  must  be  an  ofibnce  against  the  person  of  tho  prose- 
cutor. Where  a  girl  was  delivered  of  a  child,  and  A.  and  B., 
pretending  to  her  that  the  child  was  to  be  taken  to  a  public  insti- 
tution to  be  nursed,  put  the  child  into  a  bag,  hung  the  bag  with 
the  child  in  it  on  some  park  palings  at  the  side  of  a  foot  path, 
and  there  left  it :  A.  and  B.  being  indicted  for  an  assault  with 
intent  to  murder,  and  with  a  count  for  a  common  assault.  Tindal, 
C.  J.,  told  the  Jury  that  it  hardly  could  be  hiferred  that  A.  or 
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B.  lotondad  murder,  for  if  tiiey  did,  a  rerj  little  dilftreooe  in 
peffkiny  np  tiie  bag  would  haye  eflbcted  it ;  the  jury  therefore 
foand  &em  guilty  of  the  common  assault.  R,  t.  March  et  al., 
1  Car.  t  ^'  ^06. 

If  tlie  eridenoe,  however,  should  prove  the  felony  actually 
oompleted,  still  the  jury  may  find  tiie  prisoner  guilty  of  the 
attempt  only,  as  laid  in  the  indictment, — ^nnless  Uie  judge,  in 
his  discretion,  discharge  the  jury  from  giving  a  yerdict  on  this 
indictment,  and  order  the  defendant  to  be  indicted  for  the 
felony.  14  ^  15  Viet.  e.  100,  $.  13.  If,  on  the  other  hand, 
you  prove  the  assault,  but  fail  in  proving  the  intent,  the  jury 
may  convict  the  defendant  on  the  second  count,  for  a  common 
rait. 


89.    Assaultmg  a  Justice  ef  the  Peoes,  ^.,  on  Acos/wKt  qf 

his  preserving  WredL 

IruKetment. 

!The  jurors  for  our  Lady  the  Qoeen,  upon  their 
oath  present,  that  at  the  time  of  the  committing  of 

the  oifence  hereinafter  mentioned,  to  wit,  on  the day  of 

,  in  the  year  of  our  Lord ,one  C.  D.,  then  being  one  of 

Her  Migesty's  justices  of  the  peace  in  and  for  the  county  of •, 

["  maffistrate,  officer ,  or  other  person  iawfiUlp  OMthorized,**} 
was  then  engaged  in  the  lawful  exercise  of  Ida  duty  as  such 
justice  in  and  concerning  the  preservation  of  a  certain  ship 
and  vessel  then  wrecked,  stranded,  and  cast  on  shore  ["  any 
vessel  in  distress,**  or  "  an^  vessel,  goods  or  effects,  wredhedj 
stranded,  or  east  on  shore,  or  lying  under  water  "'i,  being 
then  thereunto  lawfully  authorized ;  and  that  A.  B.,  then, 
well  knowing  tlie  premises,  in  and  upon  the  sidd  C.  D.,  so 
being  in  the  lawfol  exercise  of  his  said  duty  as  aforssaid,  did 
unlawfblly  make  an  assault,  and  him,  the  sidd  C.  D.  did  then 
strike  and  besi{"  strike  or  u>ound"'i  on  account  of  the  exerdae 
of  his  the  said  C.  D.'s  sidd  duty  as  such  justice  as  aforesaid  in 
and  concerning  the  preservation  of  the  said  ship  and  vessel  so 
wrecked,  stranded,  and  cast  ashore  as  aforesaid  :  against  the 
form  of  the  statute  in  such  case  made  and  prodded,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
dignity. 

Misdemeanor ;  transportation  for  seven  years  isrimpri^ 
senment,  with  or  without  hard  labour,  for  such  term  as  ths 
court  shaU  award.    9  6.  4,  c.  31,  s.  34. 

JSvidenee. 

Jnstioes,  constables,  tec.,  and  persons  called  by  them  to  tlieir 
aid,  in  case  of  a  shipwreck  within  their  jorisdJction,  have 
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certain  dntiee  aiBigned  to  them  by  stat.  12  Aon,  st.  8,  c.  18,  ••  1 ; 
nnd.  assaulting  and  striking  or  wounding  them  on  account  of 
their  being  so  engaged,  is  punishable  ^dth  transportation  or 
imprisonment,  by  stat.  9  O.  4,  c.  31,  s.  24,  as  above  men- 
tioned. To  maintain  this  indictment,  the  prosecutor  must 
prove— 

1.  That  on  the  day  in  question  he  was  a  justice  of  the  peace 
of  the  county,  &c. ;  it  is  not  necessary  to  produce  the  conunis- 
aion,  it  is  sufficient  to  prove  that  he  then  acted  and  usually 
acts  as  such. 

S.  Tliat  there  was  then  a  vessel  in  distress, — or  a  vessel, 
goods  or  offsets,  wrecked,  stranded,  or  cast  on  shore,  or  lying 
under  water — as  stated  in  the  indictment ;  and  that  he  was 
engaged  in  his  duty  as  magistrate,  in  endeavouring  to  preserve 
them. 

S.  That  the  defendant  struck  him,  as  stated  in  the  indict- 
ment. 

4.  And  that  the  defendant  did  so,  on  account  of  the  prose- 
cutor's so  exercising  his  duty  in  endeavouring  to  preserve  the 
ship  or  goods.  This  of  course  can  only  be  proved  from  the 
defendant's  words  or  acts,  or  from  other  circiunstances  from 
which  the  jury  may  fidrly  infer  it. 


28.  Assaulting  Peace  Officers  or  Reoenue  Officers. 


Indictment, 

)     The  jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.     $  oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord  ,  in  and  upon  one  C.  D.,  (the 

said  C.  D.  being  then  a  peace  officer,  to  wit,  a  constable,  and 
in  the  due  ezecation  of  his  duty  as  such  constable  then  being,  ** 
or  "  the  said  C.  D.  being  then  a  revenue  officer,  to  wit,  an 
excise  officer,  and  in  the  due  execution  of  his  duty  as  such 
excise  officer  then  being,"  or  "  the  said  C.  D.  then  acting  in 

aid  of  one  B.  F.,  a  peace  or  revenue  officer,  to  wit,  a in 

the  due  execution  of  his  duty  as  such then  being)  did 

make  an  assault, and  him  the  said  CD.,  so  being  in  the 
execution  of  his  said  duty,  then  did  beat  and  illtreat ;  and 
other  wrongs  to  the  said  C.  D.  then  did  :  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  oor  Lady  the  Queen,  her  crown  and  digni^.  [Add 
a  count  for  a  comnum  assault,  as  ante,  p.  282. 
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Misdemeanor ;  imprieonmenty  teith  or  without  hard  lo" 

bour,for  not  more  than  two  yeare^  and  the  court  may  also 

fine  the  offender,  and  reqidre  him  to  find  sureties  for  keeping 

the  peace.    9  G.  4,  c.  31,  s.  25.     As  to  costs  in  eases  of 

assault  upon  a  peace  qfiicer,  see  ante,  p.  187. 

As  to  assaulting  officers  engaged  in  the  preventing  ofsmug- 
glingfSee  stot.  8  &  9  Vict,  c  87,8.66,  poet,  tit.  <*  Smuggling." 


JSvidence. 
To  maintain  this  Indictment,  the  prosecutor  must  proye— 

1.  That  at  the  time  of  the  assault,  he  was  a  peace  or  revenue 
officer,  as  stated  in  the  indictment,  and  was  engaged  in  his 
duty  as  such.  Or  if  the  indictment  be  for  an  astiault  of  one 
acting  in  aid  of  such  officer,  then  he  must  prove  that  the  person 
whom  he  was  assisting  upon  the  occasion,  was  an  officer,  or 
acting  as  such,  and  in  the  exercise  of  his  duty,  and  that  he, 
the  prosecutor  was  acting  in  his  aid.  It  is  not  necessary  to 
produce  or  prove  the  officer's  appointment.   See  ante,  p.  135. 

2.  That  the  defendant  assaulted  him,  whilst  thus  in  the 
execution  of  his  duty.  If  the  prosecutor  fail  to  prove  that 
he  was  acting  at  the  time  in  the  execution  of  his  duty,  the 
defendant  may  be  convicted  on  the  second  count,  as  for  a 
common  assault. 

24.  Assaulting  Gameheepen. 

Indictment, 

)     The  Jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.    )  oath  pi-esent,  that  at  the  time  of  the  committing 

of  the  assault  hereinafter  mentioned,  to  wit,  on  the day 

of ,  in  the  year  of  our  Lord  ,  in  the  night  time,  to 

wit,  at  eleven  (A  the  clock  in  the  night  of  the  said  day,  A.  B. 
was  found  by  one  E.  P.,  upon  certain  [inclosed]  land  of  [or  in 
the  occupation  of]  one  C.  D.,  situate  at  -^ — ,  then  and  by 
night  as  aforesaid,  unlawfully  taking  and  destroying  game  [or 
armed  with  a  gun,  '*  gun,  net,  engine  or  other  instrument  " 
for  the  purpose  of  then  and  by  night  as  aforesaid,  unlawfully 
taking  and  destroying  game], the  said  B.  F.  being  then  the  game- 
keeper [^'gamekeeper  or  servant"']  of  the  said  C.  D.,  and 
having  then  lawful  authority  to  seize  and  apprehend  the  said 
A.  B. ;  [*And  that  the  said  A.  B.,  then  escaped  from  the  said 
land  into  a  certain  other  close  there  situate,  and  the  said  B.  F. 
thereapon  pursued  him  into  the  said  last  mentioned  close, 
for  the  purpose  of  so  seizing  and  apprehending  him*] ;  and 
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that  the  said  E.  F.  being  then  about  to  seize  and  appre- 
hend the  said  A.  R.,  for  the  offence  aforesaid,  having  then 
lawful  authority  so  to  do  as  aforesaid,  he  the  sidd  A.  B.,  with 
the  gun  aforesaid  [*'  gun,  erosS'bow,  firt-arvM^  bludgeon^ 
stick,  club,  or  any  other  offensive  toeapon  tohat9over**'\,  which 
he  the  said  A.  B.,  in  both  his  hands  then  had  and  held,  did  then 
assault  and  beat,  and  offer  violence  towards  the  said  £.  F. 
f  assault  or  offer  violence"]  :  against  the  form  of  the  statute 
in  such  ease  made  and  provided,  and  against  the  peace  of  our 
Lady  the  Queen,  her  crown  and  dignity.  {^Tkis  count  may 
be  Joined  with  one  on  the  9th  section  of  stat,  0  O,  4,  c,  (39, 
against  three  or  more  for  night  poaching,  R.  v,  Finacane 
et  al.,  5  Car.  &  P.  551 .  The  words  in  the  above  form  between 
the  asterisks  **,  must  be  omitted,  when  not  necessary. 

Misdemeanor;  transportation  for  seven  years; — or  im- 
prisonment and  hard  labour  for  not  more  than  two  years, 
9  G.  4,  c.  09,  s.  3. 


EMdence. 

To  maintain  thiB  indictment,  the  prosecutor  must  prove — 

1.  That  the  defendant  was  found,  in  the  night  time,  upon 
certain  land,  open  or  inclosed,  of  or  in  the  occupation  of  C.  D., 
situate  as  described  in  the  indictment,  and  that  he  was  then 
taking  or  destroying  g^me  or  rabbits,  or  was  armed  with  a  gun, 
&c.,  for  the  purpose  of  taking  or  destroying  them,  as  stated.  The 
reader  will  find  the  1st  and  9th  fectiomi  of  stat.  9  G.4,  c.  69,  ante, 
p.  245,  which  very  fiilly  define  the  offence  of  night  poaching, 
and  the  second  section,  which  shows  in  wluit  cases  the  owner 
or  occupier  of  the  close,  or  his  gamekeeper  or  servant  and  his 
assistants,  may  seize  and  apprehend  the  poachers.  The  evi- 
dence must  be  such  as  to  bring  the  case  clearly  within  these 
sections. 

3.  That  the  prisoner  escaped  from  that  land  into  another 
place,  and  that  he  was  pursued  and  overtaken  by  the  prose- 
cutor,— if  such  be  the  fact  and  it  be  stated  in  the  indictment. 

3.  That  the  prosecutor  on  the  night  in  question,  was  the 
gamekeeper  or  servant  of  the  owner  or  occupier  of  the  land, 
in  which  the  prisoner  was  found,  or  one  of  his  assistants. 

4.  The  assault  as  stated ;  and  that  the  prosecutor,  or  some 
of  the  persons  acting  with  him,  were  at  the  time  about  to  seize 
and  apprehend  the  prisoner  or  some  of  his  companions  who 
were  found  poaching,  as  above  mentioned. 

0 
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26.  AsmuJt  to  prevent  Apprekeneitm. 

Indiettnent. 

^     The  Jwon  fiir  our  Lady  the  Queen,  upon  their 

to  wit.    S  OBXh  preeent,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Loid  ,  in  and  upon  one  C.  D.  did 
make  an  asBanlt,  and  him  the  said  C.  D.  did  then  beat  and 
ill-treat,  with  intent  In  lo  doing  then  and  thereby  to  resist  and 
prevent  [*'  resist  or  prevent"]  the  lawful  apprehension  [**  ap~ 
preheneion  or  detainer"']  of  him  the  said  A.  B.,  and  of  one 
E.  F.,  for  a  certain  oiTenoe  ibr  which  they  the  said  A.  B.  and 
E.F.  respectiyely  were  then  liable  to  be  apprehended  [*'  «^ 
prehended  or  detained^']  by  the  said  C.  D.,  that  is  to  say,  for 
[here  state  the  offence  generalljf]  :  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  Lady  the  Queen,  her  crown  and  dignity.  \^Add 
a  count  for  a  common  assault,  as  ante,  p.  282.] 

Misdemeanor ;  imprisonment,  with  or  yritheut  hard 
labour,  for  not  more  than  two  years ;  and  the  court  may 
also  frne  the  offender,  and  require  him  to  find  sureties  for 
keeping  the  peace,  9  G.  4,  c  81,  s.  25.  See  also  stat.  14  k. 
16  Vict.  c.  19,  s.  12,  M  to  assaults  upon  persons  authorized 
to  apprehend  offenders  under  that  Act, 

Evidence. 
To  maintain  this  indictment,  the  prosecutor  must  proT^~ 

1.  That  he  was  about  to  apprehend  the  prisoner,  or  that  he 
had  him  in  custody  and  was  detaining  bim,  as  stated  in  the 
indictment;  and  he  must  show  ibr  what  oflfence  and  under 
what  circumstances  he  was  apprehending  or  detaining  him, 
in  order  that  it  may  appear  that  he  was  legally  justified  in 
doing  so.  In  what  cases  an  offender  may  be  apprehended 
without  warrant,  see  ante,  p.  21 ;  in  what  cases  with  warrant, 
ante,  p.  30. 

2.  The  assault  as  stated ;  and  that  it  was  for  the  purpoee  of 
resisting  or  preventing  such  apprehension  or  detention.  If 
you  fidl  in  proving  this,  still  the  defendant  may  be  convicted 
on  the  second  count,  for  the  common  assault 

26.  Assaulting  Apprentioes  ST  Servants. 


^-—     >     The  Jurors  for  our  Lady  the  Queen,  upon  their 

to  wit    S  oath  present,  that  A.  B.,  on  the  — — -  day  of f 

in  the  year  of  our  Lord ,  in  and  upon  one  C.  D.,  his  ap« 
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prentice  ["  apprentice  or  servant "]  unlawfally  and  mall- 
ciooftly  did  make  an  assauHy  and  him  the  said  C.  D.  did  then 
beat  and  ill-treat,  whereby  the  life  of  the  said  C.  D.  was  then 
endangered :  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  Lady  the  Queen, 
her  crown  and  dignity.  [Add  \f  necessary  another  count, 
stating  the  assault  and  battery  as  above,  ''whereby  the 
health  of  the  said  C.  D.  then  was  [or  is  likely  to  be]  pei- 
manently  injured." 

Misdemeanor ;  imprisonment  with  or  without  hard  la- 
bour, for  not  mare  than  three  years,  14  Yict.  c  11,  s.  1. 
Costs  of  prosecution  as  allowed  in  certain  misdemeanors  by 
Stat,  7  O.  4,  c.  64.  Id.  s.  2.  See  ante,  p.  187.  GuarcUans 
of  the  union,  or  guardians  or  overseers  of  the  parish,  may  he 
bound  over  to  prosecute.    Id.  s.  6. 


Evidence* 
To  maintain  this  indictment,  the  prosecutor  most  prove — 

1.  The  apprenticeship  or  service.  In  the  case  of  an  appren- 
tice, it  may  be  advisable  to  give  the  defendant  notice  to  pro- 
duce the  original  indenture,  if  the  prosecutor  have  not  a  coun- 
terpart, or  if  there  be  no  admission  of  the  apprenticeship  on 
the  part  of  the  defendant  See  R,  v.  Crompton,  Car.  ^ 
Jf.6e7. 

2.  The  assault,  and  its  efibct,  as  stated  in  the  indictment ; 
and  a  medical  witness  may  be  necessary,  to  prove  that  the 
life  of  the  prosecutor  was  endangered  by  it,  or  his  health  per- 
manently injured  or  likely  to  be  iiyiued  by  it,  as  stated. 

d.  That  the  assault  was  unlawful  and  malicious.  This  may 
be  proved,  by  proving  that  it  was  committed  without  cause ; 
or  that  the  correction  exceeded  greatly  the  bounds  of  due 
moderation,  either  in  the  measure  of  it,  or  in  the  instrument 
with  which  it  was  inflicted ;  see  ante,  p.  218 ;  and  in  general 
it  may  be  feirly  presumed  firom  the  nature  of  the  assault  and 
its  results,  for  the  defendant  will  be  presumed  to  have  intended 
that  which  he  actually  effected. 

27.   Not  Providing  Apprentices  or  Servants  with  necessary 

Food,ffCn 

Indictment^ 

)     The  jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.    ]  oath  present,  that  A.  B.,  on  the  — ^  day  of , 

in  the  year  of  our  Lord ,  being  the  master  of  one  C.  D., 

02 
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his  apprentice  {^*  apprentice  or  servant  **']f  and  then  legally 
liable  to  provide  for  the  said  C.  D.,  as  his  apprentice  as  afore- 
said, necessary  food  and  clothing  [  *'food,  clothing ,  or  lodg- 
ing "]  did  then  wilfnlly  and  without  lawfal  excuse  refuse  and 
neglect  [''  refiise  or  neglect "]  to  provide  the  same  for  him 
the  said  C.  D. ;  ^whereby  the  life  of  the  said  C.  D.  was  en- 
dangered [or  whereby  the  health  of  the  said  C.  D.  then  was, 
or  is  likely  to  be — permanently  injured*:  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  Lady  the  Queen,  her  crown  and  digcnity.  [ItU  very 
doubtful t  from  the  manner  in  which  the  atat.  14  Vict,  e.  II , 
»,\^is  drawn f  whether  the  words  here  between  the  asterisks 
•  •  are  necessary.  The  section  d^nes  two  offences — "  Where 
the  master  or  mistress  of  any  person  shall  be  legally  liable 
to  provide  for  such  person  ^  as  an  apprentice  or  as  a  servant , 
necessary  food^  clothing,  or  lodging,  and  shall  wi^ully  and 
without  lawful  excuse  refuse  or  neglect  to  proviele  the  same, 
or  where  the  master  or  mistress  of  any  such  person  shall 
unlawfully  and  maliciously  assault  such  person,  whereby 
the  life  of  such  person  shall  be  endangered  or  the  health  of 
such  person  shall  have  been  or  shall  be  likely  to  be  perma^' 
nently  injured,  such  master  or  mistress  shall  be  guilty  of  a 
misdemeanor,"  Sfc.  And  the  doubt  is,  whether  the  latter 
clause,  **  whereby  the  life,"  S^c,  overrides  the  statement  qf 
both  offences,  and  applies  as  well  to  the  not  providing  qf 
food,  Src,  as  to  the  assault.  According  to  the  ordinary  eon--' 
struction  of  Acts  of  parliament,  this  latter  clause  loould 
not  apply  to  both,  but  to  the  assault  only.  Yet  in  all  such 
cases  at  common  law,  before  this  statute,  it  was  actually 
necessary  to  state  the  if\jury  the  apprentice  or  servant  sus^ 
tained  by  the  deprivation  of  necessary  food,  ^c,  otherwise  it 
would  be  no  offence.  We  must  wait,  however,  for  some  deci" 
sion  upon  the  sul(ject;  in  the  meantime  I  have  included  the 
words  in  this  indictment,  for  if  they  really  do  not  form  any . 
part  of  the  definition  of  the  offence,  they  may  be  r^ected  as 
surplusage,  and  need  not  be  proved.    See  ante,  pp.  86. 1 19. 

Misdemeanor ;  imprisonment,  tcith  or  icithout  hard  la-' 
bour,  for  not  more  than  three  years.  14  Vict.  c.  11,  s.  1. 
Costs  of  prosecution,  as  alloteed  in  certain  misdemeanors  by 
Stat.  1  0. 4,  c.  64.  Id.  s.  2.  See  ante,  p.  187.  Guardians 
qf  the  union,  or  guardians  or  overseers  of  the  parish,  may 
be  bound  over  to  prosecute.    Id.  s.  6. 

Evidence« 
To  maintain  this  indictment,  the  prosecutor  must  prove— 

1.  The  apprenticeship  or  service,  as  in  the  last  case;  from 
which  will  be  inferred  the  legal  liability  of  the  defendant  to 
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proTide  the  prosecutor  with  all  necessary  food,  clothing,  or 
lodging. 

2.  The  reAual  or  neglect  of  the  defendant  to  provide  the 
prosecutor  with  the  same,  as  stated  in  the  indictment. 

8.  That  the  prosecutor's  life  was  thereby  endangered  by  it, 
or  his  health  permanently  injured,  or  likely  to  be  ixyured,  by 
it,  if  it  be  decided  that  this  forms  any  part  of  the  definition  of 
the  ofi^nce.  Vide  supra,  the  note  at  the  end  qf  the  above 
indictment. 

28.   False  Imprisonment, 
Indictment. 

!The  jurors  for  our  Lady  the  Queen,  upon  their 
oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  in  and  upon  one  C.  D.  unlaw- 
fully did  make  an  assault,  and  him  the  said  C.  D.  did  then 
unlawfully  and  injuriously,  and  against  the  will  of  the  said 
C.  D.,  and  without  any  legal  warrant  or  authority,  or  any  rea- 
sonable or  justifiable  cause  whatsoever,  imprison  the  said 
C.  D. ;  against  the  peace  of  our  Lady  the  Queen,  her  crown 
and  dignity. 
Misdemeanor  at  common  law ;  fine,  imprisonment,  or  both. 

Svidenee. 
To  in^fatn<Ti  this  indictment,  the  prosecutor  must  prove — 

The  imprisonment.  The  slightest  detention  of  a  party,  or 
restraint  of  his  personal  liberty,  against  his  will,  is  an  impri- 
sonment ;  and  if  that  be  done  without  lawful  authority,  it  is 
technically  termed  &lse  imprisonment.  False  imprisonment 
is  therefore  a  mixed  question  of  law  and  fisct :  whether  there 
was  a  detention  of  the  party,  against  his  will,  amounting  to 
an  imprisonment,  is  a  question  of  fact;  see  Cant  v.  Parsons, 
6  Car.  ff  P.  504 ;  and  whether  the  authority  under  which  it 
was  efibcted,  was  lawful,  or  was  such  as  did  not  justify  the 
officer  or  gaoler,  &c.,  in  the  detention,  is  a  question  of  law, 
depending  upon  the  drcnmstances  of  each  particular  case. 

But  all  the  prosecutor  has  to  prove  is  the  imprisonment ; 
for  that  is  presumed  to  be  unlawful,  until  the  contrary  is 
shown.  It  is  for  the  defendant  to  justify  it,  by  proving  that 
it  was  lawful,  as  an  arrest  without  warrant,  see  ante,  p.  21. 
1  Arch  N.  P.  612,  513,  or  an  arrest  under  warrant,  see  ante, 
p.  30.  1  Arch.  N,  P.  510 ;  or  as  an  arrest  under  civil  process, 
see  1  Arch.  iV.  P.  507. 


294  Setting  Spring  Gvn$j  ^c. 

Indictments  for  false  iiqprisonment  seldom  oocor  in  pfse- 
tice ;  it  not  being  one  of  those  misdemeanors  in  which  the  eosts 
of  the  prosecutors  and^tnesses  are  allowed,  the  injured  party 
osually  prefers  the  ciTil  remedy.    See  1  Arch,  N.  P,  504. 


89.  Setting  Spring  GwUy  fft. 

Indictment, 

)     The  Jurors  for  our  Lady  the  Qaeeo»  mpoD  their 

to  wit.    \  oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  did  set  and  place  ["  s^  or  place 

or  eauee  to  he  set  or  placed  "]  a  certain  spring  gun  [''  epring 
gun,  mantrap f  or  other  engine  calculated  to  deetroy  human 
life,  or  iftfliet  griccout  bodily  harm  "]  with  intent  that  the 
same  should  destroy  or  inflict  grievous  bodily  harm  upon  a 
trespasser  or  other  person  who  ^ould  oome  in  contact  thae- 
with :  a^nst  the  farm  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peaoe  of  our  Lady  the  Queen,  her 
crown  and  dignity.  [The  statute  makes  it  a  misdemeanor  to 
set  spring  guns,  ^.,  with  intent  '*or  whereby"  theeame 
may  destroy ,  S^,  If  a  man  actually  receive  bodily  harm 
from  it,  it  dees  not  seem  to  be  necessary  to  ttdd  another  count 
stating  it ;  but  the  fact  qf  bodily  harm  being  inflicted,  will 
be  evidence  qf  the  gun,  ^c.,  having  been  set  taith  that  intent. 
Misdemeanor,  7  &  8  O.  4,  c  18,  s.  1.  Fine  or  iinprison* 
tnent,  or  both. 


Evidence, 

To  maintain  this  indictment,  the  prosecator  must  prove-— 

1.  The  setting  of  the  spring  gun,  mantrap,  or  other  engine, 
as  mentioned  in  the  indictment ;  and  that  it  was  set  by  the 
defendant,  or  by  his  directions  or  orders,— or  if  set  by  any 
other  person,  that  the  defendant  continued  it  on  his  premises 
after  he  came  into  posession  of  them.  7  jr  8  (?.  4,  c.  18,  s.  3. 
The  statute,  however,  does  not  prohibit  the  setting  of  spring 
guns,  mantraps,  &c..  in  a  dwelling-house,  from  sunset  to  sun- 
rise, for  the  protection  thereof.  Id,  s,  4.  Nor  does  it  extend 
to  the  setting  of  any  gun,  or  trap,  such  as  is  usually  set  for 
destroying  vermin.    Id,  s.  H. 

2.  That  the  gun  was  so  loaded  and  set,  or  the  mantrap,  kc,, 
so  set,  as  to  be  capable  of  destroying,  or  of  inflicting  grievous 
bodily  harm.     See  ante,  p.  266. 
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8.  The  intent  to  do  grierous  bodily  hann.  This  may  lea- 
flonably  be  implied  ^m  the  nature  of  the  instrument,  the 
manner  in  which  it  was  set,  or  from  its  liaving  actually  in- 
flicted grieroos  bodily  harm  upon  the  prosecutor. 

90.  Adxnxnittermg  Ihrugs,  jre.,  to  procure  Abortion, 

Indictment, 

*^—     )     The  jurors  for  our  Lady  the  Queen  upon  their 

to  wit.    )  oath  present,  that  A.  B.,  on  the  —  day  of , 

in  the  year  of  our  Lord ,  unLawfully  and  feloniously  did 

administer  to  [or  did  cause  to  be  taken  by]  a  certain  woman 

called  C.  D.,  a  large  quantity,  to  wit, of  a  certain  noxious 

thing  I* 'poison  or  other  noxious  thing**']  called ,  witii 

Intent  then  and  thereby  to  cause  the  miscarriage  of  the  said 
C.  D. :  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  X«ady  the  Queen,  her 
crown  and  dignity.  [Add  a  second  county  stating  it  to  be  ''a 
certain  noxious  thing  to  the  jurors  unknown." 

FeiUmy ;  transportation  for  life,  or  not  less  than  fifteen 
years;  or  imprisonment  \yoith  or  vnthout  hard  labour,  sect.  8] 
for  not  mere  than  three  years,  1  Vict.  c.  86,  s.  6.  Acees^ 
series  before  the  fact,  are  punishable  in  the  same  manner  ; 
accessories  aftor  thefactf  by  imprisonment  [with  or  without 
hard  labour,  Id.  s.  8  J  for  not  more  than  two  years.   Id.  s.  7. 

As  to  costs,  see  ante,  p.  186;  costs  of  apprehension,  see 
ante,  p.  189. 

JBmdence, 

To  maintain  this  indictment,  it  is  necessary  to  prove — 

1.  That  the  defendant  administered  to  the  woman,  C.  D., 
the  poison  or  other  noxious  thing  mentioned  in  the  indict* 
ment.  In  Cadman's  case  already  noticed,  ante,  p.  857,  which 
was  a  case  of  administering  poison  to  a  woman  with  intent  to 
murder,  it  was  holden  that  the  poison  could  not  be  considered 
as  administered,  unless  it  were  actually  taken  into  the  stomach ; 
and  as  it  there  appeared  that  although  the  prisoner  gave  her  the 
poison,  and  prened  her  to  take  it,  yet  she  merely  put  it  into 
her  mouth,  and,  suspecting  it  to  be  poison,  spit  it  out  again, 
•*it  was  holden  not  to  be  an  administering  of  poiwn  within 
the  statute  on  which  the  indictment  in  that  ease  was  framed, 
and  it  is  probable  that  the  same  construction  would  be  given 
to  this  statute.  But  if  a  person  give  savin  or  other  noxious 
tiling  to  a  woman,  to  procure  her  miscarriage,  and  she  then 
take  and  swallow  it,  it  will  be  an  administering  of  it,  within 
the  meaning  of  this  indictment ;  or  if  she  swallow  it  afterwards. 


S96  Abortion, 

even  in  the  prisoner's  absence,  it  shonld  seem  that  it  would 
satisfy  the  words  *'  did  cause  to  be  taken  "  &c.,  in  the  above 
form.  If  it  be  proved  that  the  poison  or  noxious  tiling  was 
given  to  the  woman,  but  the  prosecutor  fail  in  proving  that 
she  took  it,  the  defendant,  it  should  seem,  may  be  convicted 
of  an  attempt  to  commit  the  offence,  within  stat  14  &  15  Vict, 
c.  100,  s.  9,  ante,  p  124. 

S.  That  the  thing  administered,  was  the  poison  or  noxious 
thing  named  in  the  indictment,  which  may  be  proved  by  the 
prisoner's  admissions,  or  otherwise.  Or  if  theindictment  state 
it  to  be  a  certain  noxious  thing  to  the  jurors  aforesaid  unknown, 
it  may  be  proved  to  be  noxious  from  its  effects,  or  from  the 
intent  with  which  it  was  given.  Where  it  was  called  in  the 
indictment  *'a  decoction  of  a  certain  shrub  called  savin," 
(which  is  produced  by  boiling  the  leaves),  and  the  evidence 
was  of  an  '*  infusion'*  (which  is  produced  by  pouring  boiling 
water  on  the  leaves  of  the  shrub),  Lawrence,  J.,  held  the 
variance  to  be  immaterial,  as  they  were  ^usdem  generis, 
jK.  v.  Phillips,  3  Camp.  74. 

8.  The  intent  to  procure  the  miscarriage  of  C.  D.  This  may 
be  proved  from  the  admissions  or  acts  of  the  prisoner,  or  from 
the  effects  of  the  medicine.  See  ante,  pp.  1 19, 1!20.  If  the 
intent  existed,  it  is  little  matter  whether  the  drug  had  the 
intended  effect,  or  even  whether  the  woman  at  the  time  was 
with  child;  R.  v.  GoodchUd,  2  Car,  ^  JT.  293;  for  the 
administering  the  drug  or  other  thing  with  the  intent  stated, 
is  the  offence  charged.  If  it  also  have  the  effect  of  killing  the 
mother, — or  if  the  child  be  bom  alive,  but  die  by  reason  of  its 
premature  birth, — we  have  seen  that  the  offence  would  amount 
to  murder.    Ante,  p.  221. 


31 .  Ueing  Inetrumente  to  procure  Abortion, 

Indictment, 
)     The  jurors  for  our  Lady  the  Queen,  ilpon  their 


to  wit.    )  oath  present,  that  A.  B..  on  the day  of 

in  the  year  of  our  Lord ,  unlawfully  and  feloniously  did 

use  a  certain  instrument  called  a ,  by  then  letating  how 

it  toas  used  ;  the  words  in  the  statute  are,  *'  any  instrument 
or  other  means  whatsoever ; "  \f  by  other  means  state  them. 
See  R,  V.  West,  2  Car,  ^  K,  784]  ;  vnth  intent  then  and 
thereby  to  cause  the  miscaiTiage  of  the  said  C.  D. :  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and 
afjrainnt  the  peace  of  our  Lady  the  Queen,  her  crown  and 
dignity.     [Add  another  count,  stating  it  to  be  ^^  a  certain 
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instrument  to  thejurore  cfforeeaH  wnkn/own,**  The  name  of 
the  woman  will  he  stated,  in  stating  the  manner  in  which  the 
instrument  was  used,  and  referred  to  afterwards  as  the  "  said 
C.  D." 

Felony;  transportation  for  life,  or  not  less  than  fifteen 
years;-— or  imprisonment  [with  or  without  hard  labour ^ 
tect.  8],  for  not  more  than  three  years.  1  Vict.  c.  85,  s.  0. 
Accessories  before  the  fact  are  punishable  in  the  same  man^ 
ner ;  accessories  after  the  fact,  by  imprisonment  [with  or 
without  hard  labour,  Id.  s.  8], /or  not  more  than  two  yearn. 
Id.  8.  7.  • 

Svidence. 

To  prove  this  indictment,  it  is  neceflsary  to  prove — 

1.  The  instrument,  if  described,  and  the  nse  made  of  it  by 
the  prisoner,  as  mentioned  in  the  indictment. 

2.  The  intent  with  which  it  was  used,  as  in  the  last  case. 


32.  Concealing  the  Birth  of  a  Child. 

Indictment. 
\     The  jurors  for  our  Lady  the  Queen,  upon  their 


to  wit.    S  oAth  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  being  then  big  with  a  [male] 

child,  was  then  delivered  of  llie  said  child  tdive,  and  which 
■aid  child  then  instantly  died ;  and  that  after  the  said  child 
had  so  died  as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid, 
the  said  A.  B.  did  endeavour  to  conceal  the  birth  thereof,  by 
secretly  burying  [*^  secret  burying  or  otherwise  disposing  of "] 
the  dead  body  of  the  said  child :  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  Lady  the  Queen,  her  crown  and  dignity.  {Second 
count.)  And  the  jurors  aforesaid  upon  their  oath  aforesaid  do 
further  present  that  the  said  A.  B.,  on  the  day  and  year  afore- 
said, being  then  big  with  a  [male]  child,  was  then  delivered  of 
the  mid  last-mentioned  male  child,  which  said  last-mentioned 
child  was,  at  the  time  the  said  A.  B.  was  so  delivered  of  him, 
dead,  and  that  the  said  A.  B.  did  then  endeavour  to  conceal 
the  biith  of  tlie  said  last-mentioned  child,  by  secretly  burying 
the  dead  body  of  the  same :  against  the  form  of  the  statute  in 
such  case  nuide  and  provided,  and  against  the  peace  of  our 
Lady  the  Queen,  her  crown  and  dignity.  [If  the  concealment 
be  by  other  means  than  secret  burying,  state  them  specially. 
Misdemeanor ;  imprisonment,  with  or  without  hard  labour, 
for  not  more  than  two  years.     9  0.  4,  c.  81,  s.  14.    If  the 

0  3 
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mother  he  tried  for  the  murder  qf  her  ehUd  and  aeqmittsd, 
the  jury  may  Jmd  her  guilty  qf  concealing  U$  birthy  and 
then  sentence  may  be  paeeedy  at  if  $he  had  been  convicted  on 
the  above  indictment.  Id.  A  nd  the  same,  if  the  grand  Jury 
throw  out  the  biU  for  murder^  and  the  mother  be  tried  on 
the  coroner's  inquieitiony  and  acquitted,  R.  v.  Mayward, 
R.  &  Ry.  240. 


To  maintain  tliis  indictment,  it  is  neoMiary  to  prove— 

1 .  That  the  piitoner  was  delivered  of  a  child.  It  is  imma- 
terial whether  it  was  bom  dead,  or  died  afterwards ;  in  one 
count  here  it  is  stated  to  have  been  bom  ali?e  and  that  it  died 
afterwaidsysiid  in  the  other  that  it  was  bom  dead, — bat  this  is 
done  merely  for  the  convenience  of  showing  that  the  child  was 
dead  at  the  time  of  the  bvrying  or  other  disposal  of  the  body, 

2.  That  she  endeavoured  to  conceal  the  birtli,  by  secret 
burying  or  other  disposal  of  the  dead  body.  And  if  she  have 
done  it  by  an  agent,  it  is  just  the  same  as  if  she  did  it  herself; 
and  she  and  the  agent  are  both  guilty.  R.  v.  Douglas  ^  Holly 
7  Car.  ^  P.  644.  And  where  it  has  been  objected,  on  the 
authority  of  Peat's  case,  1  East,  P.  C.  229,  that  as  the  birth 
was  known  to  a  second  person,  there  could  be  no  concealment, 
the  Judges  have  overruled  the  objection  wherever  such  second 
pei-son  appeared  to  be  an  accomplice  in  the  concealment. 
Where  a  woman  who  was  delivered  of  a  seven  months'  child, 
threw  it  down  a  privy,  and  it  appeared  that  another  woman, 
charged  as  an  accomplice  with  her,  must  have  known  of  the 
birth,  although  slie  denied  it, — the  two  women  being  indicted 
for  the  murder  of  the  child,  the  jury  acquitted  them,  but  found 
the  mother  guilty  of  endeavouring  to  conceal  the  birth  :  the 
judge,  however,  doubting,  as  a  second  person  knew  of  the  biiih, 
whether  the  case  was  wi&in  the  statute,  reserved  the  point  for 
the  opinion  of  the  Judges;  and  they  were  unanimously  of 
opinion  that  the  act  of  throwing  the  child  down  the  privy, 
was  evidence  of  an  endeavour  to  conceal  the  birth  of  the  child, 
and  that  the  conviction  was  right.  R.  v.  Cornwall,  R.^ 
Ry.  336.  So,  where  a  woman,  being  delivered  of  a  child, 
which  died  soon  after  birth,  concurred  with  her  paramour  in 
endeavouring  to  conceal  the  birth,  and  by  her  persuasion  (she 
remaining  in  bed)  he  took  the  body,  and  buried  it  in  a  field, 
intending  to  conceal  the  birth :  it  was  bolden  that  both  were 
guilty.  R.  V.  Bird  jr  Nash,  2  Car.  ^  K.  817.  And  where 
it  appeared  that  a  man  had,  previously  to  the  birth,  counselled 
the  woman  to  conceal  it,  and  she  did  so,  it  was  holden  that  as 
by  the  31  st  section  of  the  statute  those  who  counsel  and  advise 
a  misdemeanor  are  to  be  deemed  principal  ofibnders,  he  and 
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the  woman  might  be  Jointly  indieted  for  the  eonoealment  R, 
T.  Douglas  ^  Hall,  7  Car.  ^  P.  644. 

As  to  the  act  of  ooocealmont :  the  words  of  the  statate  are, 

^  by  secret  burying  or  otherwise  disposing  of  the  dead  body." 

In  a  case  tried  before  Rolfe,  B.,  on  the  northern  drcnit,  where 

it  appeared  that  the  woman,  immediately  npon  the  child 

being  bom,  put  it  into  her  box  in  the  bedroom,  with  Intent  to 

remove  and  dispose  of  it  permanently  afterwards,  for  the 

purpose  of  concealing  its  birth :  his  Lordship  held  that  it  was 

not  a  case  within  the  statute ;  the  words,  "  otherwise  disposing 

of  the  dead  body,"  must  mean  a  disposal  of  the  same  nature 

aa  that  preoedii^  it  in  the  same  sentence,  namely, ''  secret 

burying,"  and  must  be  such  as  was  intended  by  the  woman  to 

be  a  flmil  disposal  of  it.    B.  ▼.  Marjf  Alton,  York  Sp.  Am, 

1841,  M8.    But  in  a  more  recent  case,  where  the  woman 

concealed  the  child  between  the  bed  and  the  mattress,  and  it 

appeared  that  before  her  deliyery  she  constantly  denied  her 

betog  with  child,  and  after  her  delivery  persisted  in  saying  that 

she  had  not  been  delivered,  but  at  last  confessed  to  the  surgeon 

that  she  had,— the  woman  being  convicted,  and  the  case 

reserved  for  the  opinion  of  Uie  judges,  they  held  that  she  was 

properly  convicted.     R,  v.  Qoldthorpe,  Car.  jr  3f.  385. 

Where,  however,  the  child  was  found  concealed  in  a  bed 

among  the  feathcnrs,  bat  it  was  not  known  who  placed  it  there, 

and  it  appeared  that  the  mother  had  sent  for  a  surgeon  to 

attend  her  in  her  lying-in,  and  had  prepared  clothes  for  her 

baby :  Park,  J.,  held  that  these  latter  fiicts  negatived  con- 

ceahnent,  and  he  directed  the  jury  to  acquit  the  prisoner.   R. 

V.  Higley,  4  Car.  jr  P-  960.    So,  where  a  woman  having 

gone  to  a  privy  for  another  purpose,  the  child  slipped  from 

her  unawares,  foil  into  the  soil,  and  was  suffocated :  Patteson, 

J.,  held  Uiat  she  could  not  be  convicted  of  concealment, 

altfaoogh  it  was  proved  also  that  she  had  denlM  the  birth  of 

the  child.    R.  v.  Turner,  8  Car.  jr  P.  756.    And  where  the 

dead  body  of  the  child  was  found  in  the  privy,  lying  on  the 

top  of  the  soil,  just  as  it  would  if  it  had  dropped  ih)m  the 

mother  who  had  gone  there  for  another  purpose, — Piatt,  B., 

left  it  to  tiie  jury  to  say  whether  it  had  been  thrown  there  by 

the  prisoner  for  the  purpose  of  concealment,  or  whether  it 

had  passed  from  her  unawares  when  she  was  there  for  another 

purpose,  in  which  latter  case  they  ought  to  acquit  her ;  and 

she  was  acquitted.    R.  v.  Coxhead,  1  Car.  ^  K.  823. 

38.  Child  Stealing. 

Indictment. 

—     >     The  jurors  for  our  Lady  the  Queen,  npon  their 
to  wit.    S  ott>th  present,  that  A.  B.,  on  the  —^  day  of  — , 
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in  the  year  of  our  Lord ,  feloniously  and  malicioosly  did 

by  fraud  ["  by  farce  or  fraud"]  lead  and  entice  away  [^"lead 
or  take  avDay^  or  decoy  or  entice  away,  or  detain  "]  one  C.  D., 
then  a  child  under  the  age  of  ten  yeaiv,  to  wit,  of  the  age  of 

years,  with  intent  divers  articles,  that  Is  to  say,  [one 

doth  coat,  jf«.,  stating  the  articles]  of  great  ralue,  to  wit,  of 

the  value  of ,  which  were  then  upon  and  about  the  peraon 

of  the  said  child,  then  feloniously  to  steal,  take,  and  carry 
away :  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  Lady  the  Queen,  her 
crown  and  dignity.  {Second  count.)  And  the  jurors  afore- 
said upon  their  oath  aforesaid  do  further  present,  that  the 
said  A.  B.,  on  the  day  and  year  aforesaid,  feloniously  and 
maliciously  did  by  fraud  lead  and  entice  away  the  said  C.  D., 
then  a  child  under  the  age  of  ten  years,  to  wit,  of  the  age  of 

years,  with  intent  then  and  thereby  to  deprive  J.  D.,  the 

father  of  the  said  child  ["parent  or  parents,  or  other  person 
having  the  lawful  care  or  charge  of  such  child  "]  of  the  pos- 
session of  the  said  child  :  against  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  of  our 
Lady  the  Queen,  her  crown  and  dignity.  [Add  other  counts, 
if  necessary,  for  detaining  the  child  by  fraud,  or  for  taking 
or  detaining  it  by  force. 

Felony;  transportation  for  seven  years; — or  imprison' 
ment,  with  or  unthout  hard  labour,  Jor  not  more  than  two 
years,  and,  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or 
privately  whipped  (if  the  court  shall  think  Jit)  in  addition 
to  the  Unprisonment,    9  G.  4,  c.  31,  s.  21. 


JEvidence. 

To  maintain  this  indictment,  the  prosecutor  must  prove — 

1.  The  taking  or  enticing  the  child  away,  as  stated  in  the 
indictment.  This,  as  in  ordinary  cases  of  larceny,  must  often 
be  implied  from  circumstances ;  particularly  where  the  child 
is  too  young  to  be  sworn  as  a  witness.  Whether  done  by  force 
or  finud,  may  readily  be  presumed  by  the  jury,  if  it  be  stated 
in  both  ways  in  the  indictment;  for  the  offence  cannot, 
perhaps,  be  committed  by  any  other  means. 

"2.  That  the  child  was  at  the  time  under  ten  years  of  age. 
A  variance  between  the  age  stated  and  that  proved  will  not 
be  material,  provided  it  be  proved  to  be  under  ten  years. 

3.  The  intent,  as  stated  in  the  indictment.  This,  as  in 
other  cases  of  intent,  must  in  geneitd  be  proved  from  the 
admissions  or  acts  of  the  prisoner,  or  from  other  circumstances 
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from  which  the  jury  may  fScdrly  infer  it.  If  the  prisoner 
dispoeed  of  any  of  tlie  clothes,  although  this  might  be  good 
evidence  of  a  larceny,  yet  he  is  not  entitled  to  be  acquitted  on 
that  account,  both  offences  being  felonies ;  but,  on  the  con- 
trary, it  is  good  evidence  of  the  intent,  under  the  first  count  of 
the  above  indictment.  And  if  the  taking  be  proved  to  have 
been  intentional,  proof  that  J.  D.  is  the  father  of  the  child 
will  raise  a  sufficient  presumption  of  the  intent  laid  in  the 
second  count. 

Two  sets  of  persons  are  specially  exempted  from  proeecu- 
tioD  for  this  offence :  persons  claiming  a  right  to  the  possession 
of  the  child,  and  getting  possession  of  it,  and  a  person  claiming 
to  be  fi&ther  of  an  illegitimate  child,  taking  it  out  of  the  pos- 
session of  the  mother,  or  other  person  having  charge  of  it. 
9(?.  4,c.  31,/r.  20. 

94.  Abduction  of  a  Girl  against  her  Will,  from  the  Motive 

of  Lucre. 

Indictment, 

\     The  jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.     5  oftth  prei»ent,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  feloniously  aud  from  motives  of 

lucre  did  take  a^ny  and  detain  [*'  take  away  or  detain  "]  a 
fiertain  woman  named  C.  D.,  against  her  will,  with  intent  her 
the  said  C.  D.  then  to  marry ;  [''  marry  or  cL^le,  or  to  cawte 
her  to  be  married  or  dtfiled  by  any  other  person "] ;  she 
the  said  C.  D.,  at  the  time  she  was  so  taken  away  and 
detained  by  the  said  A.  B.  as  aforesaid,  then  having  a  certain 
present  and  absolute  legal  interest  in  certain  real  and  pen»onal 
estate,  [**  any  interest,  whether  legal  or  equitable,  present  or 
future,  absolute,  conditional,  or  contingent,"  or  being  **  an 
heiress  presumptive  or  next  of  kin  to  any  one  having  such 
interest "]  :  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  Lady  the  Queen, 
her  crown  and  dignity.  [^It  may  be  prudent  in  some  cases  to 
add  a  count  stating  the  nature  of  the  property. 

Felony ;  transportation  for  life,  or  not  less  than  seven 
years ; — or  imprisonment,  with  or  toithout  hard  labour,  for 
not  more  than  four  years,    U  6.  4,  c.  31,  s.  10. 


Evidence. 

To  maintain  this  indictment,  it  is  necessary  to  prove — 

I.  The  taking  or  detaining  of  C.  D.,  as  stated  in  the 
indictment. 
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S.  That  it  WM  agtinft  her  wilL 

9.  That  she  had  at  the  time  that  interest  hi  inropertj  ^Hii^ 
ia  stated  in  the  indictment.  And  tiiis  will  raise  the  presomp- 
tioQ  that  the  taUng  was  from  motives  of  Incre,  particolarly  if 
it  be  proved  that  the  defendant  knew  it,  or  linew  that  she  was 
entitled  to  propertj  generally,  thoogh  not  knowing  the  psv^ 
ticolarsofit. 

4.  Tlie  intent  stated,  which  may  be  preeomed  from  the 
words  or  acts  of  the  prisoner,  or  of  those  acting  in  concert 
with  him.    Se$  ants,  pp.  110, 190. 

35.  AbdueHon  qfa  Oirl  tauUr  Sixteen  Teare  of  Age. 

Indictment. 
}     The  JuTon  ibr  onr  Lady  the  Queen,  upon  their 


to  wit.    S  oath  present,  that  A.  B.,  on  the day  of 

in  the  year  of  our  Lord ,  imlawfully  did  take  and  caose 

to  be  taken  a  certain  young  unmarried  girl  named  C.  D.,  oat 
of  the  possession  of  J.  D.,  her  father,  and  against  the  will  of 
the  said  J.  D.  [''  out  qf  the  poiseeeion  and  agamet  the  will  qf 
her  father  or  mother^  or  of  any  other  pereon  having  the 
lawful  care  or  charge  qf  her"'\,  she  the  said  C.  D.  being 
then  an  unmarried  girl  under  the  age  of  sixteen  years,  to  wit, 

of  the  age  of :  against  the  form  of  the  statute  in  such 

case  made  and  provided,  and  against  the  peace  of  our  Lady 
the  Queen,  her  crown  and  dignity. 

Misdemeanor;  fine  or  imprieonment,  or  both.    9  G.  4, 
c.  31,  s.  SO.    Ae  to  coets^  see  ante,  p.  187. 


Bmdence. 

To  maintain  this  indictment,  it  is  necessary  to  prove— 

1.  The  taking,  as  stated  in  the  indictment.  In  one  case, 
Parke,  B.,  ruled  that  a  mere  decoying  or  enticing  a  girl  to  go 
away  voluntarily,  though  by  fraudulent  pretences,  would  not 
amount  to  the  offence  contemplated  by  the  statute.  R.  v. 
Meadowe,  1  Car.  ^  K,  389.  But  in  a  subsequent  case,  where 
it  appeared  that  the  girl  actually  proposed  to  the  man  to 
elope  with  him,  and  be,  in  pursuance  of  it,  went  to  the  father's 
house  at  night,  placed  a  ladder  against  a  window,  and  held  it 
whilst  she  descended,  and  both  of  them  then  eloped : 
Atcberley,  Seij.,  held  this  to  be  a  case  within  this  section ;  and 
Tindal,  C.  J.,  to  whom  he  afterwards  mentioned  it,  was  of  the 
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nme  opinion.    B.  ▼.  RdbmSy  1  Car,  jr  K.  456.     S.  P,  B. 
▼.  BinoeU,  11  ^Jbato'^  J.  P.  582. 

2.  That  the  girl  was  then  onmaniedi  and  under  axxteen 
years  of  age.  A  variance  between  the  age  stated  and  that 
proved  is  not  material,  provided  the  age  proved  be  under 
sixteen.  Perhaps  it  should  be  ten  years  at  least ;  for  other- 
wise it  might  be  deemed  child  stealing  {see  ante,  p.  290), 
which  is  a  felony. 

3.  That  when  she  was  taken,  she  was  in  the  possession  of 
her  father  or  mother,  or  of  some  person  having  the  lawful 
care  or  charge  of  her,  as  stated  in  the  indictment ;  and  that 
she  was  taken  against  the  will  of  the  person  in  whose  posses- 
sion she  is  stated  to  be.  And  where  the  consent  of  the  parents 
was  obtained  by  misrepresentation  and  fraud,  the  party  having 
at  the  time  aq  intent  to  debauch  the  girl,  Onmey,  B.,  held  it 
to  be  a  case  within  the  statute.  B,  v.  Hopkins,  1  Car.  jp  M. 
254.  It  may  be  doubted,  perhsps,  whether  the  taking  such  a 
young  girl  out  of  the  possession  of  her  schoolmistress,  with 
the  consent  of  the  schoolmistress,  although  against  the  will  of 
her  father  and  mother,  be  an  offence  within  this  Act. 


36.  Procuring  the  Defilement  of  a  Oirl  under  Age. 

Indictment, 

^     The  Jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.     S  oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  by  wisely  pretending  and  repre- 
senting unto  one  C.  D.,  that  [here  set  out  the  false  pretences 
or  representations;  the  words  in  the  statute  are  ^^ false 
preteneeSjfalse  representations,  or  other  fraudulent  means"'^, 
did  procure  the  said  C.  D.  to  have  illicit  carnal  connexion 
with  a  certain  man  named  — - ,  [or  to  the  jurors  aforesaid 
unknown,]  she,  the  said  C.  D.,  at  the  time  of  such  procure- 
ment, being  then  a  woman  [or  girl]  under  the  age  of  twenty- 
one  years,  to  wit,  of  the  age  of :  Whereas,  in  truth  and 

in  i^  Incffatimni/  the  pretences  or  representations'\  :  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  onr  Lady  the  Queen,  her  crown  and 
dignity.  [The  false  pretences  or  representations,  it  should 
seem,  must  be  specially  negatived,  in  the  same  manner  as  in 
obtainmg  money  or  goods  under  false  pretences.  See  post, 
tit.  "  False  Pretences." 

Misdemeanor;  imprisonment  with  hard  labour  for  not 
more  than  two  years.  12  &  13  Vict.  c.  76,  s.  1.  Costs  to  be 
allvioed,  as  in  felony.    Id.  ss.  2,  3. 
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Evidence* 
To  maintain  this  indictment,  it  is  neoeisary  to  prove — 

1.  The  pretences  or  roprooontationfl  made  by  the  prisoner  to 
CD. 

2.  That  in  consequence  of  these  pretences  or  representatiiMUBy 
or  other  fraudulent  means  if  stated,  the  defendant  procured 
C.  D.  to  hare  carnal  connexion  with  the  man  mentioned  in 
the  indictment;  and  that  she  was  then  under  twenty-one 
years  of  age. 

3.  That  the  pretences  or  representations  were  false,  or  that 
the  other  means  stated  were  fraudulent. 

See  R,  V.  Mears  and  Chalk,  20  Law  J,  50,  m,  where  the 
prisoners  were  indicted  for  an  attempt  to  commit  this  ofl^ce, 
and  for  a  conspiracy  to  commit  it ;  and  the  count  for  the  con- 
spiracy was  holden  good. 

37.  Rape. 
'  Indictment. 

)     The  jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.     S  oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lonl ,  in  and  upon  one  C.  D.,  felo- 
niously and  violently  did  make  an  assault,  and  her  the  said 
C.  D.  then  violently  and  against  her  will,  feloniously  did 
ravish  and  carnally  Imow  ;  against  the  form  of  the  statute  in 
such  rase  made  and  provided,  and  against  the  peace  of  our 
Lady  the  Queen,  her  crown  and  dignity. 

Felony,  transportation  for  Itfe,  4  &  5  Vict.  c.  56,  s.  3. 
Persons  present,  aiding  and  abetting,  are  equally  guilty  ; 
R.  V,  Crisham,  Car.  &  M.  187 ;  and  are  punishable  in  like 
manner.  As  to  costs,  see  ante,  p.  186 ;  costs  of  apprehension, 
see  ante,  p.  189.  ^ 

Upoti  this  indictment,  the  jury  may  find  the  prisoner  not 
guilty  qf  the  felony,  but  guilty  of  the  attempt  to  commit  it ; 
and  thereupon  he  shall  have  judgment,  as  if  he  had  been 
indicted  for  the  attempt,  and  had  been  found  guM^y  ,*  14  & 
15  Vict.  c.  100,  s.  9 ;  namely,  imprisonment,  with  or  without 
hard  labour,  for  not  more  tJuin  two  years, and  the  court  may 
fine  the  qffender,  and  make  him  find  sureties  for  the  peace. 
9  O.  4,  c.  31, 8.  25. 

Rvidence. 

Rape  is  the  having  carnal  knowledge  of  a  woman,  by  force 
and  against  her  will.    1  Hawk.  c.  41,  s.  2. 
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To  maintain  this  indictment,  the  prosecutrix  must  prove — 

1.  Penetration.    Formerly  it  was  neoessary  to  prove  ^mis- 
sion in  the  body,  also.    But  by  Btat.  9  G.  4,  c.  31,  s.  18,  (after 
aseigning  the  punishment  of  rape,  unnatural  offences,  carnally 
Icnowing  and  abusing  girls  under  the  age  of  ten,  and  between 
"ten  and  twelve),  and  reciting  *'  whereas  upon  trials  for  the 
crimes  of  buggery  and  rape,  and  of  carnally  abusing  girls 
under  the  respective  ages  hereinbefore  mentioned,  o&nders 
frequently  escape  by  reason  of  the  difficulty  of  the  proof  which 
lias  been  required  of  the  completion  of  tliese  several  crimes:  ** 
for  remedy  thereof  it  is  enacted  "  that  it  shall  not  be  necessary, 
in  any  of  these  cases,  to  prove  the  actual  emission  of  seed,  in 
order  to  constitute  a  carnal  knowledge,  but  that  the  carnal 
knowledge  shall  be  deemed  complete,  upon  proof  of  penetration 
only."    8o  that  now,  evidence  of  the  penetration  alone  is 
sufficient,  even  although  the  fact  of  emission  be  negatived  by 
the  evidence.    J?,  v.  Cox,  6  Car.  Sf  P.  297.   R.  v.  Oammon, 
5  Id,  321.    JR.  V.  Allen,  9  Jd.  31.    And  any,  the  slightest, 
penetration, — proof  of  any  part  of  the  virile  member  of  the 
prisoner  having  been  between  the  labia  of  the  pudendum  of  the 
prosecutrix, — ^will  be  sufficient.    R.  v.  Lines,  per  Parke,  B., 
1  Car,  ^  K,  393.      In  one  case,  indeed,  Oumey,  B.,  said, 
that  if  the  penetration  were  not  sufficient  to  rupture  the 
hymen,  it  would  not  be  sufficient  to  constitute  the  offbnce. 
But  this  has  since  been  ruled  otherwise,  and  that  rupturing 
the  h2rmen  is  not  at  all  necessary  to  the  proof  of  penetration. 
R.  V.  Hughes,  9  Car.  ^  P.  762.    R.  v.  Jordan  et  al.,  9  Id. 
118.    And  see  R.  v.  McRue,  8  Car.  ^  P.  641. 

It  may  be  necessary  to  mention,  that  a  boy  under  fourteen 
years  of  age,  cannot,  in  contemplation  of  law,  be  guilty  of  a 
rape,  or  of  an  assault  with  intent  to  commit  it ',  R.  v.  Philips, 
8  Car.  Sf  P.  736 ;  but  he  may  be  convicted,  as  for  an  assault ; 
R.  V.  Brhmlow,  9  Car.  Sf  P.  366 ;  or  he  may  be  convicted 
as  being  present,  aiding  and  abetting  another  in  the  commiS'^ 
sion  of  the  rape.     R.  v.  Chvombridge,  7  Car.  ^  P.  582. 

2.  That  it  was  done  by  force  and  against  her  will.  Where 
a  man,  by  fraud,  went  to  bed  to  a  married  woman,  and  she, 
believiiig  him  to  be  her  husband,  allowed  him  to  have  con- 
nexion with  her :  tliis  was  holden  not  to  be  a  rape ;  R.  v. 
Saunders,  8  Car.  8f  P.  265 ;  and  the  same,  where  in  the  act 
the  wife  discovered  it  was  not  her  husband,  and  made  what 
resistance  she  could  to  prevent  its  completion.  R.  v.  Mc  Wil- 
liams, 8  Car.  ^  P.  286.  But  where  a  man  gave  a  woman 
liquor,  which  had  the  effect  of  rendering  her  insensible,  and 
he  thus  took  advantage  of  her  situation,  and  had  connexion 
with  her  during  her  iioensibility :  the  judges  held  this  to  be  a 
rape,  although  the  jury  found  that  the  prisoner  had  given  her 
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tlw  liqiMr  for  tibe  pvrpoae  of  cxcitiDg  her,  snd  not  for  the 
pnrpcMe  of  reodBring  her  inMosible  and  haTing  oonnezion 
whfa  pia  in  that  Hate.  R.  v.  Onqiftii,  1  Car,  ^  K.  746.  So, 
where  a  man  bad  cnnnewion  wHh  a  woman,  whibt  she  was 
labonring  vnder  deUrinm,  which  rendered  her  ineensible  u> 
hia  act;  it  was  hoUan  to  be  rape.  R.  v.  Ckater,  19  SkMo's 
J.  P.,  768. 

In  most  cases  all  tUs  has  to  be  proved  by  the  prosecntruc 
berseif,  without  an j  other  evidence  to  corroborate  her.  Lord 
Hale  says,  in  reference  to  this :  It  is  tme,  that  rape  is  a  dmm^ 
detestable  crime,  and  therefore  severely  ponisbed;  but  it 
most  be  remembered  that  it  is  an  aocosation  easily  made,  bat 
difficnh  to  be  disproved  by  the  party  accused,  be  he  ever  bO 
innocent ;  and  tlimfore,  though  the  party  ravished  be  a  com- 
petent witness,  yet  the  credibility  of  her  testimony  most  be 
left  to  the  jury,  upon  the  circumstances  of  fact  that  concur 
with  tliat  testimony  : — if  the  witness  be  of  good  fame, — if  she 
presently  discovered  the  offence,  and  made  pursuit  after  the 
ofibnder, — ^If  she  showed  circumstances  aud  signs  of  the  ii^tury, 
whereof  many  are  of  that  nature  that  only  women  are  proper 
examiners, — if  the  place  where  the  fact  was  done  were  remote 
from  inhabitants  or  pas8enger8,^f  the  offender  fled  for  it, — 
these  and  the  like  are  concurring  circumstances  which  give 
greater  probability  to  her  evidence.  On  the  other  hand,  if 
she  be  of  evil  fame,  and  stand  unsupported  by  other  evidence, 
—if  she  conceal  the  case  for  any  considerable  time  after  she 
had  an  opportunity  to  complain,  except  from  iear, — ^if  the 
place  where  the  fiict  is  supposed  to  have  been  committed  were 
near  to  persons  by  whom  it  was  probable  she  might  have  been 
heard,  and  yet  she  made  no  outciy, — ^if  she  gave  wrong 
descriptions  of  the  place, — if  she  fixed  on  a  place  where  it  was 
improbable  for  the  man  to  have  access  to  her,  by  reason  of 
his  being  in  a  di^rent  place  or  company  about  that  time, — 
these  and  the  like  circumstances  afford  a  strong,  though  uOt 
conclusive,  presumption,  that  her  testimony  is  feigned.  1  Hale, 
638, 636,  and  see  1  Hawk,  c.  41, «.  0.  Where  the  prosecutrix 
said,  that  on  her  way  home  after  the  offence  was  committed, 
ahe  complained  to  Mrs.  P.,  and  Mrs.  P.  was  called  to  confirm 
her,  and  was  asked  whether  she  had  made  a  complaint  to  her, 
and  was  desired  to  answer  ''yes"  or  ''no,"  without  stating  what 
the  complaint  was,  and  she  said  "  yes;"  she  was  then  asked 
whether  the  prosecutrix  mentioned  tiie  name  of  any  particular 
person,  and  Cresswell,  J.,  desired  her  to  answer  yes  or  no, 
without  mentioning  the  name,  and  she  answered  "  yes ;"  she 
was  then  asked  what  name  was  mentioned,  but  Cresswell,  J., 
held  that  that  question  ought  not  to  be  asked.  R»  v.  Osborne, 
Car,  ^  M,  622.  Where  tiie  prosecutrix,  after  giving  evidence 
of  the  offence,  stated  that  she  immediately  told  her  mistress, 
M  rs.  8.,  and  showed  her  some  blood  at  the  place  where  the  rape 
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oommitted,  abo  that  her  linen  was  bloody,  and  had  hm 
by  Mrs. C;  S.  and  C.  being  both  in  court,  Pollock,  C.B., 
directed  that  they  should  be  called  as  witnesses  on  the  part 
of  the  prosecution ;  and  being  called,  they  gave  a  direct  ^ 
contradiction  to  the  story  of  the  prosecu^x  as  respected 
the  complaint,  the  blood,  and  the  state  of  the  clothes, — and 
the  defendant  was  accordingly  acquitted.  R.  t.  Stronery  1 
Car,  ^  K.  650. 

It  is  no  defence  to  show  that  the  woman  at  last  yielded  to 
the  violence,  if  she  were  compelled  to  it  by  fear  of  death  or 
duress.    1  Hawk,  c,  41,  s.  6.    Nor  is  it  any  defence,  that  she 
consented  after  the  ftct.    Id.  s.  7.    Nor  is  it  any  defence  that 
flhe  is  a  common  strumpet ;  for  she  is  still  under  the  protec- 
tion of  the  law,  and  cannot  be  forced.    Id,  s,  7.    But  in  the 
latter  case,  though  in  itself  no  defence,  it  is  most  material  for 
the  defendant,  and  it  is  permitted  to  him  to  show  the  fact,  to 
throw  a  doubt  upon  her  statement  that  the  connexion  was  had 
against  her  will.    And  the  character,  therefore,  of  the  prose- 
cutrix for  chastity,  may  be  impeached  by  general  testimony ; 
but  the  defendant  cannot  examine  as  to  particular  fkcU,    Per 
Holroydy  •/.,  in  B.  r.  Clarke,  2  Starke,  N,  P.  C.  241. 
Where  the  prisoner's  counsel  asked  the  prosecutrix,  whether 
abe  had  not  before  had  connexion  with  other  men,  and  whether 
she  had  not  before  had  connexion  with  a  particular  person, 
Wood,  B.,  held  that  she  was  not  bound  to  answer  the  ques- 
tions, as  tending  to  criminate  and  disgrace  her;  it  was  then 
proposed  to  prove  that  she  had  been  caught  in  bed  with  a 
young  man  about  a  year  before,  and  it  was  proposed  to  call 
the  young  man  to  prove  his  having  had  connexion  with  her ; 
but  Wood,  B.,  would  not  allow  of  it,  as  it  was  evidence, 
not  of  general  character,  but  of  particular  facts :   and  the 
judges  afterwards  held  the  decision  to  be  right  upon  both 
points.     R.  V.  Hodgson,  R.  ^  By,  21 1 .    In  R.  v.  Barker,  ' 
(3  Car.  jr  P*  389),  however,  Park,  J.,  after  consulting  with 
J.  Parke,  J.,  allowed  the  defendant's  counsel  to  ask  the  prose- 
cutrix, whether,  since  the  alleged  rape,  she  had  not  walked  the 
High  street  at  Oxford, — **  Were  yon  not  on  Friday  last  walking 
the  High  street  at  Oxford,  to  look  out  for  men?" — ''Were 
you  not  on  Friday  last  walking  the  High  street  at  Oxford,  with 
9  woman  reputed  to  be  a  common  prostitute  ?  " 

Principals  in  the  second  degree,']  All  persons  present, 
aiding,  assisting,  or  encouraging  a  man  to  commit  a  rape, 
may  be  indicted  as  principals  in  the  second  degree,  whether 
they  be  men  or  women.  1  Hawk,  c.  41,  «.  10.  Even  a  boy 
under  fourteen  years  of  age,  who,  we  have  seen  (ante,  p.  306), 
cannot  be  a  principal  in  the  first  degree,  may  be  indicted  as 
being  present  aiding  and  abetting  another  to  commit  the 
offence.  1  Hale,  620.  See  as  to  principals  in  the  second  degree 
generally,  ante,  p.  11* 
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88.  Attempt  to  commit  a  Rape, 
Indictment. 


)     The  jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.    S  OAth  preeent,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  unlawfully  did  make  an  assault 

upon  one  C.  D.,  and  her  the  said  C.  D-.  did  then  beat  andl 
ill-treat,  with  intent  her  the  said  C.  D.  then  violently  and 
against  her  will  feloniously  to  ravish  and  carnally  to  Imow  : 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
dignity.  \^Add  a  count  for  a  common  assault,  as  ante,  p.  282. 

Misdemeanor,  imprisonment  with  or  toithout  hard  labour^ 
for  not  more  than  two  years;  and  the  court  may  also  fine 
the  qffender,  and  require  him  to  find  sureties  for  keeping  the 
peace.  9  G.  4,  c.  81,  s.  25,  see  ante,  p.  285.  As  to  cottSy 
«0eante,  p.  187. 

Upon  this  indictment  the  defendant  may  be  convicted^ 
although  the  evidence  prove  that  the  offence  of  rape  was 
actually  completed ; — unless  the  court  discltarge  the  Jury^ 
and  order  the  defendant  to  be  indicted  for  the  felony, 
14  &  15  Vict.  c.  100,  s.  12,  ante^  p.  95. 

Evidence, 
To  maintain  this  indictment,  the  prosecntriz  mast  pror^^ 

1.  An  attempt  at  penetration,  but  not  successfiil,-«or  prove 
a  struggle  with  tlie  prisoner,  showing  from  his  acts  or  expres- 
sions that  his  intent  was  to  have  connexion  with  her.  Where 
upon  an  indictment  for  an  assault  with  intent  to  commit  a 
rape,  the  evidence  was,  that  the  defendant,  a  medical  man, 
being  about  to  administer  an  injection  to  the  prosecutrix, 
desired  her  to  place  her  head  on  the  bed  and  her  feet  on  the 
floor,  he  then  raised  her  clothes  and  administered  the  injec- 
tion, and  desired  her  to  remain  still,  but  she  found  then  that 
he  was  about  to  have  connexion  with  her,  and  had  penetrated 
her  person  a  little,  when  she  immediately  arose  and  ran  down 
stairs,  and  he  quitted  the  house :  Coleri(i^,  J .,  held,  that  if 
this  had  been  committed  with  force,  the  ofibnce  of  rape  would 
have  been  committed;  but  as  that  was  not  the  case,  the 
defendant  could  not  be  convicted  of  an  assault  with  intent  to 
commit  a  rape,  although  what  he  did  was  sufficient  to  convict 
him  oii  a  count  for  a  common  assault.  R,  v.  Stanton,  1  Car, 
^  K,  415. 

2.  The  intent  with  which  the  assault  was  committed,  will  be 
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sufficiently  indicated  by  the  wordB  or  acts  of  the  defendant ; 
the  attempt  must  be  made  with  force  and  violence,  against  the 
will  of  the  prosecutrix,  as  in  rape,  ante,  p.  805.  If  you  prove 
the  assault,  but  fail  in  proving  the  intent,  the  party  may  still 
be  convicted  on  the  second  &unt,  as  for  a  common  assault. 
Where,  upon  an  indictment  against  a  schoolmaster,  for  an 
assault  with  intent  to  commit  a  rape  upon  one  of  his  female 
scholars,  with  a  second  count  for  .a  common  assault,  it  ap- 
peared from  the  evidence  that  he  did  not  actually  attempt 
to  commit  a  rape,  nor  perhaps  intend  it,  but  he  had  taken 
moet  indecent  liberties  with  the  person  of  the  girl,  and  without 
her  consent,  although  she  did  not  actually  offer  resistance : 
the  judges  were  of  opinion  that  the  evidence  was  fully  sufficient 
to  support  the  count  for  the  common  assault,  although  not  that 
for  the  assault  with  intent  to  commit  a  rape.  B,  v.  Nichol, 
JR.  ^  Ry.  130. 


39.  Sodomy. 

Indictment, 

— —      ^     The  jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.    S  oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  in  and  upon  one  C.  D.,  felo- 
niously did  make  an  assault,  and  then  feloniously,  wickedly, 
and  against  the  order  of  nature  had  a  venereal  affair  with  the 
said  C.  D.,  and  then  feloniously  did  carnally  know  the  said 
C.  D.,and  then  feloniously,  wickedly,  and  against  the  order  of 
nature,  with  the  said  C.  D.  did  commit  and  perpetrate  the 
abominable  crime  of  buggery :  against  the  form  of  the  statute, 
in  such  case  made  and  provided,  and  against  the  peace  of  our 
Lady  the  Queen,  her  crown  and  dignity. 
FeUmyy  death ;  9  G.  4,  c.  31,  s.  15. 
Upon  this  indictment  the  jury  may  find  the  prisoner 
not  guilty  of  the  felony,  but  guilty  of  an  attempt  to  commit 
it;  and  thereupon  he  shall  have  judgment,  as  if  he  had  been 
indicted  for  the  attempt  to  commit  the  felony,  and  was  found 
guilty :  14  k  15  Vict.  c.  100,  s.  9 :  namely,  imprisonment, 
with  or  without  hard  labour,  for  not  more  than  two  years  ; 
and  the  court  may  fine  the  offender,  and  require  him  to  find 
sureties  for  the  peace,    9  G.  4,  c.  31,  s.  25. 


JBvidence, 

The  only  evidence  required,  is  proof  of  penetration.  See  stat, 
9  G.  4,  c.  31,  s,  18,  ante,  p.  305.  A  man  may  be  guilty  of 
the  offisoce  with  a  woman ;  and  there  has  been  an  in^ance  of 
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a  man  indicted  and  tried  for  having  committed  this  offtooe 
apon  his  own  wife,  althoagh  she  resisted  as  mndi  as  she  could. 
R,  y,  Jellyman^  8  Car.  ^  P.  604.  If  committed  witli  a  Imj 
under  fourteen  years  of  age,  whether  as  agent,  B.  y.  Allen ^ 
%  Car.  ^  K.  869,  or  pathic,  1  Hale,  670,  the  adult  alone  can 
be  convicted.  Where,  upon  an  indictment  of  this  kind,  it 
appeared  that  the  prisoner  forced  open  the  mouth  of  a  boy  of 
■even  years  of  age,  put  in  his  private  parts,  and  in  that  situation 
proceeded  to  a  completion  of  his  lust :  the  judges  held  that  it 
did  not  amount  to  the  cilme  of  sodomy.  R.  y.  Jacob$,  R.  ^ 
By.  331. 

Either  party,  if  consenting,  is  an  accomplice ;  and  if  he 
appear  as  a  witness,  his  testimony  must  be  conflnned.  Per 
Patteeon,  J.^in  R,  y.  Jelly  man  j  supra. 

All  persons  present,  aiding  and  abetting,  are  principals  in 
the  second  degree,  and  punishable  in  the  same  mAnn^  as  the 
actors.    1  Hale^  670. 


40.  Attempt  to  commit  Sodomy. 

Indictment, 

-^^-'      >     The  jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.    S  oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  unlawfully  did  majte  an  assault 

upon  one  C.  D.,  and  him  the  said  C.  D.  then  did  beat  and  ill- 
treat,  with  intent  then  feloniously,  wickedly,  and  against  the 
order  of  nature  to  haye  a  venereal  aflkfar  with  the  said  C.  D., 
and  then  feloniously  carnally  to  know  the  said  C.  D.,and  then 
feloniously,  wickedly,  and  agafnst  the  order  of  nature  with  the 
Baid  C.  D.,  to  commit  and  perpetrate  the  abominable  crime  of 
buggery  :  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  Lady  the  Queen, 
her  crown  and  dignity. 

JHfisdemeanar ;  impneonmenty  toith  or  tcithout  hard  labour 
for  not  more  than  two  years ;  and  the  court  may  aleofine 
the  offender  f  and  require  hini  to  find  euretiet  for  keeping 
the  peace,  0  G.  4,  c.  31,  s.  35.  See  ante,  p.  285.  Ae  to 
coeti,  see  ante,  p.  187. 

Upon  this  indictment  the  drfendant  may  he  convicted^ 
although  the  evidence  prove  the  felony ; — unless  the  court 
discharge  the  jury,  and  order  the  drfendant  to  he  indicted 
for  the  felony.    14  &  15  Vict,  c  100,  s.  12,  ante,  p.  05. 


Evidenee, 

The  evidenoe  in  this  case  is  merely  of  an  attempt  (o  penetrate. 
Or  if  resistance  were  made,  then  evidence  must  be  given  of 
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the  struggle,  and  of  words  or  acts  of  the  prisoner  from  whieh 
his  intent  to  commit  the  oflbnce  may  be  implied. 


41.  JBeetialUy. 
Indictment, 

!The  Jorors  for  oar  Lady  the  Queen,  upon  their 
oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord  ,  feloniously,  wickedly,  and 

against  the  order  of  nature,  had  a  venereal  affiiir  with  a  certain 
[cow],  and  then  feloniously  did  carnally  Icnow  the  said  cow, 
and  dten  leloniously,  wickedly,  and  against  the  order  of  nature 
with  the  said  cow  did  commit  and  perpetrate  the  abominable 
crime  of  buggery:  against  the  form  of  the  statute  in  such  case 
made  md  provided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity. 

Felony,  death,  .  9  G.  4,  c.  31,  s.  15. 

Upon  this  indictment,  the  Jury  mayflnd  the  prisoner  not 
gttUty  of  the  felony  f  but  guilty  of  an  attempt  to  commit  it ; 
and  thereupon  he  ehali  have  Judgment,  as  \f  he  had  been 
indicted  for  the  attempt  to  commit  the  felony  and  woe  found 
-ffuilty;  14  &  15  Vict.  c.  lOOj  s.  9 ;  namely,  imprisonment, 
with  or  without  hard  labour,  for  not  more  than  two  years, 
and  the  court  may  fine  the  offender,  and  require  him  to  find 
sureties  for  the  peace.    9  G.  4,  c.  31,  s.  25. 


JEvidence. 

The  only  evidence  required,  is  evidence  of  penetration.  See 
9  (?.  4,  e.  31,  s.  18,  ante,  p.  305.  And  where  the  prisoner, 
after  penetration,  was  interrupted,  and  withdrew  firom  the 
animal  (a  ewe)  before  emission:  Park,  J.,  held  that  the 
offence  in  law  had  been  completed  by  penetration  alone.  12.  v. 
Cozens,  6  Car.  ^  P.  351.  The  ofibnce  may  be  committed 
with  **  any  animal."  9  G.  4,  e.  91,  s.  15.  Where  in  the  indict- 
ment it  was  called  a  **  bitch,*'  it  was  holden  sofficieut,  although 
the  females  of  foxes  and  of  some  other  animals  are  so  called, 
as  well  as  the  female  dog.    B.  v.  Allen,  1  Car.  jr  ^*  496. 


43.  Carnally  Knowing  a  Oirl  under  ten  Years  qfAge. 

indictment. 

—     )     The  Jurors  for  onr  Lady  the  Queen,  upon  their 

to  wit,    J  oath  present,  that  A.  B.,  on  the day  of , 

In  the  year  of  our  Lord  — ,  feloniously  did  unlawfully  and 
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cunally  know  and  abam  a  certain  girl  named  C.  D.,  she  the 
said  C.  D.  being  then  under  ten  years  of  age,  to  wit,  of  the  age 

of years  :  against  the  form  of  the  statute  in  such  case 

made  and  provided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity. 

Felony  J  9  G.  4,  c.  31 ,  s.  17 ;  transportation  for  life,  4  & 
5  Vict.  c.  56, 8. 3. 

Evidence 

To  maintain  this  indictment,  it  is  necessary  to  prove — 

1.  Penetration,  as  in  rape.  See  stat,  9.  G.  4,  c.  31,  e.  18, 
ante,  p.  305,  arid  eee  R,  v.  Lines  there  mentioned.  A  boy 
under  fourteen  years  of  age  cannot  be  convicted  of  this  offence; 
in  this  re8])ect  the  law  is  the  same  as  in  the  case  of  rape.  See 
ante,  p.  305.  It  is  no  excuse  that  the  girl  consented.  If  you 
fail  in  proving  the  offence,  the  jury  may  convict  the  defendant 
of  an  attempt  to  commit  it,  14  Sf  15  Vict.  c.  100,  e.  9,  ante, 
p.  94,  if  the  evidence  warrant  it. 

2.  That  the  girl,  at  the  time  of  the  committing  of  the  offence, 
was  under  ten  years  of  age.  A  vaidance  in  the  age  between  the 
statement  in  the  indictment  and  the  proof,  will  not  be  material, 
provided  the  age  be  proved  to  be  under  ten. 

As  to  the  competency  of  the  girl  to  give  evidence,  ms  ante, 
p.  150. 


43.  Carnally  Knowing  a  Girl,  between  the  Ages  qf  Ten  tuid 

Twelve. 

Indictment. 


^     The  jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.    S  <x^^l»  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  unlawfully  did  carnally  know 

and  abuse  a  certain  girl  named  C.  D.,  she  the  said  C.  D. 
then  being  above  the  age  of  ten  years  and  under  the  age  of 

twelve  years,  to  wit,  of  the  age  of years  :  against  the  form 

of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  Lady  the  Queen,  her  crown  and  dignity.  [  Foil 
may  add  a  count  for  a  comnwn  assault,  as  ante,  p.  288. 

Misdemeanor ;  imprisonment  with  or  without  hard  labour, 
for  such  time  as  the  court  shall  award.  9  G.  4,  c  31,  8. 17. 
As  to  costs,  see  ante,  p.  187. 

Upon  this  indictment,  the  drfendant  may  be  conviet&i  qf 
an  attempt  to  commit  the  qffence ;  14  k  15  Vict.  c.  100,  8. 9, 
ante,  p.  94 ;  in  which  case  he  will  be  punishable  with  fins  or 
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mprisonment  or  both,  as  for  a  misdemeanor  at  common 
law ;  and  the  court  may  sentence  him  to  hard  labour  during 
the  whole  or  any  part  of  the  imprisonment.  Id.  a.  20.  Ante, 
p.  184. 

Evidence, 

To  maintain  this  indictment,  it  is  neoeeaary  to  prove— 

1.  Penetration,  as  in  rape.  See  stat,  9  O,  4,  c.  31,  s.  18, 
ante,  p.  305,  and  the  case  qf  R,  t.  Lines  there  men' 
tioned.  If  this  be  not  proved  the  jury  may  convict  the  de- 
fendant of  an  attempt  to  commit  the  offence,  14  jr  15  Viet, 
c.  100,  s.  9,  antSy  p.  124,  jB.  v.  Martin,  9  Car,  §•  P.  213,  if 
the  facts  proved  will  warrant  it ;  for  which  the  deiinidant  may 
DOW  be  wntenced  to  hard  labour  as  well  as  imprisonment. 
14  ^  15  Vict.  c.  100,  «.  29.  Where  it  appeared  that  the  de- 
fendant effected  his  purpose  by  force  and  against  the  will  of 
the  girl,  and  it  was  objected  that  the  ofl^ce  was  rape,  and 
that  the  defendant  could  not  therefore  be  convicted  on  this  in- 
dictment as  for  a  misdemeanor,  Rolfe,  B.,  refused  to  stop  the 
case,  and  allowed  it  to  go  to  the  jury,  who  found  the  defendant 
guilty  ;  and  to  a  question  from  the  judge,  the  jury  answered 
that  they  were  of  opinion  that  the  prisoner  did  effect  his  pur- 
pose by  force  and  against  the  child's  will :  the  case  being  re* 
served  for  the  opinion  of  the  judges,  they  held  that  the  con- 
viction was  right  R.  v.  Neale,  1  Car.  $•  K.  591,  1  Den.  36. 
By  a  late  statute  (14  k,  15  Vict.  c.  100,  s.  12)  this  point  is  now 
put  beyond  doubt ;  for  it  is  enacted  that  if,  upon  an  indict- 
ment for  a  misdemeanor,  the  evidence  prove  a  felony,  the  de- 
fendant shall  not  on  that  account  be  acquitted,  unless  the 
court  think  fit  to  discharge  the  jury  from  giving  a  verdict, 
and  order  the  defendant  to  be  indicted  for  the  felony. 

2.  That  the  girl  at  the  time  was  above  the  age  of  ten  years, 
and  under  the  age  of  twelve.  If  it  appear  that  she  was  above 
the  age  of  twelve,  the  man  of  course  must  be  acquitted.  But 
if  it  appear  that  she  was  under  the  age  of  ten,  still  the  defend- 
ant, it  should  seem,  may  be  convicted,  unless  the  court  dis- 
eharge  the  jury,  and  order  him  to  be  indicted  for  the  felony, 
as  alM>ve  mentioned.  A  variance  between  the  age  stated  and 
that  proved,  in  other  respects,  will  be  immaterial. 

44.  Indecent  Assault, 

Indictment. 

)     The  jurors  for  our  Lady  the  Qaeen,  upon  their 

to  wit.    J  oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  jA>rd ,  did  unlawf^y  and  indecently 

P 
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■Miilt  a  certain  [girl]  namad  C.  D.,  and  did  then  [here  etate 
what  he  did],  and  did  then  otherwiM  ill-treat  the  Mdd  C.  D., 
and  other  wrongs  to  the  laid  C.  D.  then  did :  against  the  form 
of  the  atatate  in  snch  case  made  and  provided,  and  againrt  the 
peace  of  our  Lady  the  Queen,  her  crown  and  dignity.  [Add 
a  count  for  a  common  aesaultj  as  ante,  p.  28S. 

Misdemeanor;  fine  or  imprisonnumt  or  both;  andy  by 
Stat,  14  (f  15  Viet,  e,  100,  #.  29,  hard  labour  during  the 
whole  or  any  part  of  the  imprieonment.  Formerly  a  count 
for  a  common  assault  was  sufficient ;  but  tf  it  be  intended 
that  the  drfendant  should  be  sentenced  to  hard  labour,  ii 
must  now  appear  on  the  face  qf  the  count  that  it  was  an 
**  indecent  assault,"  to  bring  it  within  the  above  statute. 


JBvidenoe* 

To  maintain  this  indictment,  it  mnst  be  proved  that  the  de- 
fendant took  the  indecent  freedoms  with  the  person  of  C.  D., 
mentioned  in  the  indictment,  or  so  mnch  of  them  as  amounts 
to  an  indictable  offence.  The  taking  of  any  indecent  freedoms 
with  the  person  of  another,  female  or  male,  not  amountuig  to 
rape,  &c.,  or  an  attempt  to  commit  it,  against  the  consent  of 
such  other  person,  or  to  which  he  or  she  submits  merely,  bat 
does  not  consent,  is  in  law  an  assault;  and  evidence  of  it  will 
maintain  an  indictment  for  a  common  assault.  The  only 
reason  why  the  form  of  a  special  count  is  above  given,  is,  to 
bring  the  case  within  the  stat.  14  8c  15  Vict.  c.  100,  s.  99, 
which  assigns  hard  labour  in  addition  to  imprisoument,  as  tha 
punishment  for  an  '*  indecent  assault."  See  ante,  p.  184. 
Where,  upon  an  indictment  against  a  schoolmaster,  for  an 
assault  with  intent  to  commit  a  rape  upon  one  of  his  female 
scholars,  with  a  second  count  for  a  conmion  assault,  it  appeared 
from  the  evidence  that  he  did  not  actually  attempt  to  commit 
a  ivpe,  nor  perhaps  intend  it,  but  he  had  taken  most  indecent 
liberties  with  the  person  of  the  girl,  and  without  her  consent^ 
although  she  did  not  actually  offer  resistance :  the  judges  were 
of  ophiion  that  the  evidence  was  fuUy  sufficient  to  sustain  the 
count  for  the  common  assault,  although  not  the  count  for  the  aa- 
aault  with  intent  to  conunit  arape.  H,  v.  Niehol,  R,  ^  JR.  190. 

So,  where  a  girl  went  to  a  quack  doctor  to  be  cured  of  some 
complaint,  and  he,  pretending  that  he  could  not  otherwise 
judge  of  her  illness,  than  by  seeing  her  naked,  palled  off  her 
do&es :  being  indicted  for  tiiis  specially,  and  also  upon  a 
count  for  a  common  assault,  the  jury  being  of  opinion  that  the 
defendant  did  not  really  think  that  his  seeing  the  girl  naked 
would  assist  him  in  judging  of  her  illncK,  found  him  guilty  ; 
and  the  Judges  held  tha  conTiction  good  apoa  the  coont  fiira 


Indecent  Assault.  816 

eommon  aaaanlt.  jR.  t.  Iiorin$H,  MS.  and  By.  jr  M.  19.  So, 
"wherea  girl  of  fourteen  yean  of  age  was  placed  by  her  parent 
under  the  care  of  the  defendant,  a  medical  man,  in  conse- 
quence of  illneee  arising  from  suppressed  menstruation ;  he 
accordingly  gave  her  medicines,  and  on  her  coming  to  his 
Iftonse,  and  informing  him  that  she  was  no  better,  he  said, 
— ^^  then  I  must  try  further  means  with  you," — and  he  there- 
upon took  hold  of  her,  laid  her  down  in  the  surgery,  took  up 
her  clothes,  and  had  connexion  with  her,  to  which  she  made 
no  resistance,  believing,  as  she  swore,  that  she  was  submitting 
to  medical  treatment  for  the  ailment  under  which  she  laboured : 
the  defendant  being  indicted  for  an  assault  at  the  quarter  ses- 
sions for  Dover,  the  Recorder  told  the  Jury  that  the  girl  being 
of  an  age  to  consent,  if  she  consented  knowing  the  nature  of 
what  the  defendant  was  doing  to  her,  it  could  not  be  deemed 
an  assault,  but  if  they  were  satisfied  that  she  was  ignorant  of 
the  nature  of  the  defendant's  act,  and  honk  fide  believed 
that  he  was,  as  he  represented,  treating  her  medically  with 
a  view  to  her  cure,  it  was  an  assault ;  and  the  Jury  convicted 
him :   this  case  being  bronght  before  the  criminal  appeal 
court,  the  judges  held  that  the  Recorder  had  put  the  case  very 
properly  to  the  Jury,  and  that  the  conviction  was  right    R. 
T.  Case,  19  Lata  J,  174  m. 

But  where  a  man  was  indicted  for  carnally  knowing  a  girl 
between  the  ages  of  ten  and  twelve,  and  in  other  counts  for  an 
assault  to  do  so,  and  for  a  eommon  assault :  and  the  evidence 
only  proved  an  attempt  to  have  carnal  knowledge,  which  hurt 
the  girl,  but  which  appeared  to  have  been  done  perfectly  with 
her  consent :  the  Judges  held  that  the  defendant  could  not  be 
convicted  for  the  assault  with  intent,  &c.,  or  for  the  common 
assault,  it  being  done  with  the  girl's  consent ;  but  that  he 
might  be  indicteid  for  a  misdemeanor  in  attempting  to  commit 
the  ofibnce.  B.  v.  Martin,  9  Car.  jr  P-  213.  So,  where 
three  boys,  each  under  the  age  of  fourteen  years,  had  connexion 
with  a  ^1  nine  years  old,  with  her  assent,  and  as  from  their 
ages  thi^  could  not  be  indicted  for  the  fekmy,  they  were  in- 
dieted  for  an  assault, — the  jury  found  them  guilty,  saying  at 
tbe  same  time  that  the  girl  was  an  assenting  party,  but  that 
from  her  tender  years  she  did  not  know  what  she  was  abont: 
but  the  ease  being  referred  to  the  criminal  appeal  court,  the 
judges  held  that  as  the  jury  bad  actually  found  that  the  girl 
ooiMeBted,  the  conviction  was  wrong.  J?,  v.  Bead  et  al.,  t 
Car.  jr  ^«  957.  However,  a  girl's  merely  submitting  to 
oseli  an  act,  is  not  to  be  deemed  conclusive  ot  her  consent  to 
It,  as  it  might  in  the  case  of  a  woman  or  adult  girl,  but  the 
jury  will  have  to  judge  from  the  fects  of  tbe  case,  wliether  she 
eoaaented  willingly,  or  merely  submitted  to  it  from  fear,  and 
ft  the  latter,  the  defendant  mfty  be  eoafioted«  JR.  y.  Day,  9 
Car.  jr  P*  722,  per  Coleridge,  J. 

p  2 
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Offmeei  agamtt  the  Repuiaiion  of  IndimdmaU. 

1.  LibeL 

Indictment, 

>     The  JQion  for  our  Lady  the  Queen,  apon  their 

to  wit.    )  oath  preeent,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  nnlawfolly  and  malidoosly  did 

write  [print]  and  publish  a  certam  fidae,  scandalous  and  mali- 
cious defamatory  libel  of  and  concerning  one  C.  D. ;  which 
said  libel  is  as  follows,  that  is  to  say :  [Here  eet  out  the  libels 
with  such  innuendoe  ae  may  be  neeeeeary  to  fix  its  meaning  J\ 
[And  the  jurors  aforesaid  upon  their  oath  aforesaid  do  further 
present,  that  at  the  time  the  said  A.  B.  so  wrote,  printed,  and 
published  the  said  fiUse,  scandalous  and  malicious  defamatory 
nbel,  he  the  said  A.  B.  knew  the  same  to  be  fidse :]  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
dignity.     [As  to  the  venue,  see  ante,  p.  68. 

1.  If  maliciously  publishedyfine  or  imjnisonment,  or  both, 
the  imprisonment  not  to  exceed  one  year.  6  &  7  Vict, 
c.  9G,  s.  5. 

2.  If  maliciously  jntblished,  the  drfendant  knowing  the 
same  to  be  false, — imprisonment  for  not  more  than  two  years, 
and  fine.    Id.  s.  4. 

The  indictment  must  show  that  the  libel  was  written,  jrc. 
"  of  and  concerning  "  the  prosecutor.  R.  r.  Marsden,  4  M. 
k  S.  164.  It  must  also  contain  the  necessary  innuendos — 
(^'thereby  meaning,"  &c.) — to  fix  the  meaning  of  any 
expression  in  the  libel,  that  may  require  explanation.  See 
R.  V.  Burdett,  4  B.  &  A.  314.  Sometimes  it  is  necessary, 
wlien  a  libel  relates  to  a  particular  transaction,  to  state 
the  transaction  by  way  of  inducement,  so  as  to  render  the 
libel  intelligible,  and  show  that  it  has  relation  to  the  prose^ 
cutor.  It  is  thus  introduced : — that  the  Jurors,  ^.  ''present, 
that  before  the  commission  of  the  offence  hereLiafter  men- 
tioned" [^.,  stating  the  transaction  alluded  to] ;  and  that 
A.  B.,  well  luowing  the  premises,  but  intending  to  vilify  and 

AeSune  the  said  C.  D.,  on  unlawfully  and  maliciottsly 

did  write,"  f^c,  as  in  the  above  form. 


Libel  dl7 


Plea,  ^c. 

The  defeodant,  to  any  indictment  for  a  defiunatory  libel, 
may  now  plead  the  truth  of  the  libel,  if  he  state  in  his  plea 
that  it  was  for  the  public  benefit  that  the  matters  charged 
should  be  published,  and  show  the  particular  flMt  or  &ctB 
by  reason  of  which  the  publication  was  for  the  public  benefit. 
6^7  Vict,  e,  96,  s.  6.  And  he  may  also  at  the  same  time 
plead  not  guilty ;  under  which  he  may  give  in  eridenoe  any 
other  defence,  of  which  he  might  haye  availed  himself  before 
the  passing  of  this  Act.  Id.  But  he  shall  not  be  allowed  to 
prove  the  truth  of  the  libel,  unless  he  plead  it.  Id.  The 
following  may  be  form  of  the 


Pleat  ef  Not  OuUty  and  a  Jtutiflcatian. 

And  the  said  A.  B.,  in  hie  own  proper  pereon,  cometh  inte 
court  here,  and  having  heard  the  said  indictment  read,  saith 
that  he  ie  not  guilty  qf  the  premieee  in  the  eaid  indictment, 
abace  laid  to  Me  charge;  and  of  this  he  the  said  A.  B.  puts 
hxmeelfupen  the  cou^ry,  ^. 

And  for  a  further  plea  isn  this  behalf,  the  said  A.  B. 
saith  that  our  Lady  the  Queen  ought  not  further  to 
prosecute  the  said  inJketment  against  Mm ;  because  he  saith 
that  it  is  true  [&c.] ;  and  it  is  true  that  [&c.,  so,  alleging 
the  truth  of  each  of  the  libellous  parts  of  the  pubUcatiou]  ; 
and  the  said  A.B.in  fact  saith  that  heretofore  and  brfore 
the  publication  in  the  said  indictment  mentioned,  to  urit,  on 
[here  state  the  fiust  or  fketa  which  rendered  the  publica- 
tion of  benefit  to  the  public] ;  by  reason  whereof  it  u>ae  for 
the  public  ben^t  that  the  sM  matters  so  charged  in  the 
said  indictment  should  he  published.  And  this  he  the  said 
A.B.is  ready  to  verify;  and  therqfore  he  prayeth  judg^ 
meat,  and  that  by  the  court  here  he  may  be  dismissed  and 
discharged  from  the  said  premises  in  the  said  indictment 
specifled. 

The  following  may  be  the  form  of  the 


Replication. 

And  hereupon  E,  F.  [the  clerk  of  assize  or  derk  of 
the  peace],  who  prosecutes  for  our  Lady  the  Queen  in  this 
behalf,  saith  that  as  to  the  plea  of  the  said  A.  B.by  him 
firstly  above  pleaded,  and  whereof  he  hath  put  himse{fupon 
the  country,  he  the  said  E.  F.,  on  behalf  of  our  Lady  the 
Queen,  doth  the  like. 
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And  OM  to  the  plea  ef  the  end  A,  S.,  hf  khn  eeeondip 
above  pUadedf  the  eaid  JE.  F.  eaiih  that  by  reaeon  of  any 
thing  m  the  eaid  eecond  plea  qfthe  eaid  A.  B.  above  pleaded 
in  bar  aHeaed^  our  eaid  Lady  the  Queen  ought  not  to  be 
precluded  from  fierther  proeeeuting  the  eaid  indietmeni 
againet  the  eaid  A.  B. ;  beoauee  he  eaith  that  he  dsmee  tha 
eaid  eoeeral  mattere  m  the  plea  by  the  eaid  A,  B.  aileged  to 
be  true,  and  eaith  that  the  eame  are  not  true,  aeinthe  eaid 
pHea  ie  abooe  alleged  ;  and  thie  he  the  eaid  S,  F.  praye  may 
be  enquired  qfby  the  country.  And  the  eaid  A,  B.  doth  the 
like.    Therrfcrelet  a  Jury,  f^, 

I  know  of  no  insUnoe  of  a  replication  of  de  ii^urid  in 
criminal  caaes ;  and  even  if  there  were,  yet  ai  the  defendant 
in  this  case  Justifiee  nnder  a  statute,  that  fi>nn  of  replieatioa 
could  not  here  be  adopted.  I  haye  therefbre  followed  the 
directioDfl  of  the  statute,  which,  after  giving  directions  for  the 
plea,  says—-"  to  which  plea  the  prosecutor  shall  "be  at  liberty 
to  reply  generally,  denying  the  whole  thereof;"  it  then  add^ 
that— U;  after  such  plea,  the  defendant  shall  he  conricted  on 
9vch  indictment  or  information,  it  shall  be  competent  to  thA 
court,  in  pronouncing  sentence,  to  consider  whether  th«  guilt 
of  the  defendant  is  aggraTated  or  mitigated  by  the  said  plea, 
and  by  the  eyidence  given  to  prove  or  to  disprove  the  same. 


JBoidenoe  under  the  General  leeuOffor  the  Proeecutign, 

The  publieation,  jre.]  Where  the  general  issue  is  pleaded, 
the  prosecutor  always  begins.  And  to  maintain  the  indict-* 
ment,  he  must  first  prove  publication;  for  unless  the  libel 
have  been  published,  those  who  have  composed,  written,  or 
printed  it,  are  not  punishable.  But  upon  publintion  b^ng 
proved,  the  prosecutor  may  proceed  to  give  evidence  against 
any  of  the  defendants  who  may  have  composed,  written,  or 
printed  the  libel ;  for  they  are  all  principals,  and  all  may  be 
included  in  the  same  indictment. 

Publishing  it  in  a  newspaper  is  deemed  a  publication  by  the 
proprietor ;  R,  v.  Walter,  3  Eep,  21 ;  and  if  the  defendant 
procured  it  to  be  published  in  a  newspaper,  it  is  a  publication 
by  him.  Adamey,  Kelly ,  By,  jr  If.,  N,  P.  C.  167.  1  Hawk, 
c.  73,  e,  10.  The  sale  of  it  in  a  bookseller's  shop  is  a  publica- 
sion  by  the  bookseller.  But  it  is  provided,  by  stat.  6  &  7 
Vict  c.  96,  8.  7,  that  whensoever  upon  the  trial  of  an  indict- 
ment or  information  for  the  publication  of  a  libel,  under  the 
plea  of  not  guilty,  evidence  shall  have  been  given,  which  shall 
establish  a  presumptiTs  case  of  publication  against  the  defend- 
ant by  the  act  of  any  other  person  by  his  authority,  it  shall  be 
competent  to  such  defendant  to  prove  that  such  publication 
was  made  without  his  authority,  consent,  or  knowledge,  and 


that  the  Baid  pabHeatkm  did  not  arise  from  want  of  dne  eara 
or  caution  on  his  part.  The  libel,  if  contained  in  a  letter, 
may  be  pabliahed  even  by  tending  the  letter  to  the  proflecntor 
himaalf.  1  Hawk^  c.  73, «.  11.  In  tlie  case  of  a  newspaper, 
the  prosecutor  may  prove  the  porehasing  of  it  at  the  shop  or 
place  of  publication  of  the  defendant;  or  he  may  give  in 
evidence  a  certified  copy  of  tlie  defendant's  declaration  of  his 
being  the  printer  or  publisher  of  the  paper,  procured  from  the 
Stamp  office,  and  a  copy  of  the  newspaper  containing  the  libel, 
Intituied  as  therein  mentioned,  in  which  case  it  will  not  be 
naoessary  to  prove  the  purchase  of  the  paper.  6^7  TT.  4, 
€•  70.  Sff.  6— -8.  And  in  all  cases,  the  publication  must  be 
proved  to  have  been  in  tiie  county  in  which  the  venue  is  laid, 
ifiason/tf,  p.  68. 

And  as  the  Jury,  on  not  guilty  pleaded,  are  enabled,  if  the 
matter  published  be  really  not  a  libel,  to  give  a  general 
Terdiet  of  not  guilty,  although  the  publication  be  proved,  and 
are  therefore  in  some  degree  Judges  of  the  law  as  well  as  of  the 
fikst, — ^it  is  necessary  to  state  here,  shortly,  wliat  in  law  is 
deemed  a  defamatory  libel  on  an  individual.  Writings  against 
individuals,  or  against  any  body  of  persons,  such,  for  instance, 
as  the  deigy  of  a  diocese.  It,  v.  WUliamSf  5B.f^A,  595, 
aecusing  them  of  any  ofience  punishable  by  law,  or  imputing 
to  tltem  conduct  calenlated  to  degrade  them  in  the  eyes  of 
manlfind,  or  expose  them  to  public  hatred,  contempt,  or  ridi- 
aula,  are  deemed  libels;  and  as  they  tend  to  provoke  a  breach 
of  the  peace,  are,  if  published,  punishable  as  misdemeanors, 
as  above  mentioned.  1  HawK  c.  73,  #.  1.  So  libels  may  be 
expressed  by  signs  or  pictures,  caricatures,  hanging  in  effigy, 
kc»  Id,  99,  3,  3.  And,  if-in  writing  or  printing,  it  is  imma- 
terial whether  they  be  expressed  in  direct  terms,  or  by  way  of 
implication,  or  ironically,  or  the  lilu,  Id,  9.  4,  and  9ee  R,  v, 
Kinner9leyy  1  W,  Bl,  294,  JR.  v.  Be/rftddy  2  Burr,  985,  or 
whether  the  prosecutor  be  named  expressly,  or  by  initials,  or 
in  any  other  manner  showing  that  it  is  intended  to  apply  to 
him.     1  Hawk,  e.  73,  9.  5. 

So  publishing  libellous  matter,  reflecting  upon  the  conduct 
of  a  person  decmsed,  is  in  lilce  manner  punishable,  if  It  be  sndi 
as  is  calculated  to  incite  his  surviving  relations  to  a  breach  of 
the  peace,  or  expose  them  to  the  liatred  of  the  people  or  their 
neighbours.    See  R,  v.  Topham,  4  T,  JR.  126. 

So,  publications  tending  to  degrade  and  defame  persons  in 
considerable  stations  of  power  or  dignity  in  foreign  countries, 
may  be  treated  as  libels,  on  the  ground  that  they  may  tend  to 
involve  this  country  in  disputes  and  war.  R,  v.  Peltier^ 
Starkie  on  Libel,  218. 

Tkat  drfendani  knew  it  to  befaUe,']  This  may  be  proved 
from  the  admissions  or  overt  acts  of  the  defendant,  or  by  proof 
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of  Any  other  ftets  fnm  which  the  jury  may  infer  it.  The 
proeecDtor  should  first  prove  that  the  matter  of  the  libel  i» 
fidae  in  fiu:t ;  or  the  jury  may  presume  it,  from  the  defendant 
not  having  specially  pleaded  the  truth  of  the  libel  in  his 
justification. 


Bvidenee  under  the  Oeneral  leeue,  for  the  Defendant. 

Denial  qf  publicatum,'\  In  ordinary  cases,  the  defendant 
may  prove  that  he  did  not  publish  the  libel,  or  write  or  print 
it;  and  we  have  seen  (ante,  p.  318)  that  where,  although 
published  by  another,  and  presumptive  proof  is  given  that  it 
was  published  by  bis  au&ority,  he  may  prove  that  it  was 
published  without  his  authority,  consent,  or  knowledge.  But 
where  it  is  published  in  a  newspaper,  and  a  certified  copy  of 
the  defendant's  declaration  is  produced,  it  is  conclusive  of  his 
being  the  printer  or  publisher  of  the  paper. 

PrivUeffed  etn/tmunication,]  Where  a  man  gives  a  true 
character  of  a  servant,  Child  v.  Affleck,  dB,^C.  403,— where 
A.  writes  to  B.,  complaining  of  the  condact  of  a  person 
employed  by  both  of  them,  in  a  matter  in  which  they  are 
jointly  interested,  MeDot^fcU  v.  Claridge,  I  Camp.  207, — 
a  communication  from  a  person,  desired  by  a  master  to  inform 
him  of  any  breach  of  duty  by  his  servant,  Cockayne  v.  Hodg^ 
kmeon,  5  Car,  jr  P*  643, — a  complaint  made  to  a  superior 
oflicer  of  an  inferior,  bond  fide  and  for  the  purpose  of  obtaining 
redress.  Woodward  v.  Lander,  6  Car,  ^  P.  &48.  Fairman  y. 
Ives,  6  B,^  A.  042, — a  letter  written  to  a  relation,  informing 
her  of  the  character  of  the  person  she  was  about  to  marry, 
Todd  V,  Hawkins,  8  Car.^P,  88, — and  the  like,  are  privileged 
communicadonn,  and  are  not  the  subject  of  an  indictment  for 
a  libel.  This  is  a  good  defence,  therefore,  under  the  general 
issue. 

Proceedings  in  Parliament,']  If  a  member  of  Parliament, 
in  speaking  in  either  House,  make  use  of  defamatory  language 
with  respect  to  an  individu^,  there  is  no  remedy  for  it,  civil  or 
criminal.  So,  where  papers  are  published  by  order  of  either 
House,  which  happen  to  be  defamatory  of  a  private  individual, 
^if  he  take  any  proceedings  civil  or  criminal  agrainst  the 
publisher,  then,  upon  the  latter  producing  to  the  court  a 
certificate  under  the  hand  of  the  Lord  Chancellor  or  of  the 
Speaker  of  the  House  of  Commons,  verified  by  affidavit,  stating 
that  the  paper  in  question  was  published  by  the  defendant  by 
order  of  the  House,  the  court  sliall  immediately  stay  the 
proceedings,  which  shall  thereupon  be  deemed  to  be  finally 
determined.   3^4  Vict,  c,  9.    But  if  a  member  of  Parliament 
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imbluth  bis  own  speech,  JR.  t.  Creevey,  I  M.  (^  8,  373,  or  if 
any  other  person  pnbli^  it,  and  it  be  Ubellons,  it  will  be  no 
answer  to  an  Indictment  for  the  libel,  to  ny  that  the  member 
was  privileged  In  speaking  the  matter  published  in  his  place  in 
Parliament.  So,  a  person  presenting  a  petition  to  Parliament, 
is  not  liable  to  indictment  or  action,  &  it  happen  to  reflect  upon 
the  character  of  another ;  1  Hawk,  e.  78,  s.  8 ;  and  the  same. 
If  the  party  have  the  petition  printed,  and  distribute  copies 
amongst  the  members ;  IcL  s.  16 ;  but  if  he  deliver  a  copy  to 
any  other  person,  he  will  be  just  as  liable  to  punishment  as  for 
any  ordinuy  publication.    leL  g,  12. 

Proceedings  in  courts  qf  justice.']  No  &lse  or  scandalous 
matter  contained  in  articles  of  the  peace  exhibited  to  justices, 
or  in  any  other  proceeding  in  a  regular  course  of  justice,  will 
make  the  complaint  amount  to  a  Ubel.  1  Hatok.  c,  78,  s.  H. 
And  the  same,  as  to  statements  in  the  presentment  of  a  grand 
jniy,  J(f., — in  tiie  finding  or  judgment  of  a  court  martial, 
JOtyll  y.  Sir  John  Moore,  2  New  i2. 841 , 1  Russ.  224, 225,— 
in  affidaTits  filed  or  made  use  of  in  court,  Astley  v.  Young, 
2  Burr,  817, — and  the  like.  But  if  those,  or  any  other  pro- 
ceedings in  courts  of  justice  be  published  out  of  court,  the 
party  will  be  liable  to  indictment,  as  he  would  for  any  other 
pubUeation  of  the  same  libellous  matter.  R,  v,  CarliaUf  8  B. 
^  A,  167.    R,  T.  FUet,  I  B,  ^  A.  879. 

What  nojust\fieatian,']  But  it  will  be  no  excuse  that  the 
defimdant  copied  the  libel  from  another  publication,  although  he 
mentioned  the  source  from  which  he  derived  it.    1  Russ,  223. 

JBvidence  in  respect  of  the  Special  Plea, 

In  support  of  the  plea,  stating  the  truth  of  the  libellous 
matter,  ante,  p.  817,  the  defendant  must  prove  the  truth  of 
all  the  passages  which  are  libellous.  If  he  do  not,  and  the 
matter  he  fails  to  prove  be  libellous,  he  must  be  convicted, 
and  his  proof  of  part  can  only  be  taken  into  consideration  by 
the  court  in  passing  judgment;  but  if  the  only  part  he  fiiils  to 
prove,  happen  not  to  be  libellous,  his  justification  of  that  part 
may  be  rejected  as  surplusage,  and  he  will  be  entitied  to  judg- 
ment on  that  issue. 

The  prosecutor,  on  the  other  hand,  will  be  entitled  to  dis- 
prove the  plea,  by  showing  that  all  the  passages  in  the  libel, 
alleged  by  it  to  be  true,  are  false. 

Verdict,  Judgment,  and  Costs, 

Verdict,]  It  was  holden  at  one  time,  that  what  is  or  is  not 
libel,  was  matter  of  law  on  the  face  of  the  record,  for  the  con- 
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■klantioii  of  the  emut ;  that  tbe  provinoe  of  the  joiy  was 
oonHned  to  the  finding  of  the  &ct  of  pabUahing  and  the  truth 
ofthainnnendoes;  andthat  if  the  matter  pubUahed  were  not  a 
libel,  the  defendant  after  conyiction  might  move  in  airest  of 
jodgment  1  Hawk.  c.  78,  «.  16.  5  Burr.  2606.  M.  v. 
J>eanqfSt.A9apk,3T,R,^iSn.  R.y.Wither0,3  T.R.4SS. 
But  by  etat.  32  0.  3,  c.  60,  e.  1,  it  waa  enacted  that  upon  every 
trial  on  an  indictment  or  information  for  a  libel,  the  jury  may 
give  a  general  verdict  of  guilty  or  not  guilty  upon  the  whole 
matter  put  in  iaaue,  and  ahall  not  be  required  or  directed  by 
the  Judge  to  find  the  defendant  guilty,  on  proof  merely  of  hia 
haYing  publiahed  the  Ubel,  and  of  the  aenae  ascribed  to  the 
aame  by  aoch  indictment  or  informatioii.  But  it  la  provided 
that  the  judge  ahall,  according  to  hla  diacretion,  give  hia 
opinion  and  directions  to  the  jury,  in  like  manner  aa  in  other 
criminal  caaea;  IcU  a.  9;  and  the  jury  may,iQ  their  diacretioii, 
find  a  apecial  verdict ;  JaE.  a.  3  ;  or  after  a  verdict  of  guilty, 
the  defendant  may  move  in  arrest  of  judgment,  aa  formerly. 
Id. ».  4. 

Judgment.']  The  pnniahment  for  libel  at  comnM>n  law,  waa 
fine  or  imprisonment,  or  both.  But  the  punishment  now,  ao 
ftr  aa  reapeets  imprisonment,  ia  limited :  by  stat.  6  &  7  Vict, 
c.  96,  a.  4,  if  any  peraon  maliciously  publish  a  deHunatoiy 
libel  (meaning  the  ordinary  cases  of  libels  againat  individuals), 
the  punishment  shall  be  fine  or  imprisonment  or  both,  the 
imprisonment  not  to  exceed  one  year :  and  by  secL  6,  if  any 
person  ahall  malidoualy  publiah  a  denunatory  libel,  knowing 
the  same  to  be  fahte,  impzisoment  for  not  more  than  two  years 
and  fine. 

And  if,  after  a  special  plea  of  justification,  averring  the 
truth  of  the  libel,  the  defendant  shall  be  convicted,  it  shall  be 
competent  to  the  court,  in  pronouncing  sentence,  to  consider 
wheUier  the  guilt  of  the  defendant  ia  aggravated  or  mitigated 
by  the  said  plea,  and  by  the  evidence  given  to  prove  or  dia- 
prove  the  same.    6^7  Vict.  c.  96,  a.  6. 

Cofta.]  If  the  defendant  be  acquitted,  he  shall  be  entitled 
to  recover  from  the  proaecutor  the  coats  he  shall  have  sustained 
by  reaaon  of  the  indictment;  and  in  the  case  of  a  special  justifi- 
cation, if  the  issue  thereon  be  found  for  the  prosecutor,  he  shall 
be  enUtled  to  recover  from  the  defendant  the  costs  he  shall 
have  sustained  by  reaaon  of  such  plea : — such  costs  so  to  be 
recovered  by  the  defendant  or  prosecutor  respectively,  to  be 
taxed  by  the  proper  officer  of  the  court  where  the  indictment 
is  tiled.    6  4-7  Vict,  c.  96, ».  8. 
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S.  ThrmUmng  toptMiih  a  I4M,  jv.,  witk  MmU  to  extort 

Money,  1^. 

Indictment. 

-^     >     The  Jnron  for  our  Lady  the  Qaeeo,  npon  their 

to  wit    )  oath  present,  that  A.  B.,  on  the day  of , 

tn  the  year  of  oar  Lord ,  did  thnaten  one  C.  D.,  to  pobllah 

a  eertain  libel  of  and  concerning  him  the  nid  C.  D.,  ["  ^ 
AJty  perton  ehail  publUhf  or  threaten  to  publish^  any 
UM  ttpon  any  other  pereon, — or  shall  direetly  or  imHrectly 
propose  to  abstain  from  printing  or  publishinffr'Hfr  shali 
dirietly  or  indirectly  offer  to  prevent  theprintiny  or  publish' 
imOf  of  any  matter  or  thing  touching  any  other  jMrJon/'] 
with  intent  then  and  thereby  to  extort  money  from  the  said 
C.  D.  [''  with  intent  to  extort  any  money  or  eeeurityfor  moneys 
or  any  valuable  thing,  from  euch  or  any  other  person,— or 
M}Uh  intent  to  induce  any  pereon  to  corner  or  procure  for  any 
person  any  appointment  or  qfflce  of  profit  or  trust"^ :  against 
the  form  of  the  statate  in  such  case  made  and  proTided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dig^ 
nity.  [^  there  be  a  doubt  whether  the  matter  threatened 
to  be  published  be  libeUoue,  add  a  second  count,  charging 
that  the  drfendant "  did  propose  to  the  said  C.  D.,  to  abstain 
from  printing  and  publishing  a  certain  matter  and  tiling  touch* 
lug  the  said  C.  D.  [or  one  £.  ?.]>  with  Intent/'  kc. 

Misdemeanor;  imprieonment,  icith  or  without  hard  labour, 
for  not  more  than  three  yeare.    6  &  7  Vict.  c.  96,  s.  3. 

JBvidence. 

To  twi|fatfltn  this  indictment,  the  prosecutor  must  proTe— 

1.  The  threat  to  publish  the  libel,  and  the  nature  of  it  Or 
under  the  second  count,  the  defendant's  proposal  to  abstain 
from  publishing,  kc,  and  the  nature  of  the  matter  intended. 

8.  The  intent  to  extort,  kc. ;  which  may  be  proved  from  the 
admissions  or  acts  of  the  defendant,  or  by  evidence  of  any  facts 
from  which  the  j  ary  may  fairly Jnfer  it.  See  ante,  p.  1 19, 120. 
Under  the  word  "  money,"  you  may  give  in  evidence  an  intent 
to  extort  bank  notes.    14  $>  15  Vict.  c.  100,  s.  18,  ante,  p.  90. 

8.  Letter  threatening  to  accuse  of  Crime,  with  intent  to 

extort. 

Indictment. 

— ^     )     The  jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.    S  oeih  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  knowingly  and  feloniously  did 
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■end  ["  9md  or  Mwer  cr  utter**'\  to  one  C.  D.,  a  eertain  letter, 
[<*  letter  or  writinff"]  directed  to  the  said  C.  D.  by  the  name 
and  deKription  of  Mr.  C.  D.,  threatening  to  aocoae  him  tiie  said 
C.  D.  ["  aceueing  or  thretUenin{f  to  accuse  either  the  pereon  to 
Mfhom  euch  letter  or  terUingskall  besent  or  detwercd,  or  any 
other  peraofi)"]  of  a  certain  crime  poniahahle  by  law  with 

tranfportation,  to  wit, [''  afany  eriau  puniikable  by  law 

with  death  or  tramportation, — or  qfany  assault  with  intent 
to  commit  any  rape,  or  qfany  attempt  or  endeavour  to  com- 
mit  any  raps, — or  if  any  crime  in  and  by  etat.  7  jr  8  G.  4. 
e.  S9,  defined  to  be  an  infamous  crime,"*'\  with  the  Tiew  and 
intent  then  by  means  of  the  said  threatening  letter,  to  extort 
and  gain  from  the  said  C.  D.,  money  [''  any  property,  money, 
security ,  or  other  valuable  thing  from  any  person  whateeer"] ; 
and  wUch  said  letter  is  as  follows,  that  is  to  say, — [here  set 
out  the  letter  verbatim']  :  against  the  form  of  the  statute  in 
soch  case  made  and  provided,  and  against  the  peace  of  oar 
Lady  the  Queen,  her  crown  and  dignity.  [  The  venue  may  be 
laid,  either  in  the  county  where  the  latter  was  recmxjed,  or  m 
that  from  which  it  was  sent.    See  ante,  p.  74. 

Felony ;  transportation  for  Hie,  or  for  not  less  than  seven 
years ; — or  imprisonment ,  with  or  without  hard  labour,  for 
not  more  than  four  years,  and,  tfa  male,  to  be  once,  twice,  or 
thrice  publicly  or  privately  whipped  (if  the  court  think  Jit) 
in  addition  to  such  imprisonment.     10  &  1 1  Vict.  c.  66,  s.  1 . 


Svidence. 

To  maintain  this  indictment,  the  prosecutor  must  prove — 

1.  The  sendiog  of  the  letter  containing  the  threat,  as  men- 
tioned in  the  indictment.  For  this  pur|)08e  he  must  produce 
the  letter,  and  prove  that  he  received  it.  It  must  then  be 
proved  that  the  prisoner  sent  or  delivered  it ;  for  proof  merely 
that  it  is  in  his  handwriting,  even  by  his  own  confession,  will 
not  be  sufficient,  R,  v.  Howe,  7  Car.  jr  P*  ^^66,  although 
that,  coupled  with  other  circifbistances  may.  Proof  that  he 
dropped  a  letter,  directed  to  the  prosecutor,  into  the  prose- 
cutor's premises,  where  it  was  likely  to  be  found  either  by 
the  prosecutor  himself,  or  by  some  penion  who  would  deliver  it 
to  him,  was  holden  by  the  Judges  to  be  a  sending  of  the  letter. 
R.  v.  Wagstaff,  R.  ^  Ry.  398.    So,  proof  that  he  left  the 

*  The  crimeii  defined  to  be  infk-  to  commit  the  said  nbomimble  crime, 
mous,  bj  Stat.  7  &  6  G.  4,  c.  80,  — and  every  solicitation,  pemuwion, 
■.  0,  are  "  the  abominable  crime  of  promise  or  threat  oifered  or  made  to 
buggery  committed  with  mankind  or  any  penon  whereby  to  more  or  la- 
boast, — and  every  assault  with  intent  duce  such  penon  to  commit  or  per- 
to  commit  the  Mdd  abominable  crime,  mit  the  said  abominable  crime." 
—and  every  attempt  or  endeavour 
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letter  at  a  gate  in  the  road  near  the  proseeutor's  honae,  where 
it  was  found  by  a  person  passing,  who  forwarded  it  to  the  pro- 
secutor, and  being  lefk  in  the  steward's  room,  he  opened  it  and 
gave  it  to  a  constable,  and  the  constable  showed  it  to  the  prose- 
cutor :  the  judges  held  this  to  be  good  evidence  to  g^  to  the 
jury  of  a  sending  to  the  prosecutor ;  if  a  man  leave  a  letter  in 
any  place,  with  intent  that  it  shall  be  found,  and  ultimately 
delivered  to  the  party  for  whom  he  intends  it,  that  is  a  sending 
of  it  to  the  party.  R,  v.  Orimwade,  1  Car.  ^  K.  592.  So,  proof 
that  the  prisoner  sent  it  to  another  person,  with  intent  that 
such  person  should  send  or  deliver  it  to  the  prosecutor,  will 
support  the  allegation  that  he  sent  it  to  the  prosecutor.  B,  v. 
Paddie,  R.  4[  Ry.  484.    See  R.  v.  Janes,  2  Car.  4-  K.  398. 

2.  The  letter  being  proved,  it  must  be  read,  and  the  pro- 
secutor or  other  witness  must  g^ve  stfch  explanation,  ifheces- 
sary,  as  to  render  any  doubtful  passage  in  it  intelligible. 

Where  upon  an  indictment  for  sending  a  threatening  letter, 
it  did  not  sufficiently  appear  from  the  letter  itself,  of  what 
offence  the  prisoner  threatened  to  accuse  the  prosecutor :  the 
judge,  however,  admitted  parol  evidence  to  explain  it ;  and 
the  prosecutor  proved  that  having  asked  the  prisoner  what  he 
meant  by  certain  expressions  in  the  letter,  he  answered  that  he 
meant  that  the  prosecutor  had  taken  indecent  liberties  with  his 
person ;  and  at  the  trial,  the  prisoner  himself  asked  the  pro- 
secutor whether  he  had  not  taken  such  liberties  with  him, 
which  the  prosecutor  denied  :  the  defendant  being  found  guilty, 
the  judges  were  of  opinion  that  this  parol  evidence  was  properly 
received,  and  that  the  conviction  was  right.  R.  v.  Tucker , 
Ry.  ^  M.  134. 

3.  The  intent  to  extort,  as  stated  in  the  indictment.  This 
generally  appears  upon  the  face  of  the  letter  itself;  but  if  not, 
such  facts,  or  such  expressions  of  the  defendant,  from  which  the 
jury  may  fairly  presume  if,  mu«t  be  proved. 


4.  Accusing  or  Threatening  to  accuse,  with  Intent  to 

Extort. 

Indictment. 

\     The  jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.     S  oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  feloniously  did  threaten  one 

C.  D.  to  accuse  him  ["  accuse  or  threaten  to  accuse  either 
the  person  to  whom  such  accusation  or  threat  shall  he  madcy 
or  any  other  person '']  of  a  certain  crime  punishable  by  law 
with  transportation  [see  the  last  case,  ante,  p.  324],  to  wit, 
,  with  the  view  and  intent  then  and  thereby  to  extort  and 


a26  Aeeutinff,  wUh  Inieni  to  Extort. 

gain  mooej  from  the  nld  G.  D.  [**  to  extort  or  gainflwH  tho 
permm  to  aeeuoed  or  threatoned  to  be  aeeueedj  or  from  enff 
other  pereon  whateoer,  any  property,  moneys  Mmrtty,  or 
other  vahuible  thing  "J :  ag^nst  the  foim  of  the  etetate  in 
•neh  caae  made  and  proTidody  and  against  the  peace  of  our 
iJMly  the  Qoeen,  her  crown  and  dignity.  [  Where  the  buliet'- 
wunt  merely  charged  the  drfendant  with  having  threatened 
to  aecuee  the  proeeeutor  of,  ^.,  the  Judgee  heid  it  to  ho 
inet^ffleient ;  t^  should  have  etated  that  he  threatened  tho 
proeeeutor  to  aeeuee  him,  ^.  R.  v.  Dnnkely  et  al.,  Rj.  ft  M . 
00. 

FeUmy  ;  traneportationfor  lift,  or  for  not  leee  than  seven 

years; — or  imprieonment,  toith  or  without  hard  labour,  for 

not  more  than  four  years,  and,  tf  a  male,  to  be  once,  twice, 

or  thrice  publicly  or  privately  whipped  (if  the  court  thinh 

fit),  in  addition  to  such  imprieonment.    10  Sell  Vict,  c  66, 

8.2. 

Boidenee. 

To  maintain  this  indictment,  the  proeeentor  most  proye — 

1.  The  threat,  or  aeensation,  as  stated  in  the  indictment. 
Where  the  prisoners  were  indicted  for  extorting  from  A.  B.  a 
security  for  money,  by  accusing  him  of  sodomy,  and  the 
eridence  was,  that  they  insisted  on  having  the  secnrity, 
becaose  he  had  talcen  <<  indecent  liberties  "  with  CD.;  but  to 
the  proeecntor's  niece,  who  demanded  an  explanation,  they 
said  it  was  a  "  sodomitical  affidr : "  it  was  left  to  the  Jury  to 
say  whether  the  prisoners  meant  to  accuse  the  proeeeutor  of 
sodomy,  by  charging  him  with  taking  indecent  liberties  with 
C.  D.  B.  V.  Bennett,  14  Shaw's  J.  P.  514.  But  where  a 
man  was  already  indicted  for  a  rape,  and  another  person,  not 
connected  with  the  prosecution,  threatened  him,  that  if  he  did 
not  give  him  901.,  he  would  hire  witnesses  to  prove  him 
guilty:  this  was  holden  not  to  be  a  threat  to  accuse;  the 
accusation  had  been  already  made,  and  this  was  at  most  a 
threat  to  support  it  by  evidence.  B,  v.  Joseph  QUI,  cor. 
Bayley,  J.,  Sum.  Ass.  Yorh,  1829.  And  the  evidence  must 
show  that  the  threat  was  holden  out  to  the  prosecutor ;  see  B. 
V.  Dufikely  et  aL,  supra  ;  or  if  it  appear  that  he  made  use  of 
tt  to  a  third  person,  with  intent  that  he  should  mention  it  to 
the  prosecutor,  and  it  was  mentioned  accordingly,  this  would 
probably  be  deemed  sufficient  witliin  the  meaning  of  the  Act. 
See  B.  V.  PaddU,  B.  A*  By.  484. 

8.  The  intent  to  extort,  as  stated  in  the  indictment.  This 
may  be  implied  from  the  threat  or  accusation  itself,  the 
manner  in  which  It  was  made,  the  expressions  used  by  the 
defendant,  or  other  facts. 


Accusing  J  and  thereby  Extorting.  837 

5.  Aecutlng,  or  Threatening  to  aeeuse,  and  thereby 
Extorting  Manoy^  f^. 

Indictment, 

!The  jnroTB  for  oar  Lady  the  Qaeen,  upon  theJr 
oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ^  feloniously  did  aocoM  ["  accuee 

or  threaten  to  accuse  "]  one  C.  D.  of  the  abominable  crime  of 
buggery  with  mankind,  to  wit,  with  him  the  said  A.  B.  {**  of 
the  abominable  crime  qf  buggery  commuted  with  mankind 
or  with  beast f — or  of  any  assault  with  intent  to  commit  the 
said  abominable  crimen  or  of  any  attempt  or  endeavour  to 
commit  the  said  abominable crimCf — orqf  making  or  qffering 
any  solicitationf  persuasion,  promise^  or  threat  to  any 
person,  whereby  to  move  or  induce  such  person  to  commit  or 
permit  the  said  abominable  crime  "],  with  a  view  and  intent 
then  and  tiiereby  to  extoi-t  and  gain  from  the  said  C.  D.  some 
property ;  and  the  said  A.  B.,  by  intimidating  the  said  C.  D. 
by  the  said  accusation  l**  aecusati/m  or  threat ""i^^d  then 
&lonioasly  extort  and  gain  firom  the  said  C.  D.  [here  state 
what :  tf  money  or  bank  notes,  say,  **  certain  money  to  the 

amount  of pounds.*'    See  14  ^  15  Vict.  c.  100,  s.  18, 

ante,  p.  90] :  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity. 

Felony;  transportation  for  life,  or  not  less  than  fifteen 
years ; — or  vnprisonment,  with  or  without  hard  labour,  for 
not  more  than  three  years.    1  Vict.  c.  87,  s.  4. 

This  offence  formerly  amounted  to  robbery,  and  was 
punishable  with  death;  7  &  8  O.  4,  c.  10,  s.  7;  but  the 
section  of  the  statuts  by  which  it  uxu  declared  to  be  robbery, 
was  repealed  by  stat.  1  Vict.  c.  87,#.  1. 

Evidence. 
To  maintain  this  indictment,  the  prosecutor  must  prove-^ 

1.  The  accusation  or  threat,  as  in  the  last  case,  an^6,p.  336, 
Where  the  accusation  was  made  to  the  wife  of  the  party 
accused,  and  she  was  induced  to  give  the  prisoners  money,  it 
was  holden  not  to  be  within  a  former  statute  on  the  subject, 
7  &  8  0. 4,  c.  29,  s.  7.  JR.  v.  Edwards  et  aU,  5  Car.  ^  P. 
518.  And  upon  tliat  statute,  it  was  also  said,  tliat  it  was 
immaterial  whether  the  party  accused  was  guilty  of  the  offence 
imputed  to  him  or  not.  Per  Littledale,  J.,  in  B.  v.  Gardner, 
1  Car.  ^  P.  479. 

2.  The  intent  to  extort,  as  in  the  last  case. 

S.  That  through  intimidation  firom  the  accusation  or  threat, 
he  gave  the  prisoner  the  money  or  property,  as  mentioned  in 
the  indictment. 


828  Burglary. 

8BCTIOH  III. 

Offh^eeB  agaimt  the  Hahitatiotu  qf  Indwiduals, 

1.  Burglary , 
Indietment. 
\     The  jaron  for  oar  Lady  the  Queen,  upon  their 


to  wit.    )  oath  presenty  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  about  the  hour  of  eleven  in  the 

night  of  the  same  day,  the  dwelling-houm  of  C.  D.,  situate  in 

the  parish  of ,  in  the  county  of ,  feloniously  and  bur* 

glariously  did  break  and  enter,  with  intent  the  goods  and 
chattels  of  the  said  C.  D.,  in  the  said  dwelling-house  then 
being,  then  in  the  said  dwelling-house  feloniously  and  burghi- 
riously  to  steal,  take,  and  carry  away ;  and  the  said  A.  B. 
then  in  the  said  dwelling-house  [one  doth  coat  and  one  waistcoat 
of  the  value  of  five  pounds]  of  the  goods  and  chattels  of  the 
said  C.  D.,  in  the  said  dwelling-house  then  being  found,  then 
feloniously  and  burglariously  did  steal,  take,  and  carry  away  : 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
dignity.  [In  ordinary  cases  it  is  not  necessary  to  state  the 
value  of  the  goods  stolen,  unless  the  value  be  qf  the  essence 
qf  the  qffence.  Here  they  are  stated  to  be  of  the  value  of 
Jive  pounds,  in  order  that  the  defendant,  if  acquitted  of  the 
burglary,  may  be  found  guilty  of  larceny  in  the  dwelling^ 
house  to  the  value  of  five  poundt.  If  the  goods  stolen  be  not 
of  that  value,  the  statement  of  the  value  may  be  omitted. 

The  venue  mttst  be  laid  in  the  county  in  which  the  house 
is  situate.  Or  where  the  house  is  situate  on  the  boundary 
between  two  counties,  or  within  five  hundred  yards  of  the 
boundary,  it  seems  that  the  indictment  may  be  prrferred  in 
either  county.    Ante,  p.  65.     1  Russ.  827. 

The  indictment  must  show  that  the  breaking  and  entering 
was  in  the  night  time ;  and  it  states  the  hour,  to  shoto  that 
they  were  so ;  for  by  stat.  1  Vict.  c.  86,  s.  4,  the  night  time, 
as  relates  to  burglary,  commences  at  nine  o'clock  in  the  even" 
ing  and  ends  at  six  in  the  morning. 

It  must  allege  the  breaking  and  entering,  ^c,  to  have  been 
done  **  burglariously  "  as  well  as  feloniously.  This  is  essen^ 
tially  necessary,  and  if  it  be  omitted,  the  indictment  will  be 
bad.    See  ante,  p.  01. 

It  must  show  that  the  house  is  a  dwelling-house;  and 
even  \f  the  burglary  have  been  committed  in  an  out-house 
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helonffingto  thedwelling  lunue,  and  connected  with  itasherein" 
qfter  mentioned,  yet,  inaenmeh  aeitie  a  part  of  the  dtoeU" 
ing^houee,  the  offence  is  usually  alleged  to  have  been  commit^ 
ted  m  the  dwelling-house;  or  the  indictment  may  allege  it  to 
have  been  committed  in  the  out^house,  stating  the  oui-house 
to  be  a  part  of  the  dwelling-house.  2  East,  P.  C.  512.  And 
the  name  of  the  owner,  or  rather  the  occupier,  must  be  stated. 
See  post,  p.  336.  So  a  local  description  of  the  house, — the 
parish,  township  or  place  and  county,  in  which  it  is  situate, 
•^-must  be  stated.  See  ante,  p.  119.  Where  it  was  stated 
to  he  situate  *'  at  Norton^usBta-Kempsey,"  loithout  saying 
whether  it  ujos  a  parish  or  township,  S^c.,  Patteson,  J.,  held 
it  to  be  su0icient.  R.  v.  Brookes  et  al.,  Car.  k.  M.  644.  But 
a  mistake,  either  in  the  ownership  or  the  local  description, 
may  be  amended  at  the  trial.  See  ante,  p.  100. 

T*he  intent  must  be  stated,  and  it  must  be  to  commit  a 
felony  ;  and  \f  a  felony  have  been  actually  committed  in  the 
house,  the  intent  may  be,  and  usually  is,  stated  to  have  been 
to  commit  that  felony.  But  it  seems  that  an  indictment 
for  burglary  may  in  this  respect  be  drawn  in  three  ways : — 
stating  the  breaking  and  entry  to  be  with  intent  to  commit  a 
felony, — stating  the  breaking  and  entry,  and  a  felony  ac- 
tually committed,  1  Hale,  500.  R.  v.  Furnival,  R.  8c  Ry. 
445.  R.  V.  Vandercomb  and  Abbot,  2  East,  P.  C.  514, — or 
stating  the  breaking  and  entry  with  intent  to  commit  a 
felony,  and  also  stating  the  felony  to  have  been  actually 
committed.  The  loiter  is  theprtferable  mode,  and  that  alumys 
adopted  in  practice;  for\f  you  fail  to  prove  the  felony  com- 
mitted, you  may  still  convict  of  the  burglary,  or  if  you  fail 
to  prove  the  intent,  f^c,  you  may  convict  of  the  felony.  The 
intent  must  appear  to  be  to  commit  a  felony  in  the  dwelling 
house ;  see  R.  v.  Watkins,  Car.  &  M.  264 ;  but  if  the  intent 
alleged  be  to  commit  a  larceny,  it  is  not  necessary  to  show 
whose  goods  they  loere,  it  is  sufficient  to  state  them  to  be 
"  the  goods  and  chattels  in  the  said  dwelling-house  then 
being;"  R.o.  Clarke,  1  Car.&K.  421;  afterwards,  however,  in 
stating  the  larceny  actually  committed,  thu  ownership  must 
be  stated,  as  in  an  indictment  for  larceny. 

Felony;  transportation  for  life,  or  not  less  than  ten 
years;  —  or  imprisonment,  [with  or  without  hard  labour, 
s.  71,  for  not  more  than  three  years.  1  Vict.  c.  86,  s.  3.  J^ 
accompanied  by  an  assault  with  intent  to  murder,  or  if  the 
qffender  stab,  cut,  wound,  or  strike  any  person  in  the  house, 
the  punishment  is  death.  Td.  s.  2.  See  post,  p.  341.  Acces- 
sories before  the  fact  are  punishable  in  the  same  manner ; 
accessories  after  the  fact  {not  being  the  receivers  of  the 
stolen  property),  by  imprisonment  [with  or  witfunit  hard 
labour,  Td.  s.  7],  for  not  more  than  two  years.  Id.  s.  6.  As 
toco«^«,8eeante,p.  186;  costs  of  appreheniion,we9Xite,'p.\%&. 
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BiuYlary  ii  the  breBking  and  entariog  of  the  dweUing^bonse 
of  ttiotber,  in  the  night  time,  with  intent  to  commit  a  felony 
therein.  To  maintain  this  indictment|  thereforei  the  proae- 
eotor  mnat  pioye  :— 


1.  A  breaking  of  the  dtvelling-honae.  The  breaking 
aary  to  oonititate  borglary,  is  either  actual  or  oonetmctiTa: 
actual,  by  the  actoal  and  forcible  breaking  or  remoTal  of  the 
door,  window,  or  other  part  of  the  house,  whereby  an  entry 
may  be  effected ;  oonatruetive,  where  an  entry  is  efifeeted  by 
frand  or  artifice.  If  a  man  break  a  hole  in  the  wall  of  a 
hooae,  it  ie  of  coarse  a  breaking.  1  Hawk.  e.  dS, «.  6.  If  he 
break  the  outer  door,  or  unlock  it.  Id.  or  open  it  by  picking 
the  lock  or  even  lifting  the  latch,  1  Hale,  66S.  8  JSasi,  P.  C. 
i87.  R.  r,  Jordan  et  oL,  1  Car,  ^  P.  4312.  And$e$PMffk 
▼.  Griffith,  7  Ad.  ^  E.  836,  or  by  taking  the  glaas  oat  of  a 
glaas  door,  R.  ▼.  Smith,  R.  ^  Ry.  417,  or  if  he  raise  a  trap 
door  which  is  kept  down  merely  by  its  own  weight,  R.  ▼. 
Ru8ieU,  Rp.  ^  M.  377.  Broum*s  ease,  3  Bait,  P.  C.  487, 
these  are  all  instances  of  a  breaking  sufficient  in  burglaiy ; 
but  if  he  open  a  door  which  is  not  fastened  or  latched,  )t  is 
otherwise.  If  a  man  open  a  window,  by  putting  up  the  sash, 
1  Hawk.  c.  88,  8.  6.  R.  ▼.  Hyams,  7  Car.  jr  P-  441,  or  bj 
pulling  down  the  upper  sash  which  was  kept  in  Its  place 
merely  by  the  pulley  weight,  R,  ▼.  Hamea  et  al.,  R.  ^  Rp. 
461,  or  by  breaking  a  pane  in  it,  and  putting  in  liis  haStid  to 
open  tlie  fastening,  R.  ▼.  Perkea,  1  Car.  jr  P-  300.  R.  ▼. 
Bird,  9  Car.  ^  P.  44.  R.  ▼.  RoberU,  alias  Chamben,  % 
Bait,  P.  C.  487,  or  by  making  a  hole  in  the  glass  larger,  for 
the  purpose  of  getting  his  arm  in,  R.  v.  RobiHaiin  et  ah,  Ry. 
4r  M.  327,  this  is  a  breaking  sufficient  in  burglary;  but  entering 
by  an  open  window,  is  not ;  or  if  a  window  be  partly  raised, 
but  not  sufficient  to  get  the  arm  in,  and  the  party  open  it 
further  to  undo  the  nistening^  it  is  not  a  breaking.  R.  t. 
Smith,  Ry.  ^  M.  178.  Where  a  window  opens  on  hinges, 
merely  opening  it  when  it  is  not  fostened,  is  not  a  breaking;  but 
opening  it  where  it  is  fastened  merely  by  a  nail,  is.  R.  ▼.  HaU, 
R.  jr  Ry.  335.  Entering  by  an  open  chimney,  is  a  breaking ; 
R.  v.  Briee,  R.  ^  Ry.  460.  1  Hawk.  c.  38,  «.  6;  but  if  there 
be  an  open  place  in  any  other  part  of  the  house, — as  if  there 
be  an  aperture  in  a  cellar  window,  merely  for  the  purpose  of 
admitting  light,  R.  v.  Lewii,  2  Car.  ^  P.  628,  or  there  be  a 
hole  in  Uie  roof  of  the  house,  R.  y.  Spriggs,  \  M.^  Rob.  367, 
or  if  the  outer  door  or  window  be  open,  1  Hawk,  e,  38,  «.  6. 
S  Bast,  P.  C.  486,— and  the  party  enter  by  it,  it  is  not  a 
breaking  sufficient  to  constitute  burglary.  Yet,  although  a 
man  thus  enter  by  an  open  outer  door  or  window,  or  be  other- 


Evidm&i.  881 

wiie  in  the  houae  with<nit  breaking,  if  be  break  an  iUMV 
door,  or  unlock  it,  or  open  it  by  unlatching  it,  1  Hawk.  c.  88, 
#.6.  1  Hole,  66d,  664.  Johiwm's  eMef%  Bait,  P.  C.  4SS. 
Qray'M  ea»e,  1  Sir.  481,  for  the  purpose  of  entering  an  inner 
loom,  with  a  felmiioui  intent,  it  wiil  be  a  breaking  rafliciflnt 
ta  constitute  burglary ;  but  breaking  open  a  trunk  or  box  in 
the  hswe,  is  not,  S  East,  P.  C.  488,  and  it  hat  been  doubted 
wliether  breakfaig  open  the  door  of  a  cupboard,  though  fixed  to 
the  fre^ld,  is,  the  Judges  being  equally  divided  upon  the  qaes«> 
tion;  ftEoity  P.  C.  489;  and  Lord  Hale  doubts  whether  Ik 
would  be  burglary  in  a  guest  at  an  inn,  opening  his  own  door 
to  oonunit  a  felony.  1  Hofo,  664.  Also  it  must  be  some  part 
of  the  dwelling^hottse,  or  of  an  out«house  connected  with  it, 
that  must  be  broken;  and  therefore  breaking  open  an  area-gate, 
B.  ▼.  Davit,  Jt,  jr  Ry*  922,  or  breaking  open  a  gate  forming 
part  of  the  outer  wall  of  the  curtilage,  which  opened  merely 
into  a  yard,  and  not  into  any  building,  R.  ▼.  Bmm$t  0t  al,, 
JB.  ^  Ry,  289,  is  not  a  breaking  in  buiglaiy. 

A  constructlTe  breaking,  is,  ^lere  the  burglar  obtains  an 
entry  into  the  dweUing«-house,  by  some  trick  or  artifice.  If  ha 
make  an  attack  upon  the  house  with  intent  to  rob  it,  and 
upon  the  owner  opening  the  door  to  drive  him  off,  he  enter, 
this  in  law  is  deemed  a  breaking.  1  Hawk.  e.  88, «.  7.  So, 
if  by  threats  of  violence  he  intimidate  the  owner,  and  induce 
him  to  open  the  door  from  &ar  of  the  consequences  of  a  reftisal, 
this  in  law  is  a  breaking.  1  Hale,  668.  2  Eatt,  P.  C.  486. 
R.  ▼.  Swallow  et  aL,  1  Rv$$.  792.  8o,  if  be  come  to  the 
hoQse  with  intent  to  rob  it,  and  knock  at  ttie  door,  pretending 
to  have  buainees  with  the  owner,  and  is  let  in,  this  in  law  Is  a 
bieakix^.  Id.  s.  8.  So,  where  penons,  intending  to  rob  a 
house,  raise  a  hue  and  cry,  and  prevail  on  tlie  constable  to 
search  the  house,  and  thereby  obtain  an  entrance,  this  in  law 
is  a  breaking.  Id.  s.  10.  So  where  a  man,  intending  to 
rob  a  house,  took  lodgings  in  it,  and  having  thus  obtained  an 
entrance,  attacked  the  landlord  and  robbed  him,  this  was 
holden  to  be  burglary.  Id.  s.  9.  So,  where  a  woman,  in- 
tending  to  rob  a  house,  induced  a  boy  who  was  in  care  of  it  to 
let  her  in,  by  promising  him  a  pot  of  ale,  and  having  thus 
obtained  an  entrance,  she  sent  him  for  the  ale,  and  during  his 
absence  she  robbed  the  house  and  went  off:  this  was  holden 
to  be  burglary.  Hawkins's  case,  2  East,  P.  C.  486.  So,  if 
by  agreement  and  confederacy  between  thieves  and  a  servant 
in  the  house,  the  servant  in  the  night  time  open  the  door  and 
let  Ihe  thieves  in,  this  in  law  is  a  breaking ;  1  Hals,  668. 
2  East,  P.  C.  486.  CamwalVs  ease,  2  Str.  881 ;  but  if  the 
servant  merely  pretend  to  confederate  with  the  thieves,  for  the 
purpose  of  liaving  them  taken,  and  communicate  the  design  to 
the  poUoe  and  act  under  their  direction,  his  afterwards  open- 
ing the  door  aod  letting  the  thieves  in,  has  l)eeniioldennottobe 
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■nch  a  breaking  u  to  oonstitate  bnrgliry.    J?.  ▼.  Johmom  ^ 
Joneiy  Car.  ^  M.  818. 

And  the  breaking,  whether  actoal  or  eonttmctire,  most  be 
in  the  night  time,  that  ia  to  say,  between  nine  o'clock  in  tbe 
evening  and  six  in  the  morning.    1  Viet.  c.  86,  s,  4. 

S.  An  entering  into  the  dweUing-honm.  An  entry  of  any 
part  of  the  person  within  the  house  is  salBdent,  althonfffa  the 
party  be  detected,  and  abandon  his  design,  before  he  has  had 
an  opportunity  of  effecting  the  felony  intended.  1  Hawk^ 
e.  38, «.  11.  Where  a  man  in  the  night  time  broke  a  pane  of 
glass  in  a  shop  window,  and  put  his  hand  in,  and  took  some 
watches  and  other  things  within  his  reach,  this  was  holden  to 
be  bnrglary.  R.  y.  Oihbons,  FoH,  107.  And  where  a  sash 
window  of  a  dwelling-house  was  fiMtened  in  the  usual  way,  by 
a  latch  from  the  bottom  of  the  upper  sash  to  the  top  of  the 
lower  one,  and  there  were  inside  shutters  which  were  fastened ; 
the  prisoner  broke  a  pane  of  glass  in  the  upper  sash  of  the 
window  and  introduced  his  hand  within,  with  intention  to 
undo  the  latch  by  which  the  window  was  ftstened;  and 
whilst  he  was  cutting  a  hole  in  the  shutter  with  a  centrebit 
and  before  he  had  undone  the  latch  of  the  window,  he  was 
seized :  the  judges  held  this  to  be  a  sufficient  entry  to  consd- 
tute  burglaiy.  Jt.  ▼.  BayUy  et  aL,  B.  ^  A.  341.  B.  ▼. 
PerkeSf  1  Car,  jr  P.  300.  Bo,  putting  the  hand  within  the 
door-way,  though  for  the  purpose  of  making  a  pass  with  a 
sword  at  some  persons  in  the  entry,  was  holden  sufficient. 
1  HaUf  563.  So,  where  a  shop  window,  within  which  there 
were  watches  and  jewellery,  was  broken,  by  the  prisoner's 
thrusting  his  finger  through  one  of  the  panes,  and  the  finger 
was  seen  on  the  other  side :  the  judges  held  tlus  to  be  a  suffi- 
cient entry  to  constitute  burglary.  B.  v.  DavU,  B.  ff  By.  490. 
So,  if  the  party  put  In  any  instrument,  for  the  purpose  of  com- 
mitting the  felony  with  it, — as  if  he  put  a  pistol  within  a  win- 
dow for  the  purpose  of  fixing,  or  a  hook  to  take  any  thing  out, 
1  Hawk.  e.  38, «.  11 ;  3  Inst.  64,  and  according  to  some,  if  he 
fire  a  loaded  gun  at  the  house  and  the  bullet  enter  it,  1  Hawk, 
c,  38,  A  41 ;  but  see  1  Hale,  556,  it  is  a  sufficient  entry ;  but 
otherwise,  if  merely  the  instrument,  with  which  he  is  efilicting 
the  breaking,  enter  it.  1  Hawk.  c.  88,  s.  12.  B.  ▼.  Bust  ^ 
Fordf  By.  4"  AT.  183.  So,  where  the  prisoner  had  made  an 
entry  by  getting  in  at  the  top  of  a  chimney,  and  he  was  after- 
wards found  in  the  chimney,  a  little  above  the  mantel  piece : 
the  judges  held  that  as  the  chimney  was  part  of  the  dwelling, 
by  lowering  himself  in  it,  he  must  be  considered  as  having 
entered  the  dwelling-house.  B.  v.  Brtce^  B,  ^  By.  460.  So, 
where  the  breaking  is  constructive,  the  entry  of  the  party 
thereupon  is  of  course  sufficient  entry  to  constitute  burglary. 

The  entry,  as  wdl  as  the  breaking,  must  be  in  the  night 
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time,  that  is  to  say,  between  the  hours  of  nine  in  the  eyening 
and  six  the  next  morning.  1  Vict,  c.  86,  «.  4.  It  is  not  neces- 
sary, however,  that  the  entry  should  be  at  the  same  time  as 
the  breaking;  if  the  breaking  be  done  with  intent  to  enter, 
and  the  entry  made  with  intent  to  commit  a  felony,  and  both 
in  the  night  time,  it  is  sufficient,  although  a  day  or  more  in- 
tervene between  the  one  and  the  other.  Whei*e  it  appeared 
that  the  prisoner  took  the  glass  out  of  a  door  on  Friday  night, 
with  intent  to  enter  the  house,  and  afterwards  on  the  Sunday 
night,  before  the  glass  was  replaced,  he  entered  by  the  aperture 
he  had  thus  made :  the  judges  held,  that  the  breaking  being 
originally  with  intent  to  enter,  and  the  breaking  and  the 
entering  being  both  in  the  night  time,  the  offence  amounted  to 
bnrglary,  notwithstanding  the  time  that  had  elapsed  between 
the  one  and  the  other.    R.  v.  Smith,  H.  ^  Ry.  417. 

3.  That  the  house  broken  and  entered,  is  a  dwelling-house, 
that  is  to  say,  a  house  in  which  the  occupier  or  his  family  usually 
sleep  at  night;  for  although  they  may  live  and  take  their 
me^  in  it  in  the  day  time,  yet  if  they  sleep  elsewhere  at  night, 
it  is  not  a  dwelling  in  which  burglary  can  be  committed. 
R.  V.  Martin  et  al,,  R.  ^  R.  108.  So,  a  set  of  chambers  in  an 
inn  of  court  or  college,  is  a  dwelling-house,  if  the  occupier  or 
any  of  his  family  sleep  there.  1  Hawh»  c.  38,  «.  18 ;  2  East, 
P.  C.  492.  And  if  any  part  of  the  family  sleep  hi  it,  it  will  be 
sufficient.  Therefore,  where  the  prosecutor  had  a  house 
Dronting  the  street,  the  back  part  communicating  by' a  door 
with  a  public  passage ;  immediately  opposite  in  the  passage 
were  some  buildings  occupied  by  the  prosecutor,  one  for  a 
kitchen,  another  a  coach  house,  and  another  a  brew  house, 
and  over  the  brew  house  a  servant  boy  of  the  prosecutor 
always  slept :  upon  an  indictment  for  a  burglaiy  in  the  brew 
house,  stating  it  to  be  the  dwelling-house  of  the  prosecutor, 
the  judges  held  that  it  could  not  be  deemed  a  part  of  the 
dwellmg-house  in  which  the  prosecutor  himself  actually  dwelt, 
being  separated  from  it  by  the  passage,  but  ten  of  them  held 
it  to  be  a  distinct  dwelling-house  of  the  prosecutor.  R*  v» 
We§ttDood,R,  ^  Ry.  495.  So,  upon  an  indictment  for  a  bur- 
glary in  a  shop,  stating  it  to  be  the  dwelling-house  of  the  pro* 
seentor,  it  appeared  that  the  prosecutor,  who  formerly  dwelt 
in  the  house  with  his  fiunily,  had  latterly  dwelt  elsewhere, 
without  an  intention  of  returning ;  he  continued  the  business 
however  at  the  shop,  let  some  of  the  rooms  In  the  house  to 
lodgers,  and  his  foreman  with  his  wife  and  an  apprentice 
dwdt  in  others ;  the  foreman's  wife  was  also  the  prosecutor's 
servant,  employed  in  keeping  the  apartments  clean,  but  all 
were  pcdd  weekly  wages :  the  judges  held  that  the  house  was 
in  law  the  dwelling-house  of  the  prosecutor,  and  the  shop  a 
part  of  it.    R.  v.  Gibbons  jr  Kew,  R.  ^  Ry.  442.    So,  whore 
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upon  an  indictment  for  hnzglary,  it  appeared  Uiat  the  premises 
eoDSisted  of  a  ooanting-houae  on  the  ground  floor,  oocnpied 
by  the  proeecutore  an  brewers  and  bankerii  and  two  roonM 
abOTe,  in  which  their  cooper  and  his  family  lived ;  the  con* 
tract  between  the  prosecntors  and  their  brewer  was,  that  he 
should  have  these  rooms  to  Uve  in,  with  firing  and  certain 
weekly  wages ;  there  was  a  separate  entrance  to  the  upper 
rooms,  and  there  was  no  oonomanication  between  them  umI 
the  counting-house,  except  by  a  trap  door,  which  however  was 
nerer  used :  the  counting-house  befaig  broken  open,  the  judges 
held  it  to  be  property  described  as  the  dweiUng-bouse  of  the 
prosecutors.    R.  v.  Stoa^  et  al,,  B.  ^  JRy.  185.    But,  where 
the  prosecutor,  an  upholsterer,  and  his  family,  left  the  house  in 
which  he  had  resided  with  his  family,  without  an  intent  of 
returning  to  live  in  it,  and  took  a  dwelling-house  elsewhers^ 
but  still  retained  the  former  house  as  a  ws^ehouse  and  work- 
shop ;  and  two  women,  employed  by  him  as  work  women  in 
his  business,  and  not  as  domestic  servants,  slept  there  to  take 
care  of  the  house,  but  did  not  have  their  meals  there,  or  use 
the  house  for  any  other  purpose  than  sleeping  in  it  as  a 
security  to  the  house :  the  judges  held  that  this  was  not  pro- 
perly described  as  a  dwelling-house  of  the  prosecutor.    J2.  v. 
Flanoffon,  S,  ^  Ry,  187.    So,  a  servant  put  to  sleep  In  a 
bam,  for  the  temporary  purpose  of  watching  against  thieves, 
Brwon*9  case,  2  Stut,  P,  C.  497,  or  a  porter  lying  in  a 
warehouse,  for  the  temporary  purpose  of  watching  goods, 
R,  V.  Smithy  2  EaHf  P,C,4Sin,  does  not  make  the  bam  or 
warehouse  a  dwelling-house,  which  can  be  the  subject  of 
burglary.    But  where  a  coachman  rented  two  rooms  over  his 
mistress's  coach  house,  and  he  and  his  fkmily  dwelt  in  them, 
H  was  holden  that  they  were  well  described  as  his  dwellii^ 
house  in  an  indictment  for  burglary  in  them.    R,  v.  Turner^ 
8  Sattf  P.  C  492.    However,  the  occasional  absence  of  the 
prosecutor  and  his  family  from  his  dwelling-house,  will  not 
prevent  it  from  being  deemed  such,  1  Hawk,  c,  88,  s,  18. 
R,  V.  Murty  ^  Uarri»,  2  Eagt^  P,  C.  496,  provided  that, 
when  absent,  be  have  the  intention  of  returning  to  it.    JVut' 
brown's  etue,  Foit.  76.    But  if  he  leave  it,  without  an  inteo- 
tion  to  return  to  it,  it  can  no  longer  be  deemed  his  dwelliag- 
bouse.    Id.    So,  if  the  tenant  of  a  dwelling-house,  quit  it  at 
the  end  of  his  term,  it  can  no  longer  be  deemed  bis  dwelllnf- 
house,  or  the  dwelling-house  of  his  landlord,  unless  the  latter 
go  and  dwell  in  H.  R,  v.  Davit  alias  Silk,  2  BaMt,  P,  C  4891 
But  where  the  occupier  died,  and  his  executor  put  servants 
Into  the  house,  paying  them  board  wages,  but  did  not  go  ts 
reside  there  himself,  and  a  burglary  was  committed  in  the 
hosse,  the  judges  h^d  that  it  might  be  deemed  the  dwelling- 
house  of  the  executor.    R,  v.  Janm  ff  Longnutn,  2  Sasi, 
P.  C  499.    If  a  man  however  take  a  house,  and  beius  he 
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to  liye  in  it,  and  whilst  it  is  under  repair  or  preparing  for 
hiniyit  be  broken,  entered,  and  robbed,  it  cannot  be  deemed  his 
dwelUng-hoQse,  for  he  has  nerer  as  yet  dwelt  in  it;  and  of 
ooune  the  ofl^ider  cannot  be  convicted  of  burgiary.  J?,  v. 
Jjyen§  ^  MiUer,2  East,  P.  C.  407.  HallartPs case,  2  Bast, 
P.  C.  48B.  Fttller'8  case,  Id,  Harris's  easSf  Id,  The  law 
of  burglary  also  has  relation  to  permanent  stmcturee  only, 
■nd  not  to  booths  or  tents,  or  the  like,  although  the  owners 
may  happen  to  dwell  therein.  1  Hale^  697.  1  Hawk.  c.  38, 
#.  36.  But  where  a  permanent  building  of  mud  and  brick| 
built  on  the  down  at  Weyhill,  with  wooden  doors  and  windows 
that  bolted  on  the  inside,  was  rented  by  the  prosecutor  for  the 
week  of  the  fair,  and  used  as  a  booth,  but  he  and  his  wifb 
slept  in  it ;  this  being  broken  into  by  the  prisoner  in  the  night 
time,  whilst  it  was  thus  occupied,  Parke,  J.,  (after  consulting 
Littledale,  J.)  held  that  it  was  sudi  a  dwdling-hoase  as  might 
be  the  subject  of  burglary,  and  the  piisoner  was  convictod. 
B.  ▼.  8mUh,  Mo.  $•  B,  256. 

All  out-houses  within  the  curtjlage,  (that  is,  the  common 
fence  including  the  dwelling-house  and  its  offices)  were 
formerly  deemed  parts  of  the  dwelling-house ;  and  if  a  burglaty 
were  committed  in  any  of  them,  it  was  stated  to  be  committed 
in  the  dwelling-house,  or  in  an  out-house  parcel  of  the  dwelliug- 
honse.  But  by  stat.  7  &  8  O.  4,  c.  29,  s.  13,  no  building, 
although  within  the  same  curtilage  with  the  dwelling-house 
and  occupied  therewith,  shaU  be  deemed  to  be  part  of  such 
dwelling-house  for  the  purpose  of  burglary,  **  unless  there 
shall  be  a  communication  between  such  building  and  dwelling- 
house,  either  inmiediate,or  by  means  of  a  covered  and  inclosed 
passage  leading  from  one  to  the  other."  Where  it  appeared 
that  5ie  premises  occupied  by  the  prosecutor  consisted  of 
two  rooms  and  a  wash-house  on  the  ground  floor,  and  three 
bed  rooms  over  them ;  the  wash-house  did  not  communicate 
with  the  other  two  rooms  on  the  ground  floor,  the  door 
opening  into  the  yard,  but  the  room  over  the  wash-house 
oommunicated  with  the  adjoining  bed  room ;  the  prisoner 
having  broken  into  the  wash-house,  was  attempting  to  hreeik 
the  partition  wall  between  that  and  the  adjoining  room  on  the 
ground  floor,  when  he  was  detected :  seven  of  the  judges  held 
this  to  be  burglary ;  that  the  wash-house  was  a  part  of  the 
dwelUng-house,  and  that  the  above  section  extended  only  to 
baildlngs  which  are  within  the  curtilage,  but  form  no  part  of  the 
dwelling-house:  and  five  judges  held  that  the  wash-house  was 
not  part  of  the  dwelling-house,  and  that  the  case  came  within  the 
abvve  section  of  the  statute.  Ji*'9.Burrowes,R.f^By.914,  If 
tliere  be  any  doubt  of  the  out-house  or  building  broken  or 
eatered,  being  such  as  is  here  described,  add  to  your  indictment 
a  eoaot  for  breaking  and  entering  a  building  within  the  cur- 
ttlage,  aeeording  to  tha  form  givflD^  post,  p.  344.    A  building^ 
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however,  to  be  within  the  meaning  of  the  ibove  MCtion,  ranet 
be  occupied  with  the  dwelling-house,  and  in  the  same  right. 
Mn.  Richards  let  her  dwelling-house  to  her  son  Josiah,  and  a 
warehouse,  communicating  internally  with  the  dwelling- honeOy 
to  Josiah  and  his  youoger  brother,  at  a  separate  rent ;  Joeiah 
lived  in  the  dwelling-house,  and  constantly  used  the  commu- 
nication between  Uiat  and  the  warehouse;  both  brothers 
carried  on  their  joint  boainess  in  the  warehouse :  the  ware- 
house being  broken  and  entered  in  the  night  time,  the  judges 
held  that  it  could  not  be  deemed  part  of  the  dwelling-house, 
as  the  dwelling-house  was  holden  under  a  demise  to  Joei^  alone, 
and  be  alone  dwelt  in  it,  and  the  warehouse  was  holden  under 
a  distinct  demise  to  himself  and  his  brother.  R,  v.  Jenkins 
et  al.y  B.  ^  By,  244. 

4.  That  it  was  the  dwelling-house  of  C.  D.,  as  mentioned  in 
the  indictment.  There  are  a  number  of  nice  distinctions  upon 
this  subject,  which  formerly  led  to  many  acquittals,  on  grounds 
entirely  beside  the  merits  of  the  respective  cases.  But  now 
the  court  at  the  trial  may  amend  the  indictment,  if  by  mistake 
the  house  be  stated  to  be  the  dwelling-house  of  C.  D.  instead  of 
£.  F.,  kc.  See  ante,  p.  100.  I  may  be  excused  therefore 
from  giving  the  cases  upon  the  subject  at  as  g^reat  length 
as  might  otherwise  be  necessary.  Where  the  prosecutor  and 
his  family  are  the  sole  occupants  of  the  house,  and  in  the 
prosecutor's  own  right  as  owner  or  tenant,  it  may  well  be 
described  as  his  dwelling-house,  even  although  he  be  but 
tenant  at  will.  B.  v.  Collett  et  aL,  B,  4r  B,  498.  If  it  be 
occupied  by  a  married  woman,  though  living  separate  from 
her  husband,  it  must  be  described  as  tiie  dwelling-house  of  her 
husband.  B,  v.  French,  B,  ^  By.  491.  B,  v.  Wi{fard  ^  NibbSf 
B,  ^  By,  517.  Parr's  case,  Kel.4S.  In  the  case  of  chambers 
in  an  Inn  of  court  or  a  college,  they  are  rightly  stated  to  be 
the  dwelling-house  of  tlie  occupier,  if  he  dwell  in  them.  2  East, 
P.  C  605.  So,  an  out-house  belonging  to  and  connected  vrith  a 
dwelling-house,  as  mentioned,  ante,  p.  385,  is  described  to  be 
the  dwelling-house  of  the  person  residing  and  dwelling  in  the 
dwelling-house  to  which  it  is  attached;  unless  it  be  let  to 
another,  and  in  that  case  it  lb  described  as  the  dwelling-house 
of  the  latter,  if  he  actually  dwell  in  it.  In  the  case  of  the  coach- 
man who  rented  two  rooms  over  a  coach-house,  in  which  he  and 
his  wife  dwelt,  it  was  holden  that  they  were  properly  described 
as  the  dwelling-house  of  the  coachman.  Turner's  case,  ante, 
p.  334.  If  indeed  he  occupied  them  as  servant  only,  then  they 
must  have  been  described  as  the  dwelling-house  of  the  master^ 
whether  they  were  connected  with  the  house  the  master  actually 
occupied  (as  described,  ante,  p.  335,)  or  not,  in  which  latter 
case  they  would  be  deemed  the  separate  dwelling-house  of  the 
master.    See  WesttoootPs  case,  ante,  p.  333.    Sometimes  a 
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^fficidty  arisesy  in  ascertaining  whether  a  party  dwells  in  and 
occupies  a  house  in  his  own  right,  or  as  the  servant  of  another. 
Where  il  warehonseman,  with  his  family,  lived  in  a  dwelling- 
house  upon  the  premises  of  his  master,  for  which  and  for 
coals  he  paid  his  master  a  rent  of  1 1  /.  a  year  ;  the  house  alone 
was  worth  20L  a  year  to  let  to  an  ordinary  tenant,  but  the 
master  let  it  to  him  at  a  much  lower  rent,  being  desirous 
that  he  should  reside  upon  the  premises  for  their  security ; 
upon  an  indictment  for  burglary  in  the  house,  the  judges 
held  that  this  occupation  of  the  warehouseman  could  not  be 
deemed  the  occupation  of  the  master,  for  the  warehouseman 
stood  in  the  character  nf  tenant ;  the  master  might  have  dis- 
trained upon  him  for  his  rent,  and  could  not  arbitrarily  Imve 
removed  him.  -R.  v.  Jenris  ^  Walker ,  By.  S^  M.  7.  A 
workman  was  employed  at  15«.  a  week  wages,  and  a  cottage 
free  of  rent  and  taxes  for  himself  and  his  family  to  dwell  in  : 
upon  an  indictment  for  burglary  in  the  cottage,  the  judge  at 
the  trial  held  that  as  the  workman  occupied  the  cottage  for 
his  own  benefit  and  not  for  the  use  or  benefit  of  his  master,  it 
was  well  described  as  the  dwelling-house  of  the  workman ;  and 
upon  a  reference  to  the  judges,  they  were  of  the  same  opinion. 
B.  Y.  Joblingf  12.  $*  By,  525;  and  see  B.  v.  Margetts  et  al.^ 
2  Leach,  DSO.  Where  a  tnll-gate  house,  erected  by  the  trus- 
tees of  a  turnpike,  as  and  for  the  dwelling-house  of  the  person 
who  might  be  employed  to  collect  the  tolls  at  a  particular  gate, 
was  broken  and  entered  in  the  night  time  ;  and  upon  an  in- 
dictment for  the  bui^lary,it  appeared  that  the  trustees  had  let 
the  tolls  to  Ward,  and  Ward  had  employed  Ellis  (at  weekly 
wages,  with  the  privilege  of  living  in  the  toll-house  in  question) 
to  collect  them,  and  that  Ellis  dwelt  in  the  house  for  that 
purpose:  the  indictment  having  described  this  as  thedwelling- 
hon.«e  of  Ellis,  the  judges  held  the  description  to  be  correct ; 
for  Ellis  had  the  exclusive  possession ;  it  was  unconnected 
with  any  premises  of  Ward,  and  Ward  did  not  appear  to  have 
any  interest  whatever  in  it.  B,  v.  Camfield  et  aL,  By,  ^ 
M,  42.  If  on  the  other  hand  it  be  occupied  by  servants  only, 
the  house  should  in  general  be  described  as  the  dwelling- 
house  of  the  master.  B,  v.  Stachy  B,  ^  By,  186.  B,  v. 
Bawlins  et  al,,  7  Car,  ^  P,  150,  2  East,  P,  C.  600.  And 
therefore,  where  one  Story  had  separate  apartments  in  the 
house  of  the  African  company,  as  an  officer  of  that  company,  i 
and  a  burglary  being  committed  in  them,  they  were  stated  in 
the  indictment  to  be  the  dwelling-house  of  Stoi^:  this 
was  holden  to  be  wi'ong,  for  Story,  and  others  in  similai* 
aituations,  occupied  their  apai-tments  as  sei'vants  of  the  com- 
pany ;  the  indictment  should  have  stated  the  apartments  to  be 
the  dwelling-house  of  the  company,  for,  although  as  an  aggre- 
gate corporate  body,  the  company  could  not  be  said  to  dwell 
anywhere,  yet  they  might  have  a  mansion  for  the  habitation 
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of  their  senrants.  R.  r.  Hawkins,  8  Sast,  P.  C.  £01. 
S,  P.  Picket's  case  and  Maynard^s  casSj  Id.  So,  an  indict- 
ment for  a  burglary  in  apartment!  in  the  custom-houae,  would 
rightly  describe  them  as  the  dwelling-house  of  the  Queen.  22.  v. 
Jordan,  7  Car.  ^  P.  432.  But  where  the  Norwich  Union  life 
office  had  their  office  of  business  in  the  lower  part  of  a  house,  the 
upper  part  being  appropriated  for  the  residence  of  th^ 
secretary  and  his  family,  and  a  bniglaiy  being  committed  in 
the  lower  part,  the  house  was  described  in  the  indictment  aa 
the  dwelling-house  of  the  secretary :  the  judges  held  that  aa 
the  secretary  and  his  family  were  the  only  persons  who  dwelt 
in  the  house,  it  was  properly  described  as  his  dwelling-house^ 
although  it  might  have  been  described  as  that  of  the  company. 
n.  V.  WUt,  Ry.  ^  M.  248. 

If  a  man  let  a  part  of  his  house  to  lodgersy  and  he  or  any 
of  his  family  continue  to  dwell  in  the  other  part, — if  a  bur* 
glary  be  committed  in  the  house,  whether  in  the  part  occupied 
by  him  or  that  occupied  by  the  lodgers,  the  house  must  be 
described  in  the  indictment  as  his  dwelling  house.  KsL  84. 
8  East,  P.  C.  505.  So,  in  the  case  of  a  guest  at  an  inn,  if 
his  room  be  broken  and  entered  in  the  night  time,  the  indict- 
ment must  describe  it  as  the  dwelling-house  of  the  innkeeper. 
1  Hale,  554,  557.  8  East,  P.  C.  508.  Prasser*s  ease.  Id, 
In  R.  V.  Gibbons  and  Kew,  ante,  p.  333,  where  a  servant  of  the 
prosecutor  dwelt  in  a  part  of  the  house,  and  thereat  (excepting 
the  shop)  was  let  off  to  lodgers, — a  bnrglaiy  being  com- 
mitted in  the  shop,  the  judges  held  that  it  was  properly  de^ 
scribed  as  the  dw^ling-house  of  the  prosecutor.  Where  tho 
prosecutor,  (having  a  dwelling-house  with  a  shop  ai^oining  to 
it,  with  separate  entrances  from  the  street,  but  the  shop 
having  a  back  door  into  a  passage  in  the  house),  let  the  shop 
to  his  son,  who  used  it  as  a  place  of  business  only,  and  did  not 
reside  there :  a  burglary  having  been  committed  in  the  shop, 
the  judges  held  that  it  was  properly  described  in  the  indict- 
ment as  the  dwelling-house  of  the  father.  E.  v.  S^on,  E, 
^  Ep,  808.  But  if  he,  his  family  or  servants,  do  not  dwell  in 
tiiat  part  reserved  to  himself,  and  that  part  be  broken  and  en- 
tered, the  offender  cannot  be  convicted  of  burglary  :  it  cannot 
be  described  as  his  dwelling-house,  for  he  does  not  dwell  in  it ; 
nor  can  it  be  described  as  the  dwelling-house  of  his  lodger,  for 
it  forms  no  part  of  his  holding,  he  has  not  possession  of  ity 
or  any  interest  Ui  it.  E.  v.  Wilson  E.  jr  Rw*  115.  But  if 
in  such  a  case  the  burglary  be  in  that  part  occupied  by  a 
lodger,  it  may  be  dee^bed  as  the  lodger's  dwelling-houae. 
8  East,  P.  C.  505.  Eogers*s  ease,  Id.  506.  Or,  if  the  owner 
or  lessee  of  a  dwelling-house  let  the  whole  of  it  to  lodgers, 
retaining  no  part  of  it  for  his  or  his  family's  dwelling,  the  part 
each  lodger  occupies  and  dwells  in,  is  deemed  in  law  to  be 
the  dwelUng-house  of  such  lodger,  with  relation  to  bnrglaiy^ 
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^Rpfaflttier  the  porta  holden  by  the  respectlTO  lodgers  commniii- 
ttt0  with  each  other  or  not.      Carrd*9  ease,  2  East,  P.  C. 
606.     Trttpthaw*s  ease,  Id.  1  Leaeh,  427.    1  Hawk.  e.  38, 
«.  28.    Where  the  owner  of  a  house  divided  the  shop  hi  two 
1^  A  partition,  each  having  a  door  opening  into  the  street,  and 
]0t  one  of  them  and  some  rooms  in  the  house  to  Choice,  and 
the  other  with  tlie  remainder  of  the  house  to  Ryan ;  at  the  end 
of  each  shop  was  a  door,  opening  into  a  common  passage,  that 
led  to  one  common  staircase ;  Choice  paid  1002.  a  year  and 
ttie  taxes,  fyt  his  portion ;  Ryan  802.  a  year  for  his ;  each 
had  hie  separate  fiunily,  separate  kitchen,  &c.,  but  the  rooms 
ooeapied  by  each  opened  on  the  common  staircase  above  men- 
tioned :  upon  an  indictment  for  burglary,  it  appeared  that  the 
prisoner  entered  at  the  window  of  the  common   staircase, 
ulocked  the  door  of  Ryan's  shop  and  entered  it ;   and  the 
judges  held  that  the  place  was  rightly  described  in  the  indict- 
ment as  the  dwelling-house  of  Ryan.    R.  y.  John  Bailey, 
J2{f.  ^  M.  23.    8o,if  a  man  let  off  part  of  his  dwelling-house, 
and  retain  and  live  in  the  rest,  but  sever  the  two  parts  so  as  to 
make  them  distinct  tenements,  having  distinct  entrances,  and 
having  no  internal  communication  with  each  other, — then 
each  tenement  is  considered  in  law  the  dwelling-house  of  the 
jparty  who  dwells  in  it,  and  must  be  described  as  such  in  an 
indictment  for  burglary.     2  Hatek.  e.  38,  s.  28.     2  East, 
P.  C.  607.    And  see  R.  v.  Gibson,  Id.  608,  per  cur.    So, 
where  two  partners  had  a  house,  and  they  divided  it  so  as  to  have 
aepairate  entrances  and  no  internal  communication,  each  pert 
was  holden  to  be  the  separate  dwelling-house  of  the  partner 
occupying  it.    Jonet^s  ease,  2  JSast,  P.  C.  604.     1  Leach, 
607.    But  where  the  house  of  a  partnership  bad  not  been 
divided,  and  one  only  of  the  partners  with  his  fhmily  dwelt  in 
it,  but  the  clerks,  shopmen,  and  servants  of  the  firm,  ninety- 
one  in  number,  slept  there  also, — ^the  judges  held  the  house 
to  be  rightly  described  as  the  dwelling-house  of  the  partners. 
J2.  V.  Athea,  Ry.  Sf  M.  329.    The  occupier  may  be  named 
by  the  name  he  is  usually  known  by :  and  where  the  house 
waa  described  as  the  dwelling-house  of  Mary  Johnson,  and  it 
appeared  that  her  real  name  was  Mary  Davies,  but  that  she 
faiad  taken  the  house  in  the  name  of  Johnson,  and  had  been 
called  and  known  by  that  name  alone  for  the  last  five  years,— 
fbe  Judges  held  that  this  fully  warranted  her  being  called 
Johnson  in  the  indictment.    R.  v.  Norton,  R.  8f  Ry.  610. 
If,  however,  there  be  any  mistake  in  this  respect,  the  judge  at 
fbe  trial  may  amend  the  indictment.    14  jr  16  Vict.  c.  100, 
#.ly«fUe,p.  100. 

6.  That  the  house  is  situate,  as  described  in  the  indictment. 
Where  it  appeared  that  the  house  was  in  the  parish  of  A.,  but 
tte  ont-houae  in  which  the  burglary  was  committed  waa  in 
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the  parish  of  B,,  and  tl^e  indictment  described  the  hcniae  to 
being  in  the  pariah  of  B.,  the  question  whether  thig  was  a  right 
local  description  of  the  house  was  reserved  for  the  opinion  of 
the  judges :  they  howerer  gave  no  opinion  upon  the  point,  but 
decided  the  case  upon  another  ground.  B.  v.  Bennett  et  oi., 
a,  6i-  Ry.  28U.  However,  a  mistake  in  this  respect  may  be 
amended  by  the  judge  at  the  trial.  14  ^  15  Vict.  c.  100,  s,  1, 
ante,  p.  100. 

6.  Tlie  intent  to  commit  the  felony,  as  stated  in  the  indict- 
ment. This  is  an  es»ential  ingredient  in  burglary,  without 
which  it  would  be  merely  a  trespass.  It  is  immaterial  whether 
it  be  a  felony  at  common  law  or  by  statute.  1  Hawk.  e.  38, 
^.38.  In  general  the  intent  may  be  presumed  fram  what  the 
offender  actually  does  after  the  breaking  and  entering ;  if  he 
commit  a  felony,  it  may  fairly  be  presumed  that  he  entered  for 
that  purpose.  Even  the  very  fact  of  breaking  and  entering  ia 
the  night  time,  raises  a  presumption  that  it  is  done  with 
the  intent  of  stealing.  Where  a  man  in  the  night  time  had 
entered  a  house  by  the  chimney,  and  was  found  in  it  just 
above  the  mantel-piece  \  and  when  he  found  he  was  detected 
he  ajscended  the  chimney  again  and  got  out  at  the  roof :  the 
jury  found  him  guilty  of  burglary  with  intent  to  steal,  upon 
this  evidence  alone,  and  the  judges  confirmed  the  conviction. 
H.  v.  Brief  y  R,  ^  Ry,  450.  But  this,  like  other  presump* 
tions,  may  be  rebutted.  Where  persons  were  indicted  for  a 
burglary  in  the  house  of  A.,  with  intent  to  steal  the  goods  of 
B.,  an  excise  ofhcer,  but  it  appeared  that  they  broke  in  for  the 
purjiose  of  taking  and  restoring  to  the  owner  some  tea  which 
the  excise  officer  had  seized ;  the  judges  held  that  this  did  not 
support  the  indictment.  R.  v.  Knight  et  al,,  ^  Eaety  P.  C 
510.  If  a  man  break  and  enter  tlie  house  of  another  in  the 
night,  with  intent  to  beat  him  merely,  and  in  beating  him  he 
kill  him,  it  is  not  burglary :  1  HaUf  559,  561  :  here  the  pre- 
sumption would  be  that  he  intended  to  commit  murder ;  but 
the  presumption  is  rebutted  by  showing  what  his  real  intent 
was  at  the  time  of  the  breaking  and  entry.  Where  a  man  was 
indicted  for  burglary  with  intent  to  kill  a  horse,  and  it  ap- 
peared in  evidence  ttiat  the  prisoner  broke  and  entered  a  stable 
l>eIonging  to  a  dwelling-house,  for  the  purpose  of  laming  a  horse 
that  was  kept  there,  in  ordei*  to  prevent  him  from  running  a 
race,  and  he  accordingly  effected  his  purpose  by  cutting  the 
sinew!^  of  the  foi*e  leg,  but  the  horse  afterwards  died  of  the 
wound :  as  wounding  a  horse  was  not  at  that  time  felony,  the 
prisoner  was  acquitted  of  the  buiglary ;  but  he  was  afterwards 
indicted  for  killing  the  hoi-se,  and  convicted.  Dobhe^s  caee, 
2  JEaet^  P.  C.  513. 

7.  The  larceny  or  other  felony  laid  in  the  indictment.    This 
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is  proyed  as  in  the  ordinary  case  of  an  indictment  for  tlie 
larceny  or  other  felony.  But  it  is  not  essential  to  a  conviction 
for  the  burglary,  tiiat  the  larceny  in  this  case  should  be  proved, 
if  you  prove  the  intent  aliunde.  On  the  other  hand,  if  you 
fiul  in  proving  the  burglary,  and  prove  the  larceny,  he  may 
be  convicted  of  the  larceny  and  acquitted  of  the  burglary ; 
2  Hawk,  c.  47,  s.  11,  ante,  p  173 ;  or  if  two  be  indicted,  one 
may  be  convicted  of  the  burglary,  and  the  other  of  the  larceny. 
jR.  V.  Buttencorth  et  aL,  M.  ^  Ry,  520. 

If  you  fail  in  proving  the  breaiking  and  entering  to  have 
been  in  the  night  time,  the  prisoner  may  be  convicted  of 
house-breaking,  under  stat.  7  &  8  O.  4,  c.  20,  s.  12,  poet, 
p.  347,  if  a  larceny  in  the  house  be  proved.  B.  v.  Comp- 
tan  et  al,,  3  Car,  4*  -''•  418.  If  you  fail  to  prove  the 
breaking  and  entry,  the  defendant  may  still  be  convicted  of 
stealing  in  the  dwelling-house,  if  the  goods  stolen  be  of  the 
value  of  five  pounds.  Hungerford'e  case,  2  JSast,  P.  C.  513. 
And  if  you  fail  to  prove  the  value  to  be  five  pounds,  he  may 
be  convicted  of  a  common  larceny.    See  ante,  p.  1 10. 

Aa  to  principals  in  the  first  and  second  degrees  :  if  several 
come  to  commit  a  burglary  together,  and  some  stand  outside 
in  the  places  adjacent  to  watch,  whilst  others  break  and  enter 
and  rob  the  house, — they  are  all  gruilty,  1  Hawk.  c.  38,  s,  13, 
the  latter  as  principals  in  the  first  degree,  the  former  as  prin- 
cipals in  the  second.    See  ante,  p.  12. 


2.  Burglary  and  Personal  Violence. 
Indictment. 

Same  as  the  last  form,  ante,  p.  328,  to  the  words  "  steal, 
take,  and  carry  away ;  and  that  the  said  A,  3.  did  then,  in 
the  said  dwelling-house,  feloniously  and  burglariously  as- 
sault, stab,  cut,  and  wound  [**  assault  with  intent  to  murder 
any  person  therein,  or  shall  stab,  cut,  toound,  heat,  or  strike 
any  suchperson"'\  one  E.  F.,  in  the  said  house  then  being: 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  oui*  Lady  the  Queen,  her  crown  and 
dignity. 

Felony,  death,  1  Vict.  c.  86,  s.  2.  Accessories  brfore  the 
fact,  the  same  punishment.  Id.  s.  6. 

Evidence* 
To  maintain  this  indictment,  the  prosecutor  must  prove — 

1.  The  burglary  as  in  the  last  case,  ante,  p.  330. 

2.  The  personal  violence,  as  stated  in  the  indictment  As  to 
•tabbing,  cutting,  or  wounding,  see  ante,  p.  260 ;  and  as  to 
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the  intent  to  mnrder,  jet  oitfe,  p.  868.  If  yos  fall  ia  pwwlm 
this  penoDAl  YioleoM,  the  defeDdant  may  akili  ba  ooa^lfllad  af 
the  burglary,  fte.  Se$  ant;  p.  841. 


3.  Burglary ,  fty  Breaking  out  qf  a  Houm, 

TtuuettMnt* 

— —     )     The  jnrora  for  oar  Lady  the  QneeB,  upon  tliflir 

to  wit.    i  oath  prefenty  that  A.  B.,  on  the day  of  — — »^ 

in  the  year  of  our  Lord ,  did  enter  the  dweUing-hoaie  of 

C«  D.,  situate  at  — » in  the  coonty  of ,  with  intent  then 

in  the  said  dwelUng-hoase  feloniously  to  steal,  take,  and  eaery 
away  the  goods  and  chattels  of  the  said  C.  D.  then  there 
being ;  and  the  said  A*  B.  haTing  so  entered  the  said  dweUing«» 
house  with  the  Intent  aforesaid,  afterwards  on  the  day  and 
year  aforesaid,  ahont  the  hour  of  deren  in  the  night  of  the 
same  day,  the  said  dwelling-hoBse  of  the  said  C.  D.  feloniously 
and  barglaiiously  did  break,  to  get  out  of  the  seme,  and  then 
in  the  n^ht  time  as  foresaid  fekmionsly  and  bn^larioosly 
did  break  out  of  the  same :  against  the  form  of  &e  statnte 
in  such  case  made  and  proTided,  and  against  the  peace  of  onr 
Lady  the  Queen,  her  crown  and  dignity.  [J[f  a  laretnjf  ap^ 
pear  to  have  been  committed,  yeu  may  add  another  count 
thus :]  And  the  jprors  aforesaid  upon  tiheir  oath  aforesaid  do 
further  present,  that  the  said  A.  B.,  on  the  day  and  year  afore- 
said, being  in  the  dwelling-house  of  the  sahi.C.  D.,  situate 
at  ,  in  the  county  aforesaid,  then  in  the  said  dwelling- 
house  feloniously  did  steal,  take,  and  carry  away  one  gold 
watch  of  the  yalue  of  five  pounds  of  the  goods  and  chattels  of 
the  said  C.  D.  in  the  said  dweUing-house  then  being  found;  and 
that  the  said  A.  B.,  so  being  then  in  the  said  last-mentioned 
dwelling-house,  and  haying  so  committed  the  felony  last  aforO'- 
said  in  the  said  dwelling-house,  afterwards,  on  the  day  and 
year  aforesaid,  at  the  hour  of  deren  in  the  night  of  the  same 
day,  the  said  dwelling-house  of  the  said  G.  B.  feloniously  and 
burglariously  did  break  to  get  out  of  the  same,  and  then  in  the 
night  time  as  aforesaid  feloniously  and  burglariously  did  break 
out  of  the  same :  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  onr  Lady  the 
Queen,  her  crown  and  dignity.  [The  etatute  7^8  0,4^ 
c.  S9, «.  U ,  defines  both  the  offenoee  in  the  above  counts :  "^ 
any  person  shall  enter  the  dwelling-house  <^  another,  unth 
intent  to  commit  feUmy,  or  being  in  such  dweUing-houee  ekaU 
commit  fe{ony,  and  shall  in  either  case  break  out  qfthe  said 
dwelling-house  in  the  night  time,** 

Declared  to  be  burglary.  7  &  8  O.  4,  c.  89,  s.  11.  See 
ante,  p.  829. 
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JBvidenee, 

To  mirfntrin  tlie  flnt  oomt  of  this  indictmeiit,  the  pioseen- 
toft  must  proYO-* 

1.  The  entry  of  the  defendant  into  the  dweUing-hovfle ;  or 
liii  being  seen  there,  which  of  oonrse  will  proye  t^  entry. 

S.  The  intent.  This  must  be  proyed  in  the  same  manner  aa 
in  the  ordinary  caaea  of  burglaiy,  irom  the  words  or  acts  d 
ihepriaoner.  indeed,  the  yeiyfiict of  liia  being  in  the dwellfaig- 
honae  of  another,  in  the  night  time,  without  authority  or 
excuse,  and  breaking  out  of  the  house,  is  strong  presumptiye 
eyidenee  that  he  entered  it  with  intent  to  steal ;  and  the  juiy 
would  be  warranted  in  finding  him  guilty,  unless  he  produce 
evidence  saffldeat  to  rebut  the  presumption.  See  Briee^e 
cose,  amte,  p.  340. 

9.  The  breaking  out  of  the  house  in  the  night  time ;  that  is 
lo  say,  that  the  prisoner  broke  the  house,  and  by  that  means 
got  out  of  it.  ^le  breaking  is  preyed  in  the  same  way  as  in 
tbe  ordinary  case  of  burglary.  See  ante,  p.  SSO.  Where  a 
man  broke  oat  of  a  house,  by  liithig  the  heayy  flap  door  of  a 
eellar,  wluch  had  no  fastening,  but  was  kept  down  by  ita  own 
weight,  Holland,  B«,  held  that  this  was  not  a  snfkient  breaking 
ant  of  the  house.  i2.  y.  Lawrence  and  Weaver,  4  Car.  ^  P, 
281.  We  haye  seen,  howeyer,  that  it  would  be  a  good  break- 
iBg  into  the  house,  to  constitute  burglary.  See  ante,  p.  830. 
But  a  fiiir  distinction  may  be  taken  between  the  two  cases : 
«ach  a  flap  door  is  a  good  security  to  a  house  against  any 
person  breaking  in;  but  it  is  no  more  security  against  a  person 
breaking  out,  than  any  other  door  haying  neither  latch  nor 
iMtening,  the  opening  of  which  would  not  be  a  breaking  in  or 
out.  But  raising  the  latch  of  a  door,  to  get  out,  has  been 
bolden  to  be  a  breaUng  out,  B.  y.  Wheddan,  8  Car.  ^  P.  747, 
in  lUce  manner  as  it  is  holden  to  be  a  breaking  in.  See 
ante,  p.  880. 

This  breaking  out  must  be  proyed  to  haye  been  in  the  night 
time,  that  is,  between  nine  o'clock  in  the  eyening  and  siz  in 
the  morning.    1  Viet,  e.  86^  e.  4. 

4.  That  the  house  is  a  dwelling-house ;  eee  ante,  p.  383; 
that  C.  D.  was  at  the  time  of  the  burglary  the  occupier  of  it ; 
eee  ante,  p.  336;  and  that  it  is  situate,  as  described  in  the 
indictment :  see  ante,  p.  830 : — in  the  same  manner  as  upon 
an  ordinary  indictment  for  burglary. 

To  maintain  the  second  count  of  the  indictment,  the  prose- 
cutor must  proye— 
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1.  The  larceny  or  other  felony  in  the  dwelling-hoase,  as 
stated  in  the  indictment,  in  the  eame  manner  as  in  ordinary 
cases  upon  an  indictment  for  that  felony  alone. 

2.  That  after  committing  the  felony,  the  defendant  broke 
oat  of  the  house,  as  under  the  first  count,  supra.  If  you  fail 
to  prove  this,  the  defendant  still  may  be  convicted  of  a  larceny 
in  the  dwelling-house,  if  the  goods  stolen  be  of  the  Talne  o£ 
five  pounds ;  or  of  a  simple  larceny  if  of  a  less  value. 


4.  Breaking  and  Entering  a  Building  within  the  CwrtUegt^ 

and  Stealing. 

Indictment. 

I     The  jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.    S  o*^h  present,  that  A.  B.,  on  the day  of ^ 

in  the  year  of  our  Lord ,  feloniously  did  break  and  enter 

a  certain  building  of  G.  D.  situate  at ,  in  the  county  of 

,  (the  said  building  being  then  within  the  curtilage  of  the 

dwelling-house  of  the  said  C.  D.,  there  situate,  and  by  the 
said  C.  D.  then  occupied  therewith,  and  there  being  then  no 
communication  between  the  said  building  and  the  said  dwell- 
ing-house, either  immediate  or  by  means  of  any  covered  and 
inclosed  passage  leading  from  the  one  to  the  other) ;  and  that  the- 
said  A.  B.  then  in  the  said  building  feloniously  did  steal,  take, 
and  carry  away  one  gold  watch  [^^chattel.  ffumey,  &r  valuable 
security  "]  of  the  value  of  five  pounds,  of  the  goods  and 
chattels  of  the  said  C.  D.,  in  the  said  building  &en  being 
found  :  against  the  form  of  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  of  our  Lady  the  Queen,  her 
crown  and  dignity. 

Felony;  7  &  8  G.  4,  c.  29,  s.  14 ;  transportation  for  not 
more  than  fifteen  yearSy  nor  less  than  tenj — or  imprison^ 
menty  with  or  tcithout  hard  labour y  for  not  more  than  three 
years.  1  Vict.  c.  00,  s.  2.  Accessories  brfore  the  fact,  the 
same  punishment;  11  &  12  Vict.  c.  46,  s.  1,  ante,  p.  16;  ae-* 
eessories  after  the  fact  (not  being  receivers  qf  the  stolen 
property)  by  imprisonment,  unth  or  urithout  hard  labour^ 
for  not  more  than  two  years.     7  &  8  G.  4,  c.  29,  ss.  6,  4. 


Evidence. 

To  maintain  this  indictment,  the  prosecutor  must  prove— 

1.  The  breaking  and  entry,  as  in  burglary;  see  antOy 
pp.  830,  332 ;  except  that  it  is  immaterial  whether  it  waa 
in  the  night  or  In  the  day. 
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8.  That  the  building  Is  within  the  curtilage  of  the  dwell- 
ing-house. In  the  first  place,  it  is  clear  that  no  building 
which  has  a  communication  with  the  dwelling-house,  either 
immediate  (that  is,  by  a  door  leading  immediately  into  the 
dwelling-house),  or  by  means  of  any  covered  or  inclosed  pas- 
sage, leading  from  one  to  the  other,  is  a  building  within  the 
meaning  of  this  indictment  7  ^  8  G^.  4,  c.  29, 9.  14.  Also 
buildings  clearly  within  the  curtilage,  and  not  communicating 
thus  with  the  dwelling-house,  if  they  be  let  by  the  occupier  of 
the  latter  to  a  third  person,  are  not  buildings  within  the 
meaning  of  this  indictment ;  see  ante,  p.  336 ;  the  buildings 
here  meant,  are  the  out-houses  actually  occupied  with  the 
dwelling-house,  and  within  itscurtilage,  but  not  communicating 
therewith  as  above-mentioned.  Where  upon  a  trial  for  this 
ofience,  it  appeared  that  the  building  broken  into  was  situate 
in  the  fold-yard  of  the  prosecutor's  f)u*m,  in  which  wera  all  the 
farm  buildings,  that  the  back  door  of  the  dwelling-house 
opened  into  what  was  called  the  pump-yard,  which  was  sepa- 
rated from  the  foId-yaiHl  by  a  wall  four  feet  high,  in  wliicli 
there  was  a  gate,  and  there  was  also  a  gate  in  the  fold-yard 
opening  into  the  highway :  it  was  objected  that  the  building 
was  not  within  the  cartilage  of  the  dwelling-house,  inasmuch 
as  the  pump-yard  intervened  between  them ;  but  Wightman, 
J.,  after  conferring  with  Erskine,  J.,  held  that  it  was  a  build- 
ing within  the  curtilage.  R.  v.  Gilbert  et  aL,  1  Car.  ^  K.  84. 
Before  this  statute,  7  &  8  Q.  4,  c  S9,  when  out-houses  within 
the  curtilage  were  deemed  parcel  of  the  dwelling-house,  with 
respect  to  burglary,  whether  they  communicated  with  the 
dwelling-house  in  the  manner  here  mentioned  or  not, — it  often 
became  a  question  whether  an  out-house  particularly  situated 
was  within  the  curtilage  of  the  dwelling-house.  Hawkins  lays 
it  down,  that  all  out-bulldings,  as  bams,  stables,  dairy-houses, 
&c.,  acyoining  to  a  house,  are  looked  upon  as  part  thereof,  and 
consequently  burglary  might  be  committed  in  them ;  but  that 
if  they  stood  at  any  distance  from  the  house,  it  had  not  been 
osual  to  proceed  against  offences  therein  as  burglaries.  1  Hatch, 
c.  38,  M.  21,  22.  And  it  had  been  decided  that  an  out-bouse, 
occupied  by  the  prosecutor  with  his  dwelling-house,  but 
separated  therefrom  by  a  passage  eight  feet  wide,  and  not 
connected  with  the  dwelling-house  by  any  fence  inclosing 
both,  was  not  a  place  in  which  a  burglafy  could  be  committed. 
R,  y.  Garland f  I  Hawk,  c,  38,  «.  23 ;  and  see  R,  v.  West- 
wood,  antBy  p.  333, 8,  P.  A  bake-house,  eight  or  nine  yaitls 
distant  from  the  dwelling-house,  but  connected  with  it  by 
means  of  a  paling,  was  holden  to  be  the  subject  of  burglary. 
Caatk^s  case^  1  Hale^  668.  So,  it  was  holden  that  a  bur- 
glary might  be  committed  in  a  shop  adjoining  the  dwelling- 
house,  not  having  any  internal  communication  with  it,  and  the 
doors  of  both  opening  on  the  street,  there  being  a  small  court- 
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jud  before  them  wMeh  Indndfld  both  the  hoiiM  and  shop. 
JR.  ▼.  Qib9fm  et  ai.,  1  Leaeh^  867.  3  JBatt^  P.  C,  fiW. 
1  Hawk,  e,  88,  #.  S5.  Where  the  proeeentor's  premieee  eon* 
efeled  of  his  dwetUng^hoiiM  end  hie  warcihoDse  t^ioin^y  ^^^'^ 
opening  into  the  street,  fend  haring  no  internal  oommnnicetiott; 
hint  thne  ^rae  a  yaid  at  the  hack,  which  Indoeed  them  b€Ay 
and  eadi  had  a  back  door  opening  npon  this  yard :  the  ware* 
bonee  harfng  been  br^Len  and  entered,  the  Jodgee  held  that  It 
wae  rightly  described  In  the  indictment  as  the  dweUing-honse 
of  the  prosecntor.  B,  t.  IMhgo,  B,  ^  By.  867.  And  the 
same  was  decided  as  to  a  range  of  workshops  aiQoining  the 
dweUing-hottse,  all  opening  into  tiie  street,  bat  all  haTing 
doors  at  the  bade  opening  into  a  yard  belonging  to  the  dweUk 
Ing-hoose.  B.  t.  Chalking  et  al.,B,  ^  By.  884.  So,  where  the 
dwelling^honse  and  warehonse  of  the  proeecntor  had  sepa^ 
rate  entrances  from  the  street,  and  each  had  a  back  door 
opening  into  a  yard  belonging  to  the  prosecutor,  this  yard 
was  indoeed  by  the  honse  and  other  buildings  of  the  prooecntor, 
and  by  a  wall,  and  gates  which  were  cloMd  and  Ifestened  ait 
night;  the  warehouse  and  dwelling-house  Were  within  the 
same  range  of  buildings,  but  between  them  was  anotiwr 
dwelling-house,  opening  into  the  yard,  which  was  formerly 
part  of  the  prosecutor's  dwelling-house,  but  which  he  had  sepa* 
rated  ihnn  it,  and  let  to  a  person  who  occupied  it,  together 
with  some  easements  In  the  yard,  as  his  yearly  tenant :  the 
warehouse  haying  been  br^Len  and  entered,  the  judges  held  it 
to  be  part  of  the  dwelling-house;  it  was  so  before  the  diviMon 
of  the  bouses,  and  they  thought  it  remained  so  after  it  B,  t. 
Walters  et  al.,  By.  ^  M.  18. 

As  this  indictment  states  tiiat  there  is  no  communieatloii 
between  the  said  building  and  the  said  dwelUng^house,  eitiier 
Immediate  or  by  means  of  any  oorered  and  inclosed  passage 
leading  from  the  one  to  the  other, — the  prosecutor  should  be 
preparad  to  prove  it  And  therefore  tf  there  be  a  doubt 
whether  the  building  in  question  may  not  be  deemed  sndi  as 
is  the  subject  of  burglary  or  house-breaking,  it  may  be  pni«> 
dent  to  add  a  count  for  It;  for  otherwise  the  defendant  pro- 
bably would  be  liable  to  be  conyicted  only  of  a  simple  larceny. 

8.  The  larceny  in  tiie  building,  in  the  same  manner  as  In 
ordinary  cases.    The  value  is  immaterial. 

4.  That  the  buildhig  Is  locally  situated  as  described  in  the 
indictment,  in  the  same  manner  as  in  burglary.  See  ante, 
p.  889.  But  if  there  be  any  mistake  in  this  respect,  the 
indictment  may  be  amended  at  the  trial.    See  ante,  p.  100. 
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Indictment. 

)     The  jurors  for  our  Lady  the  Queen,  upon  their 

to  Tdt.    $  oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  feloniously  did  break  and  enter 

the  dwelling-house  of  C.  D.,  situate  at  - — ,  in  the  county  of 
— ,  and  then  in  the  said  dwelling-house  feloniously  did  steal, 
take,  and  carry  away  certain  money  of  the  said  G.  D.,  and  one 
doth  coat,  and  one  linen  shirt,  of  the  goods  and  chattels  of 
the  said  C.  X).,  [''  chattels,  money,  or  valuable  Mcuri^v,"] 
in  the  said  dwelling-house  then  being  found :  against  the  rorm 
of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  lAdy  the  Queen,  her  crown  and  dignity. 

FOony ;  7  &  8  6.  4,  c.  29,  s.  12 ;  traneporttxtion  for  not 
more  than  fifteen  yeare,  nor  leee  than  ten ; — or  imprieonmenty 
with  or  witJunU  hard  ldhour,/&r  not  more  than  three  yeare. 
1  Vict  c.  90,  s.  1.  As  to  the  punishment  of  acceeeoriee 
hrfore  or  after  the  facty  see  ante,  pp.  16, 19.  An  to  costs, 
see  ante,  p.  186 ;  costs  qf  appreJiension,  see  ante,  p.  189. 

Svidenee* 
To  maintain  this  indictment,  the  prosecutor  must  prove — 

1.  The  breaking  and  entering,  as  in  burglary;  see  ante, 
pp.  880,  882;  except  that  it  is  not  necessary  that  it  should  be 
in  the  night  time.  But  if  it  turn  out  in  evidence  that  the 
brealdng  or  entering  was  after  the  hour  of  nine  at  night,  or 
before  she  in  the  morning,  as  in  burglary,  still  it  should  seem 
tliat  the  defendant  may  be  convictMl;  for  the  words  of  the 
statute  on  which  the  indictment  is  framed,  are, "  If  any  person 
shall  break  and  enter  any  dwelling-house,  and  steal  therein," 
See,,  without  saying  in  the  night  or  in  the  day.  Where  one 
of  two  prisoners  never  entered  the  house,  but  stood  outside 
whilst  he  sent  the  other  to  break  and  enter  it,  and  to  steal 
some  money  from  a  particular  place  to  which  he  dir^ted 
Urn  :  the  judges  held  that  he  might  be  indicted  for  brealdng 
and  entering  the  house,  as  principal  in  the  first  degree.  B,  v. 
Byford  ^  RoHnneon,  B.  ^  By.  521.    See  ante,  pp.  12, 18. 

2.  That  the  house  broken  was  a  dwelling-house  or  out-house     i 
parcel  of  it,  as  in  burglary.    See  ante,  p.  883.    And  by  stat.      • 
7  &  8  6. 4,  c.  29,  s.  18,  no  building,  although  within  the  same^ 
curtilage  with  the  dwelling-house,  and  occupied  therewith^ '^ 
Aall  be  deemed  part  of  such  dwelling-house  for  the  purpose  of 
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this  offence,  onlees  there  ahall  be  a  communication  between 
inch  building  and  dwelling-houae,  either  immediate  or  by 
means  of  a  covered  and  inclosed  passage  leading  from  the  one 
to  the  other. 

8.  That  the  house  is  in  the  occupation  of  C.  D.,  the  prose- 
cutor, as  in  burglary ;  eee  ante,  p.  336 ;  and  is  situate  as 
described  in  the  indictment.    See  antCf  p.  339. 

4.  The  larceny,  as  in  ordinary  cases ;  the  value  of  the  thing 
stolen  is  immaterial.  Where  it  appeared  that  the  prisoner, 
after  breaking  and  entering  the  house,  took  two  half-sovereigns 
from  a  bureau  in  one  of  the  rooms,  but  being  immediately 
detected,  he  threw  them  under  the  grate  in  that  room :  Park, 
J,,  held  that  this  was  a  sufficient  asportation,  to  constitute  a 
stealing  within  this  clause  of  the  statute.  JR.  v.  Amier,  6  Car. 
^P.  344. 

Verdiet.l  If  you  fiul  to  prove  a  breaking  and  entering,  the 
defendant  may  still  be  found  guilty  of  stealing  in  the  dwelling- 
house,  if  the  thing  stolen  be  stated  and  proved  to  be  of  the 
value  of  51.  or  upwards,  or  of  simple  larceny,  if  less.  Or  if 
you  fkil  to  prove  the  house  to  be  a  dwelliug-house  or  parcel 
thereof,  as  in  burglary,  the  defendant  may  be  convicted  of 
simple  larceny.  See  ante,  p.  118.  If  you  prove  the  breaking 
and  entering,  but  fail  to  prove  the  larceny,  the  defendant 
may  be  convicted  of  an  attempt  to  commit  the  offence  charged. 
14  ^  15  Vict,  c.  100,  t,  9,  ante,  p.  124.  See  R.  v.  Latees 
et  ah,  I  Car.  j-  K,  62. 

6.  Breaking  and  JSntering  a  Shop,  WarehouBe,or  Ccvnting* 

house,  and  Stealing. 

Indictment. 

)     The  jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.     S  o*th  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  feloniously  did  break  and  enter 

the  sliop  ["»Aop,  warehouse,  or  counting-hovee"]  of  C.  D., 

situate  at  ,  in  the  county  of ,  and  then  in  the  said 

shop  feloniously  did  steal,  take,  and  carry  away  certain  money 
of  the  said  CD.,  and  one  cloth  coat,  and  one  linen  shul^of 
the  goods  and  chattels  of  the  said  C.  D.  ['*  chattel,  money,  or 
valuable  security  "'^t  in  the  said  shop  then  being  found : 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
dignity. 

Felony;  7  &  8  G.  4, c.  29,  s.  16;  transportation  for  not 
more  than  fifteen  years,  nor  less  than  ten ;  or  imprisowinent. 


Breakinffy  i^c.  a  Shop^  Warehouse^or  Counting'house.  349 

with  or  toithimt  hard  labour,  for  not  moro  than  three  ymrt^ 
1  Vict.  c.  90,  s.  2.  As  to  the  punishment  of  accessories 
btfore  and  after  the  fact,  see  ante,  pp.  16, 19. 


JSvidence, 
To  maintain  this  indictment,  the  prosecator  must  prove — 

1.  A  breaking  and  entering  of  the  shop,  in  like  manner  as 
in  burglary ;  see  ante,  pp.  330,  332;  except  that  it  need  not 
be  in  the  night  time.  If,  however,  it  turn  out  in  evidence 
that  the  offence  was  committed  in  the  night  time,  still  it 
should  seem  that  the  defendant  may  be  convicted,  even 
although  it  appear  that  the  shop,  warehouse,  or  counting- 
house  was  parcel  of  the  prosecutor's  dwelling-house ;  for  ^e 
words  of  the  statute  are — "  If  any  person  shall  break  and 
enter  "  (without  saying  in  the  day  or  in  the  night)  **  any  rhop, 
warehouse,  or  counting-house  "  (without  saying  whether  parcel 
of  the  dwelling-house  or  not)  *^  and  steal  therein,"  &c.  But 
where  the  evidence  appears  from  the  depositions  clearly  to 
prove  burglary  or  housebreaking,  the  indictment  properly 
should  be  framed  accordingly. 

2.  That  the  shop,  wai'ehouse,  or  counting-house  was  then 
in  the  occupation  of  the  prosecutor.     See  ante,  p.  336.    What 
is  a  shop  or  counting-house  has  in  some  cases  been  a  matter 
of  doubt.    Where  a  blacksmith,  who  also  dealt  in  coals,  had 
a  room  beyond  his  workshop  for    holding  his  coals,  and 
persons  wishing  to  purchase  went  to  this  room  for  the  purpose; 
a  person  being  indicted  for  stealing  coals  from  this  place,  as 
from  a  shop,  Aldei-son,  B.,  held  that  this  was  not  a  shop  within 
the  meaning  of  the  statute ;  a  workshop,  such  as  a  black- 
smith's or  carpenter's  shop,  was  not  within  the  act.    i?.  v. 
Saunders,  9  Car.  Sf  P,  79.     But,  in  a  subsequent  case,  where 
a  blacksmith's  workshop  alone,  used  for  no  other  purpose, 
and  not  parcel  of  a  dwelling-house,  was  broken  open  and 
i-obbed,  Lord  Denman,  C.  J.,  held  it  to  be  within  the  Act. 
a,  V.   Carter,   1    Car,  Sf  K.  173.    Where  a  prisoner  was 
indicted  for  breaking  and  entering  a  counting-house,  and 
stealing  a  quantity  of  copper  coins  therein,  it  appeai'ed  that 
tiie  place  he  broke  and  entei'ed  was  a  part  of  some  extensive 
chemical  works,  called  the  machine-house,  where  all  goods 
were  weighed,  and  the  weights  entered  in  a  book  kept  there  by 
one  of  the  prosecutor's  servants,  that  an  account  of  the  men's 
time  and  the  amount  of  their  wages  was  taken  there  and 
entered  in  a  book  brought  on  each  occasion  there  for  the 
purpose,  and  then  taken  back  to  a  room  called  the  office, 
where  the  general  books  and  accounts  of  the  concern  were 
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kttpt :  tlie  prfioner  being  eoBTieted,  and  fhe  qmstioii  indwllier 
flijs  was  a  eomitiiig-hoiiae  within  the  meaning  of  the  Act  being 
feaenred  fat  the  court  of  appeal,  Lord  Campbell,  C.  J.,  aaid 
that  the  only  qaestion  that  could  be  anbmitted  to  the  judges 
was,  whether  there  was  evidence  that  the  building  was  a 
counting-house,  and  he  thought  there  was  abundant  evidence 
for  the  purpose;  and  the  other  judges  concurred.  B.  y. 
Patter,  20  Law  J.  170,  m. 

3.  Tlie  local  situation  of  the  shop,  &«.,  as  stated  in  the 
indictment  Where  the  prisoner  was  indicted  for  breaking 
and  entering  a  warehouse  in  the  parish  of  St.  Peter  the  Greaty 
in  the  county  of  Worcester,  but  the  evidence  was,  that  the 
paridi  was  partly  in  the  county  of  Worcester,  and  partly  in 
the  comity  ojp  the  city  of  Worcester :  it  was  objected  that  this 
was  a  variance, and  thist  the  indictment  should  have  stated  the 
warehouse  to  be  in  that  part  of  the  parish  of  St.  Peter  which 
was  in  the  county  of  Worcester ;  Patteson^  J.,  held  that  to  be 
so,  and  the  prisoner  was  convicted  of  the  simple  larceny  only. 
R,  Y.  Brookes  et  oZ.,  Car.  ^  M.  543.  But  now  such  a  mis- 
take as  this  may  be  rectified  by  amending  the  indictment. 
See  Stat.  14  ^  16  Vict,  e.  100,  s.  I,  ante,  p.  100. 

4.  The  larceny  in  the  shop,  as  in  ordinary  cases.  The  value 
is  immaterial. 


7.  Breaking  and  Entering  a  Chwrtik  or  Chapel,  and 

SteaHng, 

Zndictment. 

\    The  jurors  for  our  Lady  the  Queen,  upon  their 


to  wit.    S  o*tk  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  feloniously  did  break  and  enter 

the  <iurch  t"  any  church  or  chapel "]  of [name  if], 

dtuate  at  ,  in  the  county  of ,  and  then  in  the  said 

church  feloniously  did  steal,  take,  and  carry  away  one  silYcr 
cop  and  one  book  ["any  chattel**'\  then  therein  found,  of  the 
chattels  of  C.  D.  and  E.  F.,  churchwardens  of  the  said  paridi : 
against  the  form  of  the  statute  in  such  case  made  and  pro- 
Yided,  and  against  the  peace  of  our  Lady  the  Qaeen,  her  crown 
and  dignity.  [Jfit  be  dovhtful  whether  the  drfendant  broke 
in,  or  broke  otit,  you  may  add  another  count,  thus :] .  And 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  A.  B.,  on  the  day  and  year  aforesaid, 

being  in  the  church  of ,  situate  at ,  in  the  county 

aforesaid,  then  in  the  said  church  feloniously  did  steal,  take, 
and  carry  away  one  silver  cup  and  one  book,  of  the  chattds 
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of  the  aaid  C  D.  and  B.  F.,  efaufchvmideiiB  of  the  said 
parish  as  aforesaid,  in  the  said  church  then  being ;  and  that 
the  said  A.  B.,bo  being  then  in  the  said  last  mentioned  chorch, 
«od  having  so  stolen  the  chattels  last  aforesaid  in  the  said 
church,  afterwards  on  the  day  and  year  aforesaid,  the  said  last 
meoCioned  chorch  felonioosly  did  brealL  to  get  out  Qf  the  same, 
and  then  fidonioosly  did  bredc  oat  of  the  same :  against  the 
form  of  the  statute  in  such  case  made  and  pro?ided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
d^piity.  [CcwiUs  may  he  added,  varying  the  etatement  as 
to  the  monerehip  qf  the  property,  tfneceseary, 

FeUmy;  7  ft  8  Q.  4,  c  89,  s.  10;  tranepirtaiion  far  lift, 
•r  not  leu  than  seren  yeare;^^cr  imprieonmentf  vrith  or 
without  hard  labeur,  for  not  more  than  three  years,  and 
solitary  eon/inement  during  any  partum  ef  the  tmpnbon- 
ment.  6  W.  4,  e.  4.  As  to  aeeeeeoriee  h^fofre  and  after  the 
factf  see  ante,  pp^  16, 19. 


Evidence, 

To  maintain  the  flnt  count  of  this  indictment,  the  prosecutor 
must  prov^*- 

1.  The  breaking  and  entering,  as  in  burglary;  see  ante^ 
pp.  390,  333;  except  that  it  is  immaterial  whether  it  be  in  the 
night  or  in  the  day.  The  local  situation  of  the  church  or  chapel 
must  also  be  proTed.  Where  the  yestry  was  broken  uid 
antared,  and  it  appeared  that  it  was  formerly  the  church  porch, 
bat  upon  alterations  being  made  in  the  diurch,  it  was  made 
into  a  yestry,  having  one  door  opening  into  the  church,  and 
another  into  the  churchyard,  but  it  was  used  merely  by  the 
clergyman  for  robing,  and  for  holding  the  sacramental  plate : 
this  was  holden  to  be  part  of  the  church,  Coleridge,  J.,  saytiig 
that  it  was  just  as  much  a  part  of  the  church  as  the  nave. 
B.  y.  Evans  et  at,.  Car,  jr  M,  298.  So,  where  the  tower  of 
a  church  was  broken  and  entered,  and  it  i4>peared  that  it  was 
immediately  connected  with  the  body  of  the  church,  haying  a 
door  opening  into  it,  and  no  outer  door :  it  was  holden  to  be 
part  of  the  church.  R.  y.  Wheeler,  8  Car.  ^  P.  685.  As  to 
chapels,  the  Act  extends  only  to  chapels  of  the  church  of 
England,  and  not  to  those  of  dissenters.  Where  persons 
were  indicted  for  breaking  and  entering  a  chapel,  and  it 
appeared  firom  the  evidence  that  it  was  a  dissenting  chapel, 
Ctoselee,  J.,  and  Vaughan,  B.,  held  that  this  section  of  the 
statute  did  not  extend  to  it ;  that  in  stat  7  ft  8  0. 4,  c.  30,  s.  2, 
relating  to  the  burning  of  churches  and  chapels,  where  the 
legiBlataTe  meant  to  protect  the  chapels  of  dissenters,  they 
itionsd  tliem  ez|n!essly.     jR.  t.  Warren  and  Speneer, 
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6  Car,  fr  P>  336,  n.    R,  T.  Nixon  and  Scroop,  7  Car.  j*  P. 
442,  5.  P. 

9.  The  larceny,  as  in  ordinary  cirenmstanceB.  Where  the 
stealing  is  in  a  parish  church,  the  goods  stolen  must  be 
described  as  the  property  of  the  churdiwardens,  or  parish* 
loners,  or  of  the  rector.  The  goods  of  the  church,  and  which 
the  churchwardens  are  bound  to  provide  for  the  parishioners, 
are  the  property  of  the  parishioners,  but  are  deemed  to  be 
vested  in  the  churchwardens  as  their  representatives ;  so  that 
they  may  be  stated  to  be  the  *'  chattels  "  either,  of  the  church- 
wardens or  of  the  parishioners.  The  rector  also,  as  the 
freehold  of  the  churdi  is  in  him,  and  he  has  the  occupation  of 
it,  has  a  special  property  quiui  as  bailee  in  all  goods  In  the 
church,  whether  goods  of  the  church,  or  of  individuals  of  the 
congregation,  and  they  may  be  laid  to  be  the  "  chattels  "  of  the 
rector.  Where  in  an  indictment  for  breaking  and  entering  a 
church,  and  stealing  an  ancient  poor-box  fixed  in  it,  with  the 
money  contained  in  it,  one  count  stated  the  money  to  be  the 
property  of  C.  D.  and  others,  the  second  count  as  the  property 
of  B.  F.  and  others,  and  a  third  count  stated  It  to  be  the  pro- 
perty of  O.  H.  and  others ;  C.  D.  was  one  of  the  church- 
wardens, £.  F.  was  the  rector,  and  Q.  H.  was  one  of  the 
parishioners,  but  they  were  not  called  so  in  the  indictment; 
this  was  objected  to,  and  upon  the  prisoners  being  convicted, 
the  point  was  reserved  for  the  opinion  of  the  judges ;  and  the 
case  being  afterwards  argued  before  them,  they  held  the  con- 
viction to  be  right.  R.  v.  Wortley  and  Allen,  2  Car,  ^  K, 
283.  Where  the  stealing  is  from  a  chapel,  the  g^oods  may  be 
laid  as  the  "  chattels  "  of  the  owner  of  the  chapel,  or,  if  it  be 
vested  in  trustees,  then  as  the  ''  chattels  "  of  one  of  the  trustees 
(naming  him)  and  others;  or  if  it  be  the  property  of  an 
indiyidual  of  the  congregation,  it  may  be  stated  to  be  his 
property,  as  in  ordinary  cases  of  larceny.  But  if  any  objection 
be  made  for  variance  between  the  statement  in  the  indictment 
and  proof  in  this  respect,  the  indictment  may  now  be  amended 
by  Stat.  14  k  15  Vict.  c.  100,  s.  1.  See  ante,  p.  100.  A  fixture, 
however,  is  not  a  "  chattel "  within  the  meaning  of  the  act. 
R.  V.  Baker,  13  Shaw's  J.  P.  429.  R.  v.  iViawi,  7  Car, 
§•  P,  442. 

To  maintain  the  second  count  of  the  indictment  the  prose- 
cutor must  prove — 

1 .  The  larceny  in  the  church  or  chapel,  as  above. 

2.  The  breaking  out,  as  ante,  p.  343 }  and  the  IocbI  situa- 
tion of  the  church  or  chapel,  as  in  burglary.  See  ante,  p.  339. 
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8.    Being  armedf  ffc.,  with  intent  to  break  and  enter  a 

IhoeUing'hotiee,  f^. 

Indictment. 

)     The  jaron  for  oar  Lady  the  Queen,  upon  their 

to  wit.    S  oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  was  found  by  night,  to  wit,  at 

the  hour  of  eleven  in  the  night  of  the  same  day  [armed  with 
a  certain  danserous  and  offensiye  weapon  and  instrument,  to 

wit,  a ,  ^th  intent  then  to  break  and  enter  into  a  dwell- 

ing-houae,  and  to  commit  a  felony  therein  : — Or,  having  then 
in  his  pofliession,  without  lawful  excuse,  twenty  picklock  keys, 
and  divers  implements  of  housebreaking,  to  wit,  one  crow, 
one  jack,  and  one  bit :— >0r,  having  his  fiice  blackened  and 
being  otherwise  disguised,  with  intent  to  commit  a  felony  : — 

Or^  in  the  dwelling  house  of  one  C.  D.,  situate  at ,  in  the 

county  of  ,  with  intent  to  commit  a  felony  therein:] 

against  the  form  of  the  statute  in  such  case  made  and  pro* 
Tided,  and  against  the  peace  of  our  Lady  the  Queen, her  crown 
and  dignity. 

Misdemeanor ;  imprisonment,  toith  or  vnthout  hard  la* 
hour,  for  not  more  than  ihneyears,  14  &  15  Vict,  c  19,  s.  1. 
If  committed  after  a  pretTtons  conviction  for  felony,  or  for 
etieh  misdemeanor, — transportation  for  not  more  than  ten 
nor  less  than  seven  years, — or  imprisonment  with  or  without 
hard  labour,  for  not  more  than  three  years ;  and  tit  the  tn- 
dietment,  in  stating  the  former  conviction,  it  shall  be  e^ffi- 
dent  to  state  that  the  drfendant  was  at  a  certain  time  and 
place,  convicted  qf  felony,  or  qf  a  misdemeanor  againet 
*'  the  Act  for  the  better  prevention  of  qffenees,  1861 ,"  as 
the  case  may  be,  witfumt  otherwise  describing  the  previous 
felony  or  misdemeanor.    Id.  s.  2. 


Bvidence* 

There  are  four  ofibnces  defined  by  stat.  14  ft  16  Vict.  c.  19, 
s.  1.  They  are  all  set  out  in  the  above  form,  so  that  an  indict- 
ment may  be  drawn  from  it  for  any  one  of  them.  The  evidence 
will  consist  of  proof  of  the  facto  stated  in  the  indictment,  and 
that  the  defendant  was  found,  under  the  circumstances  there 
stated,  in  the  night  time,  (which  time  is  the  same  as  in  bur* 
glary,  14  k,  15  Vict.  c.  19,  s.  18,)  namely,  between  the  hour  of 
nine  at  night  and  six  in  the  morning.    See  ante,  p.  828. 

Upon  an  indictment  for  one  of  these  ofbnces  after  a  former 
convictioB,  the  former  conviction  may  be  proved  by  a  certifl«. 


854  Sin^U  Larceny  at  C&mnum  Lam, 

ealbbf  oontalning  the  sabstence  and  efibet  only  (omittiiig  tbe 
fimnai  part)  of  tbe  former  indictment  and  coQYiction,  pupott- 
Ing  to  be  ligned  by  the  clerk  of  the  court  or  other  officer 
haTinfr  the  cnstody  of  the  record,  or  hU  depnty  ;  and  proof  of 
identity.    14  ^  16  Viet.  e.  10,  «.  2. 


▲•  to  itealiag  from  a  dwelUng-honae,  Me  pc$iy  Ht,  *'  Lor* 
c§nif,"  And  aa  to  letting  fire  to  a  dveUing-honae,  kc,,  9m 
poit.ta.    **  MaUciouM  Ii^uries.'* 


SBOTIOV  XT. 


Ojfmom  agahut  the  Prapatty  qf  IndMduaU,  by  Stmlmg, 

r,  Chtiting,  or  Meeeivimg* 


Tbe  oflhnoea  I  mean  to  include  In  thia  eectioii,  I  ihaU  treat 
of  under  tbe  following  heada : 

1.  Simple  Larceny  at  Common  Law, 

5.  Larceny  qf  ViluabU  Seeuritim, 

3.  Stealing  Cattle  or  other  AmmaU* 

4.  Stealing  Tktnge  fixed  to  the  Froehoid. 

6.  Stealing  from  the  Person* 

6.  Stealing  in  a  DweUtng-houee  or  Bittldmg. 

7.  Stealing  firoM  Shipe,  Whatfe,  ^. 

8.  Stealing  by  Tenants  or  Lodgere. 

9.  Stealing  by  Clorhs  or  Servants, 

10.  Smbezzlement. 

11.  Cheating  or  dqfrauding. 

12.  Beoeiving  Ooods  stolen^  ^. 

13.  Piracy f  ^. 


1.  Simple  Larceny  at  Common  Lata, 

Indictment. 

—^     >     The  Jnrora  for  our  Lady  tbe  Qoeeo,  upon  their 

to  wit.    )  oath  preeent,  that  A.  B.,  on  the day  of  — ^y 

in  tbe  year  of  onr  Lord ,  folonioiuly  did  steal,  take, 

and  carry  away  [certain  iponey  of  C.  D.,  and  one  gold 
watch,  two  cloth  coats,  and  five  linen  shirts,  of  the  goods 
and  chattels  of  the  said  C.  D.]  :  against  the  peace  of  oar  Lady 
the  Qaeen,  her  crown  and  dignity.  I  As  to  other  counts, 
poet,  p.  300.] 


Indictment.  856 

PeUmp ;  imprUonmant  [toith  or  witk&ut  hard  Umt, 
Mnd  the  impriwnment  dolitary  /^r  the  whole  or  any  portUm 
^  the  time,  e,  4,] /or  not  more  than  two  yearOf  and  \f  a 
wtalSy  to  be  once,  twice,  or  thriee  jmbHely  or  primUeip 
wh^iped,if  the  court  shaUthMk fit.  7  ft  8  G.4,c.  Sd,  g.  a 
By  thie  Act  theqffendor  miyht  be  traneported,  or  imprieomed, 
4rc.  But  eo  much  of  the  Act  ae  related  to  traneportatioMy 
was  repeated  by  etat.  13  Vict,  e.  11, «.  1,  except  with  reepeet 
to  OMCh  qffendere  ae,  having  been  twice  eummarily  eomrieted 
of  pffencee  against  1  ^%  0.4,  e.90,  or  against  the  statute 
for  the  punishment  of  Juoenile  offendsre  (ante,  p.  69),  *  J  "  * 
should  afterwaxds  commit  the  qffOnce  of  simple  lareeny.    ^  * 

12  Tict  c  11, 8.  3. 


> 


Indietment]  As  to  the  venue,  see  ante,  p.  0Q.  The 
indictment  muet  charge  that  the  difendant  tooh  and  carried 
moay  the  goods,  or,  in  horse  stealUig,  that  he  tooh  and  led 
away  the  horee,  or,  in  an  indictment  for  stealing  cattle  or 
jft«0p,  that  he  tooh  and  drove  them  away.  1  Hale,  504,  508l 
2  Hale,  184.  1  Hawk.  e.  83,  a.  1.  And  it  must  state  that 
it  was  dene  fdoni&usly,  for  otherwise  the  taking  described 
tpould  be  a  mere  trespass;  no  other  word  ie  equivalent  to  it* 
%  East,  P.  C.  778. 

The  goods  nwtst  be  described  wUh  et{ficient  certainty  in 
the  indictment,  in  order  to  show  that  they  are  such  tlSnge 
ae  are  the  sul^ect  of  larceny.  Where  a  per  eon  woe  indicted 
for  etealing  *'  three  egge  of  the  value  of  two  pence,"  Tindaly 
C.  J,,  held  the  indictment  bad,  for  not  stating  what  sort  qf 
oggs  they  were;  for  all  that  appeared  in  the  indictment, 
they  might  be  adderf  egge  or  other  egge,  which  could  not  be 
the  sutgect  of  larceny.  R.  v.  Cox,  1  Car.  &  K.  484.  In  an 
indictment  for  a  larceny  of  live  animtds,  it  ie  not  necessary 
to  state  them  to  be  alive,  because  the  law  will  presume  them 
to  be  eo,  unUee  the  eontrary  be  stated;  but  as  to  dead 
animals,  it  was  formerly  holden  that  the  indictment  ehould 
in  all  caeee  describe  than  as  being  eo,  otherwise  it  would  be 
a  misdeeeription,  and  fatal.  And  therefore,  where  upon  an 
ituUetment  for  stealing  two  turkiee,  it  appeared  that  the 
turhiee  were  dead  when  they  were  etolen :  HvUock,  B.,  held 
thie  to  be  a  fatal  variance ;  for  '*  turkiee"  mean  live  turkiee, 
R.  V.  Halloway,  1  Car.  k  P.  128.  And  the  rule  ie  eo  etiU, 
with  reepeet  to  ammale,  the  stealing  of  which  ie  made 
additionally  penal  by  etatute,  euch  ae  horeee,  oxen,  eowe, 
sheep  ;  {f  they  be  dead  when  stolen,  it  must  be  so  stated  in 
the  indictment ;  for  upon  an  indictment  for  stealing  a  horee, 
ox,  or  eheep,  you  cannot  give  in  evidence  the  etealing  qf  a 
dead  one,  for  that  is  only  simple  larceny  at  common  law. 
But  in  all  caeee  cf  stealing  animale,  where  itiethe  earns 
qffenee  whether  they  are  dead  or  alive,  such  as  poultry,  jre.. 
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which  are  the  eul^eet  qf  larceny  at  common  law,  it  Una 
longer  deemed  noceeeary  to  etate  that  they  were  dead  at 
the  time  they  icere  etolen.  Where  a  man  woe  indicted  for 
reeeimng  a  "  lamb^"  knowing  it  to  have  been  etolen j  it 
appearid  that  the  lamb  had  been  killed  at  the  time  he 
received  it,  and  it  loae  ciQeeted  that  it  woe  miedeecribed  in 
the  indictment:  upon  the  point  being  reeerved  for  the 
opinion  of  the  judgee^  they  held  that  the  oltjeetion  ought  not 
to  prevaU ;  for  this  being  a  case  of  receiving,  it  teas  tmma- 
terial  to  the  prisoner's  offence  whether  the  lamb  was  dime  or 
dead ;  in  either  case  his  offence  and  punishment  were  the 
same,  R.  r.  Puckering,  Ry.  &.  M.  242.  Where  a  man  was 
indicted  for  stealing  ^*  one  sheep"  and  it  appeared  that  the 
animal  was  between  nine  and  twelve  months  old,  and  some 
of  the  witnesses  called  it  a  sheep,  some  a  lamb,  but  the  jury 
said  that  in  common  parlance  it  was  called  a  lamb:  the 
prisoner  being  convicted,  the  Judges  held  the  conviction  to  be 
right,  as  the  word  '*  sheep  "  being  general,  was  applicable  to 
one  of  that  age^  whatever  in  common  parlance  it  might  he 
called.  R.  v.  Spicer,  1  Car.  k.  K.  090.  Where  a  man  woe 
indicted  for  stealing  "  one  ham,  of  the  value  of  I0s.,of  the 
goods  and  chattels  of  Thomas  Keighway"  and  it  teas 
olQected  that  the  description  was  not  sufficient,  as  it  might 
be  the  ham  of  some  wild  animal,  which  would  not  be  the 
sulocct  of  larceny:  the  judges,  however,  held  it  to  be 
e^fficient,for  even  if  it  were  the  ham  of  a  toild  animal,  it 
might  be  of  value,  and  the  subject  qf  larceny,  the  rule  as 
to  animals  ferae  naturae  applying  only  to  the  live  animoL 
R.  V.  Oallears,  2  Car.  &,  K.  U81, 19  Law  J.  13,  m.  So  where  the 
prisoner  was  indicted  for  receiving  "  twenty-eight  pounds  of 
tin,"  and  it  appeared  that  what  he  had  received  were  two 
lumps  of  tin,  called  in  the  trade  ingots  ;  and  it  was  olfjected 
that  they  ought  to  have  been  so  called  in  the  indictment: 
but  Coleridge,  J,,  held  that  they  were  properly  described  as 
so  many  pounds  weight  of  tin;  tf  the  ingots  were  some 
article  whicfi  in  ordinary  parlance  was  called  by  a  par' 
ticular  name  of  its  oum,  it  would  be  improper  to  call  it  by 
the  name  of  the  material  of  which  it  was  composed ;  in 
speaking  of  a  piece  of  cloth,  you  could  not  call  it  so  many 
pounds  weight  of  wool ;  in  speaking  of  sovereigns^  you  could 
not  call  them  so  many  ounces  of  gold ;  but  here,  this  is  the 
material  itself,  and  is  properly  described  as  so  many  pounds 
weight  qf  tin;  so,  in  larceny  qf  a  bar  of  iron,  it  would  be 
properly  described  as  so  many  pounds  weight  qjf  iron.  R.  o. 
Mansfield,  Car.  &  M.  140.  But  where  a  man  was  indicted 
in  the  county  of  Herrford  for  stealing  a  brass  furnace  in 
that  county,  and  it  appeared  that  he  stole  it  in  Radnorshire^ 
broke  it  in  pieces,  and  brought  it  into  Herefordshire,  where 
he  was  apprehended:  Hullock,  B.,  held  that  the  evidence 
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did  not  tuppcrt  the  indictment ^  for  he  never  had  the  brass 
Jumaee  in  Hertfordshire,  but  merely  pieces  of  brass.  R.  v. 
Halloway,  1  Car.  &  P.  127. 

But  by  Stat.  14  ^  15  Viet.  c.  100,  s.  5,  in  any  indictment 
for  stealing  any  instrument,  it  shall  be  sufficient  to  describe 
it  by  any  name  or  designation  by  which  it  may  be  usually 
known,  or  by  the  purport  of  it,  without  setting  out  any  copy^ 
or  otherwise  describing  the  same,  or  the  value  thereof. 

And  by  sect.  18,  in  any  indictment  in  which  it  shall  be 
necessary  to  make  any  averment  as  to  any  money,  or  any 
note  of  the  Bank  of  England,  or  any  other  bank,  it  shall  be 
s^fficient  to  describe  such  money  or  bank  note  simply  as 
money,  without  specifying  any  particular  coin  or  bank 
note ;  and  such  allegation,  so  far  as  regards  the  descrip- 
tion of  the  property,  shall  be  sustained  by  proof  of  any 
amount  of  coin,  or  of  any  bank  note,  although  the  par- 
titular  species  of  coin  of  which  such  amount  was  composed, 
lor  the  particular  nature  of  the  bank  note,  shall  not  be 
proved. 

And  by  sect.  34,  no  indictment  shall  be  deemed  ins^fficient, 
for  want  of  the  statement  of  the  value  or  price  of  any 
matter  or  thing,  in  any  case  where  the  value  or  price  is  not 
of  the  essence  of  the  qffence.  Since  the  distinction  betroeen 
grand  and  petty  larceny  was  abolished  by  stat.  7  ^  8  6r.  4, 
c,  29,  s.  2,  it  seems  to  have  been  no  longer  necessary  to 
insert  the  value  of  the  articles  stolen  in  an  indictment  for 
larceny,  except  for  stealing  to  the  value  of  51.  in  a  dwelling- 
house.  It  usas  said,  indeed,  by  some,  to  be  necessary  to  show 
that  the  thing  was  of  some  value;  but  this  was  sufficiently 
shown,  by  stating  it  to  be  of  the  goods  and  chattels  of  the 
prosecutor.  As  it  can  be  of  no  use,  therefore,  in  any  case  to 
insert  it  where  the  value  or  price  is  not  of  the  essence  of  the 
offence,  and  as  the  24th  sect,  of  stat.  14  $•  15  Vict.  e.  100, 
above  mentioned,  sanctions  its  omission  in  all  other  eases, 
I  have  in  practice  omitted  to  insert  it,  except  in  the  single 
ease  above  mentioned. 

The  thing  stolen  must  be  described  as  the  property  either 
of  the  actual  owner, — or  of  a  person  having  a  special 
property  as  bailee,  and  from  whose  possession  it  has  been 
taken.  If  the  things  stolen  be  personal  chattels,  they  are 
described  as  the  **  goods  and  chattels  "  of  C.  V. ;  \f  money, 
as  the  **  money  "  of  C.  D.;  tf  they  be  chases  in  action,  or 
things  fixed  to  the  freehold,  which  are  not  personal  chattels, 
and  were  not  the  sulgect  of  larceny  at  common  law,  they  are 
described  as  the  **  property"  of  C.  D.  Where  a  man  woe 
indicted  for  stealing  **  two  shillings,  of  the  goods  and 
chattels"  of  CD.,  and  this  being  olgected  to,  the  point  was 
reserved  for  the  opinion  of  the  criminal  appeal  court :  the 
judges  held  that  the  words  **  of  the  goods  and  chattels " 
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might  he  r^ected  a$  wrplumge^  and  then  it  tomild  tttmd 
<'  two  skiUings  of  C.  D./'  which  wa»  a  n^ffieient  dllogatim 
that  they  were  his  property,  R.  v.  Radley,  2  Car.  k  K.  974. 
Where  the  goods  are  in  the  possession  of  a  hailee  at  the  time 
they  are  stolen,  they  may  be  described  as  the  goods  tf  the 
OMmsTy  or  of  the  bailee.  They  may  be  described  as  ths  goods 
Iff  the  owner,  although  he  never  have  had  actual,  bist 
merdy  a  constructive  poesesswn  rf  themi  and,  therrfora, 
where  bank  notes,  the  property  of  one  Na^,  but  which  had 
meosr  been  in  his  possession,  being  by  his  orders  sent  by  am 
agent  qf  hie  in  the  Isle  ^  Wight  to  his  agent  in  Londomj 
emd  by  the  latter  to  an  agent  iff  Nash's  at  Worcester,  wesro 
stoien  from  the  carrier,  and  they  were  described  in  the 
indictment  ae  the  property  qf  Naeh:  the  fudges  held  that 
they  were  properly  described  as  Nash's  property^  R.  v. 
Remnant,  R.  k  Ry.  196.  Or  they  may  be  laid  to  be  the 
property  of  the  bailee,  as  for  instance,  the  carrier  in  Ren^ 
nanfs  ease,  from  whom  the  notes  were  in  fact  stolen.  So 
linen  delivered  to  a  laundress  to  UHUh,  Packer's  case,  3  Bast, 
P.  G.  658,  cattle  sent  to  an  agister  to  agiet,  Woodward's  caaoy 
H  Bast,  P.  C.  653,  or  goods  given  to  the  driver  qf  a  stago^ 
coach  to  carry,  R.  v.  Deakin  and  Smith,  Id.,  may  be 
described  as  the  property  qf  the  bailee,  or  qf  the  owner. 
And  \f  a  man  steal  his  own  goods  from  a  baHee,  they  must 
be  laid  to  be  the  property  of  the  bailee.  1  Hale,  513,  2  Basty 
P.  C.  654.  If  goods  be  stolen  whilst  in  the  custody  qf  the 
sheriff  under  an  execution,  they  may  still  be  described  as  the 
property  qf  the  drfendant,  for  they  are  his  untU  sale.  R. «. 
Bastall,  2  Rnss.  92.  Or  they  might  be  stated  to  be  thegoods 
qfthe  sheriff.  But  if  property  be  stolen  from  the  ownsr*§ 
servant,  they  must  be  laid  to  be  the  property  of  the  owner; 
for  the  servant  is  not  a  baOee,  2  Bast,  P.  C.  652,  bat  see 
R.  V.  Ruddick,  8  Car.  k  P.  237.  But  if  a  man  part  with  the 
right  to  immediate  possession,  so  as  not  to  be  in  a  eituatism 
to  maintain  trespass,  as  if  he  let  furniture  with  lodgings  to 
a  lodger,  then  if  any  qf  the  furniture  be  stolen,  it  cannot  he 
ieAd  as  the  property  of  the  owner,  but  must  be  deecribed  as 
the  property  of  the  lodger,  R.  v,  Belstead,  R.  k  Ry.  411. 
R.  V.  Brunswick,  Ry.  k  M.  27.  The  clothes  qf  a  child  ef 
tender  years,  supplied  by  the  father,  muet  be  laid  to  be  the 
property  of  the  father  ;  qfa  child  grown  up,  the  property  qf 
the  father  or  of  the  child,  and  mare  properly  the  latter, 
R.  V.  Hughes,  Car.  k  M.  593.  2  Bast,  P.  C.  654.  Goods,  ^ 
in  ths  possesekm  qf  a  wffe,  must  be  laid  to  be  the  property 
tfthe  husband,  1  Hale,  513,  even  although  she  held  them  ae 
baUee  for  another.  R.  v.  Roberts,  7  Car.  k  Pt  485.  If  the 
owner  be  dead  at  the  time  the  goods  are  stolen,  they  must  be 
stated  to  be  the  property  qf  his  sxeeutor,  if  there  be  one,  or 
qf  the  adminietrator,  (f  at  that  time  there  be  omSf  or  if 
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neUheTf  theif  tmui  be  laid  to  be  the  property  of  the  bishop  ^f 
the  tUaeete;  B.  v.  George  and  Ann  Smith,  7  Car.  k.  P.  147« 
R.  V.  Tippin,  Car.  &  M.  645 ;  and  if  the  shroud  be  stolen 
from  the  corpssy  it  may  be  laid  to  be  the  property  of  the 
person,  whose  property  it  was  at  the  time  it  %oas  put  on* 
1  Hawk.  c.  83, 8.  46.  If  goods  be  stolen  from  a  felon,  they 
are  laid  to  be  the  property  of  the  Queen.  R.  v.  Whitehead, 
9  Car.  &  P.  429.  Where  waifs,  strays,  or  treasure  trove  art 
stolen,  they  may  be  laid  to  be  the  property  of  eome  person  to 
the  Jurors  unknown  ;  2  East,  P.  C.  606 ;  and  the  same  in  aU 
other  cases,  where  the  name  of  the  owner  is  not  hnown^ 
1  Hawk,  c  33,  a.  44.  2  Id.  c  25,  s.  71,  and  see  ante,  p.  80,  if 
facts  be  proved  from  which  the  jury  may  fairly  presume 
that  the  goods  were  stolen.    2  Hale,  290.    2  Bast,  P.  C.  661« 

Jf  the  goods  be  the  property  qf  partners,  joint  tenants^ 
tenants  in  common  or  parceners,  they  may  be  stated  to  be  the 
property  qfone  qf  them,  named,  and  *  *  another"  or  ' '  others : " 
7  Q.  4,  c.  64, «.  14.  Ante,  p.  81 ;  which  provision  extends  to 
all  joint  stock  companies  and  trustees.  Id.  See  also  stat. 
7  O.  4,  c  46,  a.  9.  R.  v.  Gaby,  R.  &  Ry.  178.  R.  e.  Steel, 
Car.  &  M.  337.  llie  property  qf  friendly  societies  may  be 
laid  in  the  treasurer  or  trustees;  10  G.  4,  c.  56,  a.  21 ;  R.  v, 
Cain,  Car.  &  M.  39;  of  loan  societies,  in  the  treasurer; 
3  &  4  Vict  c.  1 10;  qf  savings  banks,  in  the  trustee  or  trustees* 
0  G.  4,  c  92,  8.  8.  The  property  of  a  corporation  aggregatOf 
must  be  laid  in  the  corporiUion  in  its  corporate  name. 

Where  goods  are  stolen  from  a  church,  we  have  seen  (ante, 
p.  852)  that  they  may  be  laid  to  be  the  property  qf  the  rector^ 
the  churchwardens,  or  the  parishioners ;  if  stolen  from  a 
chapel,  the  property  qf  the  owner,  or  qf  the  trustees.  And 
where  a  Bible  and  hymn-book,  which  had  been  presented  to 
the  Methodists'  society  at  Feckenham,  were  stolen  from  the 
Methodist  chapel  there,  and  were  described  as  the  property 
qf  John  Bennett  and  others,  Bennett  being  one  of  the  society 
and  also  one  of  the  trustees  of  the  chapel :  Parke,  J.,  held 
it  to  be  correct.    R.  v.  Boulton,  5  Car.  &  P.  537. 

Ooods  and  chattels  provided  at  the  expense  of  a  county, 
riding,  or  division,  for  the  building  or  repairing  qf  a  county 
bridge,  or  for  a  gaol,  house  of  correction^  infirmary,  asylum^ 
or  other  building, — may  be  described  ae  the  property  qf 
the  inhabitants  cf  such  county,  riding,  or  division,  7  G.  4, 
c.  64,  a.  15 ;  ante,  p.  81,  82.  Ooods  and  chattels  ^  a  work* 
house  or  poorhouse  of  a  parish,  township,  or  hamlet,  orpro* 
nridedfor  the  poor  thereof,  may  be  stated  to  be  the  property  qf 
the  overseers  of  the  poor  qfsuch  parish,  ^.,  toithout  mentionqf 
tkar  names;  7  G.  4,  c.64,  s.  16;  and  where  they  were  described 
as  the  property  qf"  the  overseersqf the  poor  for  the  timobeinff' 
4^theparish^K.,thejudgesheldittobesiifflcient.  R.tf.Went, 
R.dtR7.359.  Qoodsandehattelsbelongingtoa  poor  law  union, 
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or  to  a  parish  under  gvardianSf  by  fiat.  4^  5  fT.  4,c.  76,  mutt 
be  described  as  the  property  of*'  the  guardiane  of  the  poor  of 

the union  (or  of  the  parish  of )  in  the  county  of 

."    5  &  6  W.  4,  c.  (>;),  B.  7.     6  &  6  Vict,  c.  57,  ».  16, 

ante,  p.  82.  Materials  or  tools  for  making  or  repairing  a 
highway  in  any  parish,  ^r.,  may  be  laid  to  be  the  property  of 
the  surveyor  or  surveyors  of  the  highicays  there  for  the  time 
being,  without  mention  of  the  names.  7  G.  4.  c.  (114,  s.  16;  see 
ante,  p.  82.  Goods,  Sec,  belonging  to  a  turnpike  trust,  or 
materials  or  tools  for  making  or  repairing  the  road,  may  be 
described  as  the  property  of  the  trustees  or  commissioners  of  the 
road,  without  naming  them.  7G.4,c.04,8. 17;  see  ante,  p.  83. 
Property  under  the  commissioners  of  sneers, may  bedescribed 
as  the  property  of  the  commissioners  within  or  under 
whose  view,  cognizance  or  management  stick  things  shall  be, 
without  naming  them.  7  O.  4,  c.  04,  s.  18  ;  see  ante,  p.  83. 
If  the  name  stated  be  that  by  which  the  party  is  usually 
called,  it  will  be  st{fficient :  where  the  prosecutor  teas  called 
in  the  indictment  John  Hnncox,  and  his  real  name  was 
John  Walter  Uancox,  but  lie  teas  usually  called  and  known 
by  the  name  of  John  Hancox,  Park,  J.,  held  it  to  be  n{/yf* 
dent,  R.  v.  Berriman,  6  Car.  &  P.  501.  Anon.  6  Car.  &  P. 
408,  S.  P.  So,  where  the  prosecutrix  was  named  in  the  tn- 
dictnumt  by  a  name  which  she  had  assumed,  and  by  which 
alone  she  was  knoicn  in  the  neighbourhood,  the  judges  held 
it  student.  R.  r.  Norton,  R.  &  Ry.  610.  If  the  name  be 
mis-spelt,  it  will  not  be  deemed  material.  R.  v.  Foster, 
R.  Sl  Ry.  512.  Or  if  there  be  a  variance  between  the  indict'^ 
ment  and  proof  in  the  name  of  the  party  alleged  to  beotoner, 
or  in  the  ownership  of  the  property,  the  court  at  the  trial,  if 
it  consider  such  variance  not  to  he  material  to  the  merits  of 
the  case,ftnd  that  the  defendant  cannot  be  pr^udiccd  thereby 
in  his  drfence  ofi  such  merits,  to  order  sttch  indictment  to  be 
amended  according  to  the  proqf.  14  &  15  Vict.  c.  100,  b.  1  ; 
ante,  p.  86. 

Several  counts.]  By  stat.  14  5*  15  Vict.  c.  100,  s.  16,  "if 
shall  be  lawful  to  insert  several  counts  in  the  same  indict^ 
ment  against  the  same  person  for  any  number  of  distinct 
acts  of  stealing,  not  exceeding  three,  which  may  have  been 
committed  by  him  against  the  same  person,  within  the  space 
of  six  calendar  montlis  from  tlie  first  ijo  the  last  of  such  acts, 
and  to  proceed  thereon  for  all  or  any  of  them." 

And  by  sect.  17,  "  If  upon  the  trial  of  any  indictment  for 
larceny  it  shall  appear  that  the  property  alleged  in  suck 
indictment  to  have  been  stolen  at  one  time,  teas  taken  at 
different  times,  the  prosecutor  shall  not  by  reason  thereof  be 
required  to  elect  upon  which  taking  he  will  proceed,  unless 
it  shall  appear  thai  there  were  more  than  three  takings,  or 
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.#A«f  «Mf»  thea^  the  apaee  of  eiae  calendar  m&nihi  elap$ed  be- 
tween the  first  and  the  Uut  qfeuch  takmge  ;  and  in  other  of 
euch  last'ntentianed  eaeea  the  prosecutor  shall  be  required  to 
elect  to  proceed  for  such  number  of  takings^  not  exceeding 
threoy  as  appear  to  have  taken  place  within  the  period  of  six 
calendar  months  firotn  the  first  to  the  last  ofsiteh  takings" 
.Before  this  statute^  if  several  articles  were  named  in  the  tn- 
dictmentf  whether  in  the  same  or  in  different  counts,-  and  it 
appeared  at  the  trial  that  the  goods  were  stolen  at  several 
distinct  times,  the  court  would  put  the  prosecutor  to  his 
Section  for  which  €u:t  of  larceny  he  would  prosecute,  and 
would  oblige  him  to  cof\fine  his  evidence  to  that.  See  R.  v. 
Smith  and  Jefferics,  Ry.  Sl  M.,  N.  P.  C.  2d5.  But  they  toould 
not  do  so,  merely  because  the  goods  might  have  been,  and 
probably  were,  stolen  at  different  times,  if,  from  anything 
appearing  in  the  case,  it  were  not  impossible  that  they 
ndght  all  have  been  stolen  at  one  time.  R.  r.  Dunn  and  Smithy 
Ry.  &  M.  146. 

Also,  by  Stat.  11^12  Viet,  c,  46,  s.  3,  in  every  indictment 
for  feloniously  stealing,  it  shall  be  lawful  to  add  a  count  for 
.feloniously  receiving  the  same  property,  knowing  it  to  have 
been  stolen  ;  and  the  Jury  upon  the  trial  may  find  a  verdict 
qf  guilty,  either  of  stealing  the  property,  or  qf  receiving  it 
knowing  it  to  have  been  stolen  *,  orif  the  indictment  be  found 
against  two  or  more,  the  Jury  may  find  all  or  anyqf  them 
guilty  of  stealing,  or  qf  receiving,  or  one  or  more  guilty  of 
stealing,  and  the  other  or  others  guilty  qf  receiving.  See 
ante,  pp.  03,  94. 

Verdict.]  If  upon  an  indictment  for  larceny,  the  evidence 
prove  an  embezzlement,  the  Jury  may  find  the  dUfendant  not 
guilty  qf  the  larceny,  but  guUty  of  embezzlement ;  and  thero' 
upon  he  shall  be  liable  to  be  punished  in  the  same  manner  as 
\fhe  had  been  convicted  upon  an  indictment  for  such  embez' 
zlement.  14  k.  15  Vict.  c.  100,  s.  13.  So,  upon  an  indict- 
ment for  larceny,  the  Jury  may  find  the  defendant  not  guilty 
of  the  larceny,  but  guilty  of  an  attempt  to  commit  it.  Id. 
a.  9.  But  if  upon  an  indictment  for  larceny,  the  evidence 
prove  an  obtaining  qf  money  by  false  pretences,  the  Jury  are 
not  at  liberty  to  find  the  defendant  guilty  of  the  latter  qffhtce, 
or  qf  the  larceny,  but  he  must  be  acquitted.  Ante,  p'.  174. 
Upon  an  indictment  for  larceny,  although  a  taking  at  one 
time  only  be  stated,  the  Jury  may  find  a  verdict  qf  guilty 
generally,  although  evidence  of  three  different  takings  within 
six  calendar  months  have  been  given.  See  14  &  15  Vict, 
c.  100,  8.  17,  ante,  p.  860.      

Before  I  state  the  evidence  in  larceny,  it  may  be  conyenitot 
that  1  ahould  first  state  the  definition  of  the  ofieoce  at  common 
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-fcnr,  ud  giyie  the  dedUota  and  otiiar  aotliorltiai  -wU «fa  eoif«' 
•true  and  explain  each  part  of  that  defliiitioo. 

Lareenffi  whaiJl  Simple  larceny  «t  common  law,  is,  thff 
taking— and  carrying  away— of  the  peraonal  goods  of  another, 
of  any  yalae, — against  the  will  or  without  the  conaent  of  the 
owner, — without  any  bondJUe  claim  of  light,— with  n  lUonkNia 
intent* 

The  taking,']  The  taking  hi  larceny,  is  either  actual  or 
conistmetlTe :  actual,  where  the  party  actnally  gets  the  goods 
out  of  the  poeaCBBion  of  the  owner  or  his  bailee,  inmto  cUminOf 
by  force  or  by  stealth,  or  the  like,  upon  which  it  is  not  neces- 
sary to  make  any  further  observation ;  constructive,  where  he 
obtains  possession  of  them  by  some  tridk.  or  ai-tifice,  or  the 
like,  not  having  the  effect  of  transferring  the  right  of  property, 
but  the  possession  only,  having  at  the  time  a  felonious  intent  t» 
convert  them  to  his  own  use,  or  to  deprive  the  owner  of  them. 
This  part  of  the  subject  shall  be  considered  at  length,  when  I 
come  to  treat  of  the  evidence. 

The  carrying  away.']  If  the  goods  be  detached  from  Ae 
place  where  they  were  taken ,  any  the  slightest  removal  of  them 
from  the  place,  is  a  carrying  away,  within  the  definition  of 
larceny.  Where  it  appeared  that  the  prisoner,  who  was  sit- 
ting on  the  driving  box  of  the  Exeter  mail  coach,  took  hold  of 
the  upper  part  of  a  bag  that  was  in  the  front  boot,  and  lifted 
H  from  the  bottom  of  the  boot  on  which  it  rssled;  he  handed 
the  upper  end  of  it  to  a  person  near  him,  and  they  were  both 
endeavouring  to  pull  it  out  of  the  boot,  with  a  common  intent 
to  steal  it,  when  the  guard  of  the  coach  coming  up,  they  dropped 
the  beg  again  into  the  boot :  the  judges  held  that  this  was  « 
complete  asportation  of  the  bag,  sufficient  to  constitute  larceny, 
R.  T.  WaUhf  By.  ^  M,  14.  I  shall  notice  other  cases  upon 
the  subject,  when  I  come  to  consider  the  evidence. 

The  peraonal  goode  of  anoiher.]  At  common  hiw,  larceny 
can  be  committed  of  personal  chattels  only : — not  of  things 
attached  to  the  freehold,  such  as  trees  or  vegetables  growing, 
fixtures,  or  the  like,  for  they  are  not  personal  chattels;  1  Hawk, 
e,  33,  «.  34 ;  not  of  bills  of  exchange  or  other  written  secnritiee 
for  money,  for  they  are  merely  choses  in  action,  not  chattels  ; 
1  Hawk,  e,  83, «.  35 ;  not  of  animals  ferm  natura,  unleea 
tamed  or  confined,  and  fit  for  the  food  of  man.  But  horses, 
mules,  assesy  oxen,  sheep,  swine,  goats,  are  personal  chat- 
tels, and  the  subject  of  larceny;  so  are  all  otlier  domestic 
animals  which  are  fit  for  the  food  of  nan,  such  as  turkies, 
geese,  hens,  ducks,  Ice,  and  their  eggs  and  their  young. 
1  Hawk,  c.  33,  e.  48.  So,  pulling  the  wool  off  a  sheep's  back 
and  stealingit, has  been  hoUen  to  be  lazetny.    1  Hawk.  c.98y 
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«.  S7.  iR.  v.  Jir«rl<f»,  1  Leaokj  171.  But  dogw  and  cats  ava 
aiot  the  Bubjact  of  larceny,  at  common  law,  not  being  fit  for  the 
food  of  maa«  1  Hawk,  c,  33,  «.  26.  Animala  ferm  natur^tf 
S£  reclaimed  or  confined,  and  fit  for  the  food  of  man, — as  fish 
^  a  pond;  1  HawJL  c.  33,  as.  39, 41 ;  pheasants  in  a  pbeasandry ; 
fi.  y.  Jenet,  2  Btuts.  84 ;  pigeons  in  an  ordinary  dorecot,  B,  t. 
Cheafor,  16  Shaw's  J.  P.  801,  orthe  Uke,-^are  the  subjects  of 
larceny  at  common  law ;  bat  not  so,  if  not  reclaimed  or  eonflned» 
I  Hioic,  611,  612,  such  as  fish  in  a  river  or  other  great  water, 
where  they  are  at  their  natural  liberty,  1  Hawh  e,  33, «.  39, 
or  the  like ;  or  even  if  reclaimed,  still  if  they  are  not  fit 
/or  the  food  of  man,  snch  as  monkies,  loxes,  tec,,  they  are  not 
the  subject  of 'larceny  at  common  law.  1  Hawk,  c.  33,  «.  26. 
Where  upon  an  indictment  for  stealing ''  five  live  tame  ferrets 
confined  in  a  certain  hutch,"  although  they  were  proved  to  be 
Taluable  animals,  the  jsdges  held  that  the  stealing  of  them 
was  not  laroeny,  and  judgment  was  accordingly  arrested. 
B,  ▼.  Searing,  R.  ^  By.  360.  But  it  is  laid  down,  in  books 
of  great  authority,  that  stealing  swans,  marked  or  pinioned, 
4>r  confined  in  a  pond  or  private  river,  is  larceny ;  1  Hale,  61 1 . 
1  Hawk,  c,  33,  #.  42 ;  and  that  stealing  a  hawk  reclaimed  is 
also  larceny.  1  Hawk.  c.  33,  «.  26.  In  all  these  cases,  how- 
iBver,  which  are  not  laroeny  at  common  law,  the  ofiUnce  of 
atealing  has  been  made  punishable  by  statute,  as  we  shall 
me  hereafter.  There  is  one  case  however,  not  laroeny  at  com- 
mon law,  but  made  so  by  statute,  which  it  may  be  neces* 
aary  to  mention  more  particularly,  namely,  where  chattels, 
money,  or  securities  for  money,  which  had  never  been  in  the 
master's  possession,  were  delivered  to  his  clerk  or  servant  for 
his  use,  and  the  clerk  or  servant,  instead  of  delivering  them  to 
his  msater,  sold  them,  or  otherwise  converted  them  ta  his  use, 
■**»this  formerly  was  not  laroeny.  B.  v.  Bazeiy,  2  Leach,  836. 
J7.  v.  BuU,  Id.  841,  oi^  B.  v.  WaUe,  2  Eaet,  P.  C.  670. 
But  it  was  afterwards  altered  by  statute ;  see  89  O.  3,  c.  86  ; 
and  now,  by  stat.  7  Sc  S  O.  4,  c.  29,  s.  47,  every  such 
offender  shall  be  deemed  to  have  feloniously  stolen  the  same 
from  his  master,  although  such  chattel,  money,  or  security,  was 
not  received  into  the  pmsession  of  such  master,  otherwise  than 
by  the  actual  possession  of  his  clerk,  servant,  or  other  person 
80  employed."  And  we  have  seen  {ante,  p.  361)  that  he  may 
now  be  convicted  of  this  offence,  upon  an  indictment  for 
laroeny,  by  stat.  14  &  16  Vict  c.  100,  s.  13. 

Of  any  valueJ]  Formerly,  the  stealing  of  goods,  &c,  of  the 
value  of  twelve  pence  or  under,  was  only  petty  larceny ;  above 
that  value,  was  deemed  grand  laroeny ;  and  in  the  indictment 
therefore  it  was  necessary  and  material  to  show  the  value  of 
the  articles  stolen ;  and  the  value  of  each  article  alleged  to 
be  stolen  waa  stated,  that  in  case  the  joxy  should  find  the 
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defrndant  guilty  of  stealing  one  of  them  only,  tbe  ofbn^^ 
might  appear  upon  the  record  to  he  grand  larceny.  But  the 
distinction  between  grand  and  petty  larceny  was  abolished  by 
Stat.  7  &  8  0. 4,  c.  29,  s.  2 ;  since  which,  it  does  not  appear  to 
hare  been  necessary  to  state  or  prove  the  yalue  of  the  article 
stolen,  and  I  therefore  omit  it  in  the  indictment  5ee  onH^  p.  357. 
In  R.  V.  Perry  (1  Car,  ^  K.  725),  the  first  ooout  of  the  in- 
dictment was  for  stealing  a  cheque,  but  there  being  some  doubt 
of  a  oonTletion  on  that  count,  as  the  cheque  required  a  stamp 
and  had  none,  a  second  count  was  added  for  stealing  a  piece 
of  paper  of  the  value  of  one  penny  of  the  goods  and  chattels 
of  the  prosecutor:  the  judges  held  that  the  defendant wa» 
properly  convicted  on  the  second  count.  Here  the  value  of 
the  piece  of  paper,  though  laid  at  a  penny,  could  not  be 
worth  more  as  paper  than  perhaps  the  tenth  part  of  a  iartliing; 
and  if  It  were  necessary  to  show  that  it  was  of  some  value, 
alleging  it  to  be  of  the  goods  and  chattels  of  the  prowcutor  was. 
sufilcient  for  the  purpose.  By  stat.  14  &  15  Vict.  c.  100, 
s.  24,  however,  no  Indictment  sliall  be  deemed  insufficient  for 
want  of  the  statement  of  the  value  or  price  of  any  matter  of 
thing,  in  any  case  where  ft  is  not  of  the  essence  of  the  oflfenoe. 

Agahmt  the  wHl  or  teithmtt  the  eantent  rf  the  oumer."] 
The  taking  and  carrying  away,  must  be  invito  dominOy — 
against  the  will  or  without  the  consent  of  the  owner.  This  is  of 
the  very  essence  of  the  ofl^ce.  But  it  must  be  understood  as 
meaning  merely  the  absence  of  all  free  and  voluntary  consent, 
npon  the  part  of  the  owner,  to  the  party  taking  his  goods  and 
appropriating  Uiem  to  his  own  use.  Where  thieves  had 
applied  to  a  servant  to  aid  them  in  robbing  his  master's  house, 
and  the  servant  having  told  his  master  of  it,  the  latter,  in  order 
to  detect  the  thieves  and  have  them  apprehended,  desired  his 
servant  to  carry  on  the  afiair,  consented  to  his  opening  the 
door,  marked  the  property,  and  even  left  some  of  it  in  a  place 
where  the  robbers  were  likely  to  come :  this  was  holden  to  be 
no  defence  to  an  indictment  against  the  robbers.  R,  v.  Eq" 
ffinffton,  2  Boe.  jr  P*  508.  So,  where  one  Norden,  hearing 
that  the  early  stage  coach  had  been  frequently  robbed  near 
town  by  a  single  highwayman,  resolved  if  possible  to  appre- 
hend him ;  and  for  that  purpose  he  armed  himself  with  a 
pistol,  and  accompanied  the  coach  in  a  post-chaise ;  they  were 
stopped  by  the  highwayman,  and  Norden,  upon  his  money 
being  demanded,  gave  it,  but  then  jumped  out  of  the  chaise, 
presented  his  pistol,  and  with  the  assistance  of  some  others 
took  the  highwayman :  this  was  holden  clearly  to  be  robbery, 
and  the  felon  was  convicted.  Norden's  eaee^  Foet,  129. 
Where  two  servants  in  husbandry  of  the  prosecutor  opened 
the  door  of  a  granary  belonging  to  their  master  by  means  of  a 
iUse  key,  and  took  tibereont  two  bushels  of  l>eans,  for  the  pur- 
pose of  giving  them  to  their  master's  horses,  in  addition  to 
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^e  qoaiitity  anally  allowed  them :  eight  of  Che  jodgee  held 
(hie  to  be  larceny ,  and  the  prieonen  had  Judgment  accordingly. 
JR.  ▼.  Motfit  et  aLf  H.  (f  By,  307.  However  hard  8iu£  a 
proeecution  may  appear  to  be,  the  offence  is  ondonbtedly  lar^ 
oeny,  the  beana  being  taken  without  the  consent  of  the  master. 
And  the  decision  has  since  been  confirmed  in  two  cases :  one 
(jR.  ▼.  Handleiff  Car.  ^  M,  547),  where  the  same  point  arose, 
and  Patteson,  J.,  had  no  doubt  the  offence  was  larceny,  and 
leftised  to  reserve  the  case  for  the  opinion  of  the  Judges;  in  the 
other  (JL  t.  Pri»ett  et  aU,  2  Car.  ^  K.  114),  Erie,  J.,  re- 
served the  point  for  the  opinion  of  the  fifteen  Judges,  who  held 
the  offence  to  be  larceny.  But  where  Salmon,  M 'Daniel,  and 
others,  conspired  to  procure  two  persons,  ignorant  of  the  de- 
sign, to  rob  Salmon  on  the  highway,  in  or£r  that  they  might 
obtain  the  reward  at  that  time  given  (or  prosecuting  offenders 
for  highway  robbery ;  Salmon  accordingly  went  to  a  particular 
place  fixed  upon,  with  some  money,  and  the  two  men  who 
were  procured,  being  led  there  by  one  of  the  eonspiraton, 
robbed  him,  and  they  were  afterwards  prosecuted  and  con* 
ficted :  but  the  conspiracy  being  afterwards  detected,  the 
cpnspirators  were  indicted  as  accessories  before  the  fkct  to  the 
robbery;  and  the  fscts  being  found  by  a  special  verdict,  the 
case  was  argued  before  all  the  Judges,  who  held  that  the  taking 
of  Salmon's  money  was  not  a  larceny,  being  done  not  only 
with  his  consent,  but  by  his  procurement,:  and  they  dis- 
tinguished it  from  Norden's  case,  for  Norden  parted  with  his 
money  for  the  laudable  design  of  apprehending  the  highway- 
man, in  which  case  the  money  would  be  restored  to  him,  but 
In  this  case  Salmon  gave  his  money  freely  with  his  consent, 
with  the  diabolical  intent  of  convicting  two  persons  of  what 
was  then  a  capital  felony.    R.  v.  UPDanial  et  oZ.,  Faet.  121 . 

Without  any  bond  fide  eUnm  qf  right."]  It  a  man  take 
goods  under  a  bond  fide  claim  of  property  or  right,  however 
mistalcen,  it  is  not  larceny.  1  Hale,  506,  509.  If  a  man  take 
a  horse  damage  feaeant,  or  the  lord  of  a  manor  seize  a  beast 
as  an  astray,  imagining  he  has  a  right  to  do  so,  this,  if  done 
bond  fide,  although  perhaps  without  title,  is  not  larceny ;  but 
if  he  were  to  put  new  marks  on  the  horse  or  beast,  or  alter  the 
old  ones,  thiB  would  show  that  tlie  intent  in  taking  it  was 
felonipus.  1  Hale,  506,  507.  Whei'e  a  number  of  persons 
broke  into  a  house,  and  retook  some  tea  for  a  friend  of  theirs 
which  an  exciseman  had  seized,  this  was  holden  to  be  no 
felony.  B.  v.  Knight  et  oZ.,  2  Easty  P.  C.  510.  Where  the 
captain  of  a  foreign  vessel,  which  was  taken  as  prize,  and 
brought  into  a  British  port,  took  some  goods  out  of  her,  but 
not  with  an  intention  to  convert  them  to  his  own  use, — ^it  was 
holden  not  to  be  larceny.  B,  v.  Van  Mvyen,  B.  jr  By.  118. 
But  if,  on  the  contrary,  the  claim  be  but  a  pretence  for  fran- 
dulenUy  getting  possession  of  personal  chatt^^  the  taking  will 
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te  ]n€0i^»  Ai  If  kJ%  hotis  bs  tmpomidtdy  tsA  B«y  lisvtii^fl^ 
design  to  sled  him,  enter  a  pleiut  in  replevin,  get  tbe  bonw 
dellTflved  to  him,  and  mn  awaj  with  him,  this  is  dearljp 
Iveeny.  1  UmUy  607.  1  HtMh,  e.  98,  t.  IS.  So  wbefe  a 
person,  pretending  to  be  tfie  landlord  of  a  boose,  obtained 
possoBDJen  bj  means  of  a  fhrndnlent  ejectment,  and  had  the 
tenant  imprisoned  by  means  of  a  latitat  frandulently  sued  oat,- 
and  then  rifled  the  house  of  all  the  goods  oontained  fai  it,  hid 
some,  aheved  the  marks  of  others,  and  soM  the  rest ;  and 
being  asked  what  oolonr  of  title  he  had  to  do  so,  he  pretended 
none:  this  was  holden  to  be  eleariy  lareeny.  Parr's e&§Bf 
KO.  4»,  T,  Baym,  S76. 

With  a  fehnioui  imtmt.}  Tbe  fdonk>ns  fartsot,  er  ontwNi^ 
fiarandi,  means  an  intent  ftwndnlently  to  appropriate  tho 
goods  taken  to  the  takers  own  ase, — or  wholly  to  deprive  the 
owner  of  theaa.  This  is  aa  easentlal  ingredient  in  larceny; 
withoat  H,  the  takii^  is  bat  a  mere  trespass.  Whether  the 
intent  existed  or  not,  is  entirely  a  qaesUon  for  the  Jnry,  which, 
as  in  aU  other  cases  of  intent,  they  most  inftr  from  lite  words 
or  acts  of  the  delbndant,  or  fmk  the  natare  of  the  transaetion. 
8e$  anu,  pp.  119, 190.  If  the  takhig  be  by  mistake,— aa  If 
anothof's  Amep  mix  with  a  man's  llodL,  and  he,  not  knowing 
or  taking  heed  of  the  diftbrenos,  drive  them  home  with  hia 
owtty  or  oven  sheer  them,— it  is  not  lareeny ;  1  Hmie  507, 500; 
bnt  if  he  knew  them  to  be  another's  by  the  marks,  which  ho 
deflwss,  or  if  he  put  his  own  mark  on  them,  or  If  he  concent 
tkam,  or  deny  having  them,  these  are  evidence  that  he  took 
them  wMfa  a  felontons  intent,  and  not  by  mistake.  Id,  So,  if 
the  taking  be  not  with  intent  wholly  to  deprive  the  owner  of 
the  propttty,  it  cannot  be  lerceny.  Thus,  for  laetanee,  whero 
npon  an  indictment  for  larceny,  It  appeared  that  the  prisoner 
had  clandestinely  taken  the  articles  alleged  to  be  stolta, 
merely  for  the  purpose  of  indncing  a  yoang  gflrl,  the  owner  of 
them,  to  call  for  them,  and  thereby  to  give  him  an  opportnni^ 
of  sc^citing  her  to  commit  fornication  with  him:  thojndgeo 
held  that  this  was  not  a  felonioas  taking.  R,  v.  JOicJjnaen, 
JR.  jr  Bp'  420.  00,  where  npon  an  Indictment  for  stealing 
two  hones,  it  appeared  that  the  prisoners  took  the  horses  oat 
of  the  prosecntor's  stables,  rode  them  abont  thirl^  miles,  and 
then  left  them  at  an  inn,  saying  they  would  be  back  in  three 
hours,  and  desiring  that  the  horses  should  bo  taken  care  of; 
and  the  prisoners  were  sfterwards  taken  on  the  same  day 
abont  fourteen  mUes  distant  firom  the  hm,  and  walking  in  a 
direction  from  it :  the  jury  foand  that  the  prisoners  took  tha 
horses  merely  for  the  purpose  of  riding  them  the  thirty  miles, 
and  that  they  left  them  at  the  inn  wi&out  Intending  to  oome 
back  for  them  or  dispose  of  them :  ten  of  tbe  judges  held  this 
not  to  be  krceny.    B,y.  PkUlipsst  al^jft  Soit,  P.  C.QdSt. 
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Wbera  a  ttavener  met  a  fidi«naaii  wUh  fldk,  who  reftiaed  to 

mU  him  any,  and  he  by  foree  and  Tiplcaice  took  away  eome  of 
the  fiih,  and  threw  the  fisheman  mMiey  m«ch  above  tho^ 
Talae  olthem :  judgment  wae  respited,  by  nwion  of  the  doubt 
entertained  of  the  existence  of  any  felonious  intent,  the  giving 
the  fisherman  money  beyond  the  value  of  the  fish  being  evl- 
dflooe  to  the  ocmtrary.  2  JSowt,  661, 662,  the  FUhennan*»ease. 

But  where  the  intent  is,  to  derive  the  owner  wholly  of  the 
goods,  although  the  taker  has  no  latenAion  to  apply  thmi  to 
his  own  use,  it  is  equally  larceny ;  for  although  a  taking  lueri 
eauad  is  larceny,  a  taking  in  order  to  deprive  the  owner  of  the 
lipoperty  is  equally  so.  Where  upon  an  indictment  for  stealing 
a  horse,  it  appeared  that  the  hone  had  before  been  stolen  by 
one  Haworth,  who  was  about  to  be  tried  for  the  offence ;  and 
the  prisoner,  in  order  (as  he  thought)  to  screen  Haworth  from 
oonvictHMi,  clandestinely  took  the  horse  out  of  the  prosecutor's 
stable,  led  him  to  a  ooal  pit,  and  badced  him  into  it,  and  the 
twrse  was  killed :  it  was  objected  at  the  trial  that  this  was  not 
&  larceny,  because  the  taking  appeared  not  to  have  been  done 
with  intention  to  convert  the  horse  to  the  use  of  the  taker, 
ammofurandi  et  lueri  eautd ;  but  seven  of  the  judges  held  it 
to  be  larceny :  and  six  of  this  minority  held  that  to  constitute 
larceny,  it  is  not  essential  that  the  taking  should  be  htcri 
cauid, — if  it  be  fraudulent,  and  with  intent  to  deprive  the 
owner  wholly  of  the  property,  it  will  be  sufficient.  JR.  v. 
Cdbboffe,  S.  ^  My.  S93.  So,  in  the  case  of  the  form  servants, 
noticed  ante^  p.  364,  who  stole  their  master's  beans  to  give  to 
his  hoBses,  they  derived  no  advantage  firom  the  theft,  but  it  had 
the  eflbct  of  depriving  the  master  of  the  beans. 

And  the  felonious  intent  must  be  entertained  at  the  time  of 
the  taking.  Where  a  letter,  containing  a  bill  of  exchange, 
directed  to  J.  M.,  St.  Martin's-lane,  Birndngham,  was  delivered 
to  another  person  of  that  name  living  near  St  Martin's-lane, 
there  being  in  foet  no  person-  resiSng  in  the  lane  of  that 
name ;  the  party  on  opening  the  letter  must  have  perceived 
that  it  was  not  for  him,  but  he  nevertheless  applied  the  bill  to 
his  own  use :  the  judges  held  this  not  to  be  luceny,  as  it  did 
not  appear  that  the  party  had  any  animus  furandi  at  the 
time  he  received  the  letter.  R.  v.  MuekUno,  My.  4r  M.  160. 
i  shall  have  opportmiities  of  showing  other  instances  of  this, 
in  the  coarse  of  the  evidence,  poti. 

By  whiom  larceny  may  be  eommitted,^  A  man  cannot  be 
guilty  of  larceny  in  taking  his  own  goods,  unless  they  be  in 
possession  of  a  bailee,  and  the  taking  of  them  will  have  the 
eflbct  of  chargii^  him.  1  Hawk,  c.  33,  e.  47.  If  a  man  de- 
liver goods  to  a  tailor  or  carrier,  and  afterwards,  with  intent 
to  make  him  responsible  for  them,  fraudulently  and  secretly 
take  them  away,  he  i*  gailty  of  lareeoy.    Zd.    Whura  the 


vmwst  of  goods  had  tiiem  iblpped  for  oxportatioo  bj  aUppfn^ 
agents,  who  gsTe  the  vnial  bond  to  the  eoitom  hoose ;  bat 
the  owner,  for  the  pnrpoae  of  delranding  the  revenue,  had  the 
bales  relanded,  the  goods  taken  ont,  and  mbbiah  sabetttntod 
for  them,  in  which  state  tliey  were  pat  on  board  a  foreign 
vessel :  the  owner  being  indicted  for  this  as  a  lareen  j,  foar  of 
the  judges  held  that  it  did  not  amount  to  tliat  oflbnce,  as  liia 
intent  was,  not  to  cheat  or  charge  the  asents,  bat  to  defraud 
the  crown ;  but  seren  of  the  judges  hdd  it  to  be  larceny, 
because  the  agents  haTing  given  a  bond  to  tlw  custom  house, 
the  fraud  woald  have  the  c^Tect  of  charging  them,  by  render- 
ing them  liable  to  a  suit  upon  their  bond.  J?,  v.  WiOimmm 
and  Marsdeny  R,  jr  By-  470. 

A  wife  cannot  be  guilty  of  larceny  of  the  goods  of  her  husband 
except  in  those  cases  in  wiiich  the  husband  himself  might  be 
guilty,  as  just  now  mentioned ;  ibr  they  are  one  person  in  law. 
1  Hale,  514.  Where  the  wife  of  tlie  prosecutor,  and  a  man 
with  whom  she  afterwards  cohabited,  jointly  took  money  and 
goods  belonging  to  the  husband :  the  judges  held  that  an  in- 
dictment for  larceny  would  lie  against  the  man,  although  not 
against  the  wife ;  and  that  notwithstanding  the  wife's  consent, ' 
the  property  must  be  considered  as  having  been  taken  invUa 
domino.  J?,  v.  Toffree,  Ay.  j*  M,  S4d.  Or  If  the  wife  take 
the  goods,  even  her  own  clothes,  and  give  them  to  an  adul- 
terer, or  to  a  person  with  whom  she  intends  to  live  In  a  state 
of  adulterv,  the  man  will  be  guilty  of  larceny,  the  wife  not. 
R.  V.  Toliett  and  Taylor,  Car.  ^  M,  113.  But  if  the  wife 
alone  take  away  the  husband's  goods,  and  take  them  to  the 
adulterer's  lodgings,  and  they  are  placed  by  her  in  a  room 
where  the  adultery  takes  place,  and  where  they  are  afterwards 
found  :  the  adulterer  cannot  be  convicted  of  larceny  merely  on 
this  proof,  unless  it  can  be  proved  that  he  had  personal  posses- 
sion of  them.  JR.  v.  Roienberg,  1  Car.  jr  K.  S39.  But  if  a 
wife  deliver  the  husband's  goods  to  any  other  stranger,  the 
latter  cannot  be  deemed  guilty  of  larceny  in  taking  them.  1 
Hawk.  <?.  33,  «.  32. 

A  joint  tenant,  or  tenant  in  common  of  a  personal  chattel, 
cannot  be  guilty  of  larceny,  by  taking  it,  and  disposing  of  the 
whole  of  it  to  his  own  use ;  it  is  merely  the  subject  oi  a  civil 
remedy.  1  HaU^  613.  But  if  he  take  it  out  of  the  hands  of 
a  bailee,  with  whom  it  is  left  for  safe  custody  or  the  like,  and 
the  effect  of  such  taking  will  be  to  charge  the  l>ailee,  it  is 
otherwise.  Therefore  where  a  woman,  a  member  of  a  benefit 
society,  entered  the  room  of  a  person,  with  whom  a  box  con- 
taining the  funds  of  the  society,  was  defiosited  for  safe  custody, 
and  took  and  carried  away  the  box,  with  intent  to  appropriate 
the  contents  to  her  own  use:  the  judges  were  clearly  of 
opinion  that  this  was  larceny,  the  bailee  being  answerable  to 
the  society  for  the  property.  R,  v.  JPkotte  BramUy^  R.  jr  Ay»  * 
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478.  B,  v.  Cainy  Car.  j*  M.  309.  Bat  where  maoej  be- 
longing to  a  benefit  society  was  deposited  in  a  box,  and  placed 
in  the  custody  of  one  of  the  membeTa,  and  his  wife  broke  open 
the  box  and  stole  the  money :  the  judges  held  that  an  indict- 
ment as  for  larceny  conld  not  be  maintained  against  her ;  for 
a  wife  cannot  be  guilty  of  stealing  the  goods  of  her  bus- 
band,  or  goods  in  which  he  has  a  property  Jointly  with  othen. 
JB.  T.  WmU,  A.  S-  Ay.  470. 

As  to  the  mode  of  proceeding  against  Juyenile  offenders, — 
persons  under  the  age  of  sixteen,  —  charged  with  simple 
larceny,  iee  ante,  p.  59.  And  aa  to  larceny  by  clerks  and 
lerrants,  tenants  and  lodgers,  $ee  post, 

JEvidenee, 

1.  PruumpHoe  or  Cireumetantial  Bvidmee  of  the  Larceny , 

Where  there  is  no  direct  evidence  of  the  larceny,  by  dome 
person  who  actually  saw  the  defendant  commit  it,  his  guilt 
can  only  be  proved  from  his  own  admissions,  or  by  evidence 
of  ihcts  from  which  the  jury  may  fairly  presume  it.  See  ante, 
p.  135.  Where  goods  stolen,  are  very  shortly  afterwards 
found  in  the  posession  of  a  man,  who  is  unable  satisfiictorily 
to  show  by  evidence  in  what  manner  he  came  by  them,  the 
presumption  is  tiiat  he  is  the  person  who  stole,  them.  It  is 
therefore  a  very  usual  way  of  proving  a  larceny,  to  call  the 
prosecutor  or  other  person,  in  whose  possession  the  goods  were 
at  the  time  they  were  stolen,  to  prove  when  he  last  saw  them 
in  hia  possession,  and  when  he  missed  them ;  then  to  call  some 
person  who  can  prove  that  they  were  in  the  possession  of  the 
prisoner  very  shortly  after  they  were  stolen;  and  lastly  to  call 
some  person  to  identify  and  prove  the  property  in  the  goods. 
HiIs  is  deemed  good  primd  facie  evidence  of  the  larceny,  and 
haa  the  e£^t  of  throwing  the  onus  upon  the  prisoner  of  prov- 
ing that  he  honestly  came  by  them.  The  presamption  also 
may  be  very  much  strengtheoed,  by  proof  of  any  circumstances 
of  suspicion  in  the  conduct  of  the  defendant,  with  relation  to 
the  goods  in  question  :  such  as  selling  them  at  an  undervalue; 
his  pawning  them  or  getting  some  other  person  to  pawn  them 
for  him  in  a  feigned  name;  his  concealing  or  disguising  them  ; 
his  denying  their  being  or  having  been  in  his  possession;  his 
giving  a  &lse  account  of  how  or  when  he  came  by  them ;  his 
being  near  the  place  where,  and  about  the  time  when,  they 
were  stolen ;  &r  the  like.  In  one  case,  R.  v.  Croiohuret, 
1  Car,  jr  -f  •  370,  which  was  an  indictment  for  stealing  a  piece 
of  wood,  it  appeared  that  when  it  was  found  in  the  prisoner's 
possession,  he  said  he  had  bought  it  of  one  Nash,  who  lived 
about  two  miles  off;  but  Nash  was  not  called  as  a  witness  for 
the  prosecution :  Alderaou,  B.,  laid  it  down  as  a  general  prin- 
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efple,  tlttl  wlMB  a  maa  in  wIiom  pomMkm  iloleii  |tfopegty  fi 
fotmdy  giTM  a  waionaMa  aeoooat  how  be  caoM  b j  it,  aa  by 
telling  the  name  of  the  parmm  from  whom  he  reoelTed  it,  and 
who  is  known  to  be  a  real  penon, — It  is  incombent  on  tlii 
proseeutor  to  show  that  sach  acooont  is  Iblia.  Sss  %  JBmti, 
P.  C.  666.  And  in  a  mora  recent  case,  Ld.  DsnsMn,  C.  J., 
said  that  he  agreed  with  Baroa  Aldenon  in  what  he  had  stated 
on  that  occasion,  and  that  the  case  was  conrectly  repotted. 
B.  T.  Smith,  it  Car,  j*  K.  908.  Befora  the  case  above  OMn- 
tiooed,  however,  it  was  the  generally  received  opinkm,  that  if 
a  peiaon  set  up  that  defence,  either  before  the  magistrate  or  at 
the  trial,  it  was  his  duty  to  produce  the  witness  to  prove  it,  or 
if  he  were  too  poor  to  do  so,  the  msgistrate  should  send  for 
the  perw>n  named,  and  examine  him  if  the  prisoner  wished  it. 
However  if  the  account  given  by  the  prisoner  be  not  a  reason- 
able one,— if  for  instance  he  say  on  one  occasion  heboagfat 
the  article,  and  on  another  that  he  and  two  others  found  it 
hid  in  a  hay-rick,  R.  v.  Dibby,  8  Car.  j*  K.  818,  or  the  like, 
— this  will  impose  no  such  burthen  on  the  prosecutor.  The 
possession  of  the  goods  by  the  prisoner,  however,  must  ba 
proved  to  be  very  reoeut  after  the  fblony  committed.  Whers 
the  goods  vrere  found  in  the  prisoner's  possession  sixteen 
months  after  they  were  stolen,  this  wss  holden  to  be  no  evl* 
dence  that  he  stole  them.  Anon.  S  Car.  ^  P.  469.  And  in 
another  case,  where  the  stolen  property  was  fbund  in  the  pri- 
soner's possession  three  months  afbar  it  was  stolen,  Parke,  J., 
ordered  the  prisoner  to  be  acquitted  without  putting  him  upon 
his  deface.  B.  v.  Adamt,  3  Car.  j*  P.  600.  But  vrtiere 
cloth  was  stolen  in  an  unfinished  state,  and  was  found  in  the 
possession  of  the  prisoner  three  months  afterwards  in  the  sama 
state,  Patteson,  J.,  held  that  under  the  drcumstances  the  pos- 
session was  sufficiently  recent  to  raise  the  presumption  of  the 
prisoner's  g^ilt.  B,  v.  Partridge^  7  Car.  ^  P.  661 .  However, 
in  order  to  raise  this  presumption  flrom  the  prisoner's  possession 
of  the  goods,  the  previous  possession  of  them  by  the  prosecutor 
or  his  bailee,  and  the  loss  of  them,  must  be  dearty  proved. 
Where  upon  an  indictment  for  horse  stealing,  the  prosecutor 
proved  that  he  put  the  horse  to  agist  with  a  ptoreon  at  a  distance  | 
that  having  heard  from  that  person  of  the  loss  of  the  hone,  he 
went  to  the  field  where  it  had  been  put  to  feed,  and  dis- 
covered it  was  gone ;  but  the  agister  or  his  servant  was  not 
called,  nor  was  any  other  evidence  given  of  the  loss  of  the  horie: 
Gnmey,  B.,  held  this  to  be  insufficient,  for  it  was  consistent 
with  all  this  that  the  prisoner  might  have  obtkined  the  horse 
honestly  from  the  agister,  and  not  by  fblony.  B.  v.  Vend 
and  HainetyQ  Car.  \  P.  176. 

There  may  be  cases  in  which,  from  circumstuices,  it  may 
appear  doubtful  whether  the  possession  of  the  goods  by  the 
prisoner  does  not  prove,  rather  that  he  reoeivcd  them  ftom. 
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aaoUMT  who  stole  tbem,  tbaa  that  he  stole  them  himself. 
Where  goods  stolen  were  shortly  afterwards  found  concealed 
la  an  old  eogine-bouse,  and  the  place  being  watched,  the 
prisenem  were  observed  to  go  there  and  take  them  away :  the 
prisoners  being  indicted  as  reoeiversy  there  being  no  evidence 
of  the  goods  having  been  stolen  by  any  of  them,  Patteson,  J., 
after  remarking  that  thia  seemed  to  be  evidence  more  of  steal- 
ing than  receiving,  told  the  Jury  that  if  they  were  of  opinion 
that  the  prisoners  stole  the  goods,  they  must  be  acquitted  on 
the  present  indictment;  and  the  jury  being  of  opinion  that 
the  prisoners  stole  ^em,  they  were  aecoxdingly  acquitted, 
B.  y.  XhtTsley  et  al.,  6  Car.  j*  P.  399.  In  all  such  cases, 
and  indeed  in  all  cases  where  there  is  only  presumptive  or 
cireomstantial  evidence  of  the  defendant's  guilt,  it  is  prudent 
to  add  to  the  count  for  larceny  a  count  for  receiving  the 
goods  knowing  then  to  have  bsen  stolen.     See  post,  tit. 


It  is  only  in  the  absence  of  direct  evidence  of  the  larceny,  or 
where  theure  is  such  evidence  but  it  cannot  prudently  be  de- 
pended upon,  that  the  above  mode  of  proving  it  by  circum- 
stantial evidence  is  resorted  to.  Where  tnere  is  direct  evidence, 
however,  the  larceny  of  course  is  proved  by  the  persons  who 
actually  saw  the  prisoner  commit  it;  and  if  there  be  at  all  a 
doobt  whether  their  testimony  will  be  believed  by  the  Jury, 
sooh  part  of  the  above  circumstantial  evidence  may  be  given, 
as  may  be  necessary  to  strengthen  and  confirm  it 

Although  there  be  but  one  count  for  larceny,  the  prosecutor 
may  give  in  evidence  three  distinct  larcenies  by  the  prisoner 
of  diflerent  portions  of  the  goods  mentioned  in  the  indictment, 
at  difl^irent  times  within  six  months  from  the  first  to  the  last 
of  them.    14  ^  15  Vict.  e.  100, «.  17. 


3.  Direct  Emdenee  qf  the  Larceny, 

The  direct  evidence  d  the  larceny,  consists  of  proof  of  the 
taking, — ^the  carrying  away, — and  the  felonious  intent : — 

!•  The  prosecutor  must  prove  the  taking : — and  the  taking 
in  larceny,  we  have  seen  {ante^  p.  362),  is  actual  or  con- 
structive. 

An  actual  taking  is,  where  the  party  actually  takes  the  goods 
oat  of  the  possession  of  the  owner  or  his  bailee,  invito  tUn 
mmo,  by  force  or  by  stealth,  or  the  like,  with  a  felonious  in- 
tent. Upon  this  it  is  not  necessary  to  make  any  further 
observation ;  but  in  what  I  am  about  to  state,  I  shall  confine 
myself  entirely  to  the  doctrine  of  constructive  takings  in 
Ivceny. 

A  constroctive  taking,  is,  where  a  man,  with  a  felonious 
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intent  to  oonvert  goods  to  his  own  use,  or  to  deprive  the  owner 
iHiolly  of  them,  ohfaini  poweMJon  of  them  by  some  trick  or  arti- 
floe  or  the  like— by  which  he  acquires  the  posoeesion  only,  but 
wliich  has  not  the  eflbct  of  transferring  any  right  of  property  in 
the  goods  from  the  owner  to  the  party  who  has  thus  obtained 
possession  of  them ;  if  a  right  of  property  pass,  the  oflhnoe  ia 
not  larceny,  bat  the  obtaiiSng  of  goods  under  ftlse  pretaDces. 
This  distinction  is  strongly  exemplifled   by  the  foUowinf^ 


Darenport  was  Indicted  for  larceny,  in  stealing  two  silvar 
cream  ewers  from  the  prosecutor,  a  silversmith;  he  waa 
formerly  servant  to  a  gentleman,  iHio  dealt  with  the  prose-^ 
cutor ;  sometime  after  he  left  this  gentleman's  service,  he 
called  at  the  prosecutor's  shop,  and  saying  tliat  his  master 
(meaning  the  gentleman  whose  service  he  bad  left)  wanted  a 
silver  cream  ewer,  desired  the  prosecutor  to  give  it  to  him,  and 
put  it  down  to  his  master's  account;  the  prosecutor  gave  him 
two  ewers,  in  order  that  his  master  might  select  that  which  he 
liked  best ;  the  prisoner  took  both,  sold  them,  and  absconded : 
the  prosecutor  at  the  trial  swore  that  he  did  not  charge  hie 
customer  with  these  cream  ewers,  nor  did  he  intend  to  charge 
him  with  either,  until  he  should  have  first  ascertained  which 
of  them  he  would  have  chosen ;  it  was  objected  for  the  de- 
fendant, that  this  amounted  merely  to  the  obtaining  of  goods 
by  false  pretences,  and  not  to  larceny ;  but  Bayley,  J.,  held, 
tliat  as  die  prosecutor  had  parted  with  the  possession  only, 
and  not  the  right  of  property,  the  ofibnce  was  larceny;  if 
indeed  he  had  Bent  but  one  cream  ewer,  in  the  execution  of 
the  pretended  order,  and  had  charged  the  customer  with  it,  it 
would  have  been  otherwise.  B,  v.  Davenport ,  cor,  Bayley ^  «r., 
Newcastle  Spring  Asnze$f  1&20.    In  a  case  similarly  eir-> 
cumstenoed,  but  where  the  person  in  whose  name  the  goods 
were  obtained  was  not  called  as  a  witness,  nor  was  there  any 
evidence  that  she  had  not  sent  the  prisoner  for  the  goods : 
l^tteson,  J.,  held  that  on  that  account  the  prisoner  should  be 
acquitted ;  for  non  constat  but  that  the  prisoner  had  been 
sent  for  the  goods,  as  she  bad  steted,  and  had  delivered  them 
to  the  person  who  sent  her.     B,  v.  Ann  Savage,  6  Car,  ^ 
P,  143.    The  substance  of  this  last  decision  is,  that  the  pre- 
tence by  which  goods  have  been  obtained,  must  be  proved  to 
be  false,  in  larceny,  in  the  same  manner  as  upon  an  indict- 
ment for  obtaining  them  by  false  pretences.    So,  where  it 
appeared  that  a  servant  of  the  prosecutor,  being  sent  to  a  fiidr 
with  some  oxen,  to  sell  them  for  ready  money,  the  prisoner 
bargained  with  him,  and  desired  him  to  go  to  the  inn,  and  he 
would  pay  him  for  them ;  he  went  accordingly  to  the  inn,  but 
the  prisoner  never  came;  and  upon  his  going  back  to  the 
fair,  he  found  that  the  oxen  were  gone;   the  prisoner  had 
teken  them,  and  sold  some  of  them:  upon  the  trial  of  the 
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prikmer,  as  Ibr  laxoenj,  these  ftets  were  proved,  and  the 
■errant  in  his  evidence  said  that  he  would  not  have  delivered 
the  oxen  ontil  he  was  paid  :  the  jary  being  of  opinion  that 
the  prisoner  never  meant  to  have  paid  for  the  oxen,  found  him 
goilty;  and  the  judges  afterwards  held  the  conviction  to  be 
light.  R.  V.  GiWertf  Ry,  ^  M.  186.  So,  where  the  prisoner, 
under  pretence  of  buying  four  casks  of  bristles,  obtained  a 
delivery  order  to  a  wharfinger  for  them,  undertaking  to  pay 
cash  for  them  before  they  should  be  taken  out  of  the  cart  at 
bis  door ;  but  instead  of  taking  them  to  his  house  or  shop,  he 
had  them  taken  to  a  warehouse  in  a  different  direction,  and 
•ndeavoured  to  sell  them :  the  jury  having  found  that  the 
prisoner  had  no  real  intention  of  buying  the  goods,  but  merely 
to  get  them  by  fraud  fi*om  the  owner,  the  judge  held  this  to  be 
kurceny.  B.  v.  Pratt,  Ry.  (f  M.  250.  So,  where  upon  an 
indictment  for  larceny,  it  appeared  that  the  prisoner  ordered 
the  articles,  mentioned  in  the  indictment,  of  a  tradesman, 
and  desired  them  to  be  sent  at  a  certain  hour  to  the  coach 
office,  and  he  should  pay  for  them ;  the  tradesman  took  the 
goods,  packed  in  a  case,  and  there  met  the  prisoner,  who 
pretended  that  a  friend  from  whom  he  was  to  receive  the 
money  had  not  come ;  he  said  he  was  to  receive  200^.  from  his 
friend  at  Tom's  coffee  house,  at  seven  o'clock  that  evening, 
and  appointed  with  the  tradesman  to  meet  him  there  at  that 
time ;  and  it  was  agreed  that  in  the  mean  time  the  goods 
should  be  left  with  the  book-keeper  at  the  coach  office,  the 
prisoner  saying  that  he  was  going  to  Manchester  the  next  day 
by  the  coach,  and  would  take  the  package  with  him ;  the 
prisoner  however  called  in  about  two  hours  afterwards,  told  the 
book-keeper  that  he  had  changed  his  mind,  and  took  away  the 
goods ;  the  tradesman  called  in  the  evening  at  the  cofiee  house, 
but  the  prisoner  was  not  there;  but  he  was  afterwards  found 
at  a  boose  on  the  other  side  of  the  river,  with  the  case  un- 
packed, and  the  g^ods  all  about  the  room;  the  prosecutor 
swore  that  he  never  intended  to  part  with  the  goods  until  the 
money  was  paid ;  and  the  jury  were  of  opinion  that  when  the 
prisoner  first  called  on  the  tradesman,  he  had  no  intention 
of  buying  and  paying  for  the  goods,  but  merely  gave  the  oitler 
for  the  purpose  of  getting  the  goods  out  of  the  possession  of 
the  tradesman,  and  converting  them  to  his  own  use :  the 
prisoner  being  convicted,  the  judges  held  the  offence  to  be 
larceny.  R,  v.  John  Campbell,  Ry.  if  M.  179.  Where  one 
Oreatrix,  in  the  character  of  servant  to  Sharpless,  left  a  note 
at  a  hosier's,  ordering  some  silk  stockings  to  be  sent  to  his 
master's  lodgings;  the  hosier  accordingly  took  six  pair  aa 
directed,  Oreatrix  opened  the  door  to  him,  and  introduced 
him  into  a  parlour  where  Sharpless  was  sitting  in  his  dressing 
gown,  his  hair  being  just  dressed,  and  an  unusual  quantity 
of  powder  over  his  fitce ;  Sharpl^  looked  at  the  stockings. 
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and  toqoired  tlia  priee,  nd  without  nuikiag  toy  mgstemmt^ 
MRt  the  faoflier  bade  for  some  pieces  of  iilk  for  bracbeB  md 
a  pair  of  black  silk  stocking!  with  itaich  clocks;  the  hosier 
hung  the  six  pair  of  stockings  on  the  backofa  diair,  and  went 
back  for  the  silk,  ftc,  and  daring  his  absence  Greatrix  and 
Sharpless  decampied  ^th  the  goods,  and  one  of  them  pawned 
them ;  being  indicted  for  larrany  Mid  conTicted,  the  jodges 
held  the  conviction  to  be  right,  for  there  was  not  a  sufficient 
deUirery  of  the  stockings  to  change  the  |»operty.    R.  t. 
SkarpUsi  and  GrmtrUy  8  JEoMt,  P.  C,  676, 1  Lmuk^  106^ 
So,  where  the  prisoner  met  a  tradesman's  apprentice  going 
ak>ng  Ladgate-hill  with  two  parceb  under  hlB  arm,  directed 
to  a  Mr.  Heath,  and  asked  him  if  he  were  going  to  Mr.  Heath, 
and  the  lad  answered  that  he  was ;  the  prisoner  then  gave  tha 
lad  a  parcel,  (which  was  afterwards  found  to  contain  two  dish* 
clouts  of  no  yalue,)  and  desired  him  to  take  it  to  his  master 
directly,  that  he  might  send  it  to  a  Mr.  Brown,  and  saying 
that  the  two  paiceb  the  lad  had  were  for  him,  he  took  ^m 
firom  hhn  with  the  lad's  consent;  after  parting  from  him  how^ 
ever,  the  lad  began  to  think  that  he  had  done  wrong,  and  he 
followed  him  ami  asked  him  if  he  were  Mr.  Heath,  and  he 
said  he  was,  upon  which  the  lad  wss  satisfied  and  m'ent  back  to 
his  master:  the  prisoner  being  convicted  of  larceny,  the 
jodges  held  the  conviction  to  be  right.     jR.  v.    WUkma^ 
S  Baat^  P.  C.  673.    So,  if  a  man  go  hito  a  shop,  under  pre- 
tence of  buying  goods,  and  upon  ti^lr  being  given  to  him  to 
look  at,  he  run  away  with  them, — or  if  a  man  go  to  a  market, 
and  obtain  a  horse  for  the  purpose  of  trying  its  paces,  and  ride 
away  with  it,-~thi8  is  larceny.    1  Hawk,  c.  83,  s.  15. 

But  where  the  prisoner  was  indicted  for  horse  stealing,  and 
it  appeared  that  tiie  prosecutor  being  at  a  fair  with  a  horse  for 
sale,  the  prisoner,  who  was  known  to  him,  met  him,  and  pro- 
posed to  purchase  it,  and  after  walking  together  in  the  fiiir, 
and  after  viewing  the  horse,  the  prosecutor  said  be  should 
have  it  for  8^,  and  ordered  his  servant  to  deliver  it  to  him  ; 
upon  which  the  prisoner  mounted  the  horse,  telling  the  pro* 
seen  tor  he  would  return  immediately  and  pay  him,  to  which 
the  prosecutor  replied  ''very  well,"  and  the  prisoner  then- 
rode  away  and  never  returned :  Gould,  J.,  orderad  an  acquit- 
tal, saying  that  there  was  a  complete  contract  of  sale  and 
delivery,  and  the  prosecutor  had  wholly  parted  with  the  pro- 
perty as  well  as  the  possession.  JR.  v.  Harveyy  2  East^ 
P,  C.  669.  2  Leach,  623.  8o,  where  the  prisoner  purchased 
a  piece  of  silk  of  the  prosecutor,  and  told  him  to  send  it  that 
evening,  to  No.  6,  Arabella-niw,  and  he  would  pay  him  for  it ; 
the  prosecutor  accordingly  sent  his  shopman  with  it,  who  re- 
ceived two  bills  of  exchuige  for  102.  each  (the  silk  amounting 
to  122.  10«.),  the  prisoner  saying  that  he  would  call  and  make 
Ihrther  purchases ;  the  transaction  was  regularly  entered  in 
the  prosecutor's  books,  and  the  prisoner  debited  with  tbe  silk: 
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Imft  tlie  bllb  were  Ibimd  to  be  worth  notUng,  do  sndi  person 
as  the  drawer  being  known  by  the  drawee,  and  the  prlaoner 
M">"«»i^  was  not  leen  afterwards  until  he  was  apprehen- 
ded :  being  indicted  for  laroeny^  the  judges  held  tfaiat  it  did 
not  amount  to  that  oflbnce,  as  the  property  in  the  sillc  as  well 
aathe  poesession  had  been  parted  with.  R.  t.  Parks,  S  Eatt, 
P.  C071.  2XaacA,  708.  So,where  the  prosecutor,  abetter, 
sold  a  hat  to  one  of  his  customers,  and  the  prisoner,  knowing 
the  circumstance,  sent  a  messenger  to  the  prosecutor  for  the 
hat  in  the  name  of  the  customer,  aud  obtained  it :  the  judges 
held  this  not  to  be  larceny,  but  an  obtaining  of  the  hat  by  a 
fidse  pretenee  merdy,  for  the  hatter  had  ported  with  the  pro* 
party  as  well  as  the  possession.  B,  ▼.  Phinsa$  Adam»,  R, 
jr  RP'  S85.  So,  where  the  prisoner  sent  a  note  to  one  Dunn, 
£i  the  name  of  Broad,  Dunn's  frieod,  asking  for  the  loan  of  3Z., 
and  obtained  it :  this  was  holdan  by  the  judges  not  to  be  lar- 
eeny,  because  the  property  as  well  as  the  possession  of  the 
money  was  intended  to  pass  from  the  lender.  R,  ▼.  AtHnwn, 
9JBiUt,.P.C.&JS. 

Where  the  prosecutor,  a  tallow  chandler,  was  in  the  habit  of 
purchasing  fiit  from  butchers,  which  was  weighed  in  scales 
which  were  in  a  room  upon  the  premiites ;  the  prisoner,  a  ser- 
nmt  in  his  employ,  intending  to  defraud  his  master,  took  a 
quantity  of  &t  out  of  his  master's  store,  put  it  into  the  scales, 
and  pretended  that  it  was  iat  sent  for  sale  by  one  Robinson  a 
botcher ;  the  fraud  however  being  detected,  the  prisoner  ran 
away :  being  indicted  for  larceny  and  convicted,  the  case  was 
reserved  for  the  opinion  of  the  criminal  appeal  court,  and  the 
judges  held  that  the  taking  and  asportation  clearly  amounted 
to  larceny ;  the  prisoner  intended  to  dispose  of  it  to  his  own 
use  by  selling  it,  and  it  was  no  matter  to  whom  it  was  sold. 
R,  V.  Hallf  2  Car,  ^  K,  947  And  where  a  workman  em* 
ployed  to  melt  pig  iron,  and  paid  according  to  the  weight  of 
the  metal  drawn  from  the  furnace  and  made  into  puddle  bars, 
was  detected  in  putting  an  old  axle  belonging  to  his  master  into 
the  furnace,  to  increase  the  weight  to  be  drawn  fix)m  it ;  the 
value  of  the  axle  was  about  7#.,  but  the  workman  would  gain 
little  more  than  a  penny  by  the  additional  weight :  being  in- 
dicted as  for  larceny, Tindal,  C.  J.,  doubted  whether  it  amounted 
to  that  ofibice,  as  the  workman  intended  to  render  back  the 
iron,  although  in  another  form,  to  his  master ;  but  be  left  it  to 
the  jury  to  say  whether  the  defendant  put  the  axle  into  the 
furnace,  with  a  felonious  intent  to  convert  it  to  a  purpose  for 
his  own  profit,  for  if  he  did,  it  was  larceny ;  and  the  jury 
found  the  prisoner  guilty.  R,  v.  RichardSf  1  Car.  Sr  K.  5S2. 
But  in  a  more  recent  case,  where  a  journeyman  tanner  was 
indicted  for  stealing  120  skins,  the  property  of  his  master,  it 
appeared  that  he  took  the  120  ^kins,  which  had  been  dressed 
t^  other  workmen,  frx>m  the  stock  of  his  master,  carried  them 
to  another  part  of   the  premises  where  he  worked,    and 
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put  tbem  among  the  sUni  he  was  dienlng;  and  the  jvjr 
Ibund  that  he  did  not  intend  to  remove  the  skins  from  the  tan* 
nery  y  and  dispoee  of  them  elsewhere,  bat  tiiat  he  intended  to  de* 
liyer  them  to  the  foreman,  and  get  paid  for  them  as  for  his  own 
work ;  they  found  him  guilty,  however,  under  the  direction  of 
the  court,  and  the  point  was  reserved  for  the  opinion  of  the 
criminal  appeal  court :  the  judges  held  that  it  was  not  larceny; 
it  was  but  an  attempt  to  obtain  money  by  a  fidse  pretence. 
B,  V.  Hollaieay,  2  Car.  ^  K.  MS. 

Where  the  prisoner  went  to  a  shop  and  asked  for  change  of 
lialf-a-crown,  and  the  person  attending  gave  him  two  shiUinga 
and  six  penny  pieces  ;  he  then  held  out  the  half  crown,  and 
the  other  just  took  hold  of  it  by  the  edge,  but  never  actually 
got  it  into  his  custody ;  the  prisoner  immediately  ran  away 
with  both  the  half  crown  and  the  change  :  being  indicted  for 
stealing  the  two  shillings  and  six  pennies,  Park,  J.,  held  that 
it  was  larceny,  but  he  said  that  if  he  had  been  indicted  for 
stealing  the  hall'  crown,  he  should  have  entertained  great  doubt 
whether  the  indictment  would  lie.  R,  v.  Williams,  6  Car<. 
^  P.  390.  So,  where  the  prisoner  was  displaying  a  quantity 
of  gold  coin  in  a  public  house,  the  prosecutor  a^ced  him  to 
ctiange  some  for  bank  notes,  which  he  did  to  a  small  amount; 
seeing  that  the  prosecutor  had  a  quantity  of  bank  notes,  he 
then  offered  the  prosecutor  to  get  him  gold  for  more  of  them, 
and  the  prosecutor  then  put  down  notes  to  the  amount  of  352., 
which  the  prisoner  took  up,  and  saying  that  he  would  be  back 
presently  with  the  gold,  left  the  place  and  never  returned : 
Wood,  B.,  held  this  to  be  larceny,  if  the  jury  believed  that  the 
prisoner,  at  the  time  he  took  up  the  notes,  had  the  felonious 
intention  of  applying  them  to  bis  own  use ;  the  property  in 
the  notes  never  pawned  from  the  prosecutor,  for  he  only  mesni 
to  part  with  bis  notes  on  the  faith  of  receiving  the  gold  in  return, 
and  the  priKoner  never  meant  to  barter,  but  to  steal.  B.  v. 
Oliver,  4  Taunt,  474,  cit.  2  Leach,  1072.  In  a  more 
recent  case,  upon  an  indictment  for  stealing  a  sovereign,  it 
appeared  that  the  prosecutor  was  treating  the  prisoner  to  some 
beer  in  a  beer  shop,  and  handed  a  sovereign  to  the  landlady  to 
pay  for  it,  but  as  she  had  not  change  she  put  it  down  on  the 
table  at  which  he  and  the  prisoner  were  sitting ;  the  prisoner 
then  said  that  he  would  go  and  get  change  lor  it,  and  took  it 
up  for  the  purpose,  the  prosecutor  said,  "  you  will  not  come 
back  with  the  change,"  to  which  the  prisoner  answered,  ^' never 
fear,"  and  went  out,  but  never  returned ;  the  prosecutor  in  his 
evidence  said  that  he  offered  no  opposition  to  the  prisoner's 
taking  the  sovereign  to  get  it  changed,  but  allowed  it  to  lie  on 
the  table  after  the  prisoner  made  the  oflfer :  Coleridge,  J., 
after  couferring  with  Gumey,  B.,  held  that  this  was  not  lar- 
ceny of  the  sovereign,  for  the  prosecutor,  when  he  permitted 
it  to  be  taken  away,  could  nevei*  have  expected  to  receive  the 
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wme  identical  coin  back  again.  B.  ▼.  Thcnuti,  9  Car.  ffP,  741 .' 
It  is  to  bo  remarked  that  in  the  last  case,  there  was  nothing 
from  which  the  jury  eoold  infer  that  the  prisoner  at  the  time 
he  took  the  sovereign  had  the  felonious  intent  to  appropriate 
it  to  his  own  use.  Also,  where  the  prisoner  went  to  a  trades*- 
man's  shop,  and  said  her  mistreds,  Mrs.  Cook,  a  neighbour, 
wonid  be  obliged  to  him  to  let  her  have  half  a  guinea's  worth 
of  sUver,  and  that  she  would  send  the  half  guinea  presently : 
the  tradesman  let  her  have  the  sUver,  bat  she  never  returned: 
this  was  holden  to  be  no  laroeny,  but  a  fidse  pretence  merely. 
CoUman*8  «aje,  2  EoMt^  P.  C.  678.  1  Leach,  339.  So,  where 
upon  an  indictment  for  stealing  in  the  bouse  of  a  pawn* 
broker  a  diamond  broach  and  other  articles,  it  appeared  that 
the  prisoner  called  at  the  shop  of  the  pawnbroker  with  du- 
plicates of  the  broach,  tec,  mentioned  in  the  indictment, 
which  he  had  before  then  pawned  there  for  941,,  and  desired 
to  redeem  them ;  he  at  the  same  time  showed  the  pawnbroker's 
shopman  a  parcel  of  loose  diamonds  which  he  wiriied  to  pawn,' 
and  the  shopman  agreed  to  lend  160/.  upon  them ;  be  sealed 
the  parcel  of  diamonds  in  the  shopman's  presence,  and  gave 
him  what  be  believed,  at  the  time,  to  be  the  same  pai'cel :  the 
shopman  then  gave  him  the  broach,  ke.,  mentioned  in  the 
indictment,  and  the  balance  of  the  1602.,  after  deducting  the 
941.  lor  which  the  broach,  &c.,  were  pledged,  and  interest ; 
but  the  parcel,  upon  being  afterwards  opened,  was  found  to 
contain  merely  some  coloured  stones  of  little  value :  the  shop- 
man swore  that  he  was  authorized  by  his  master  to  receive 
money  for  pledgee,  and  to  lend  money  on  them ;  and  that 
when  he  delivered  the  articles  in  question,  he  parted  with  them 
entirely,  believing  he  had  received  a  full  equivalept :  this  case 
being  r^erred  to  the  judges,  they  held  that  it  was  not  larceny^ 
because  the  shopman  parted  with  the  property  and  ownership, 
and  not  merely  with  the  possession.  B.  v.  Jackson,  By.  ^ 
M.  110. 

In  the  practice  of  ring-dropping  (which  was  formerly  so 
prevalent),  if  the  prosecutor  merely  deposit  his  money,  &c., 
with  the  pretended  ftnder,  as  a  security  that  he  will  account 
with  bim  for  his  share  of  the  produce  of  the  property  foundy 
the  o^nce  will  be  larceny.  B.  v.  Patch,  2  East,  P.  C.  678, 
1  Leach, 238.  B.  v.  Watson,2  East,  P.  C.680.  B.  v.  Moore, 
Id.  679.  But  if  the  prosecutor  give  him  a  suni  of  money,  &c., 
for  his  share  of  the  property  found,  it  will  not.  B.  v.  Wilson, 
8  Car.  ^  P.  111.  So,  where  money  is  obtained  from  a  man 
by  means  of  a  pretended  bet, — if  he  merely  deposit  the  money 
with  the  party  as  a  stakeholder,  who  hands  it  to  his  confederate 
under  pretence  that  he  has  won  it,  the  offence  is  larceny. 
B,  V.  Foster,  OiU,  Fewster,  and  Niehohon,  B.  Sf  By.  413. 
So,  where  three  persons  in  a  public  house  acting  in  concert, 
induced  the  proeecntor  to  lodge  100/.  in  the  hands  of  one 


«f  dMBiy  upon  a  pteieodad  bet  that  Im  ooold  net  produoe  ■»* 
mBch  mauey  ;  the  perwm  with  whom  it  was  lodfedy  counted 
ttyWid  vfMm  hie  Kpoiting  tfaet  there  wee  lOCM.  in  it,  it  ww 
edmitted  that  the  bet  wee  loet ;  he  then  handed  the  lOOL  oyer 
to  one  of  the  othera,  and  npon  some  pretence  indneed  the  pro* 
aecutor  to  go  ontMe  the  public  bouae  with  him,  and  whilift 
they  were  abeent  the  other  two  ebaconded  with  Uie  monej : 
Ihe  judges  held  this  to  be  larceny,  and  that  all  were  equally 
guUty.  It,v.Stafuii£p^Jone$^andWe^9tBr,B,^By.90&.  On 
the  other  hand,  whereupon  a  preteodedwagerof  this  kind,  the 
prosecutor  paid  his  money,  on  the  wager  being  determined 
against  him,  Imagining  it  to  be  fiiirly  won :  the  judges  held  it. 
not  to  be  larceny,  because  the  prosecutor  had  parted  not  oifly 
with  the  possession  of  his  money,  but  with  the  proper^  in  it 
also.  R.  T.  NiekoUonfJoneB^and  Ckappely  S  Sattf  P.  C.  669, 
SX«acA,60e. 

Upon  the  trial  of  an  indictment  for  stealing  a  bill  of  ex- 
change, it  appeared  that  the  prisoner  obtained  the  bill  from 
tiie  prosecutor  under  pretence  of  discounting  it,  and  desired  the 
prosecutor  to  come  ndth  him  to  Pulteney-street,  and  he  would 
give  him  the  moni^;  the  pfoeeeutor  sent  his  clerk  with  him, 
desiring  the  clerk  privately  not  to  leave  the  prisoner  without 
raceiving  the  money,  nor  to  lose  sight  of  him ;  they  went 
accordingly  to  Pulteney-street,  and  the  prisoner  showed  the 
clerk  into  a  room,  and  bid  him  wait  there  for  a  quarter  of  aa 
hour  and  he  would  bring  the  money;  the  clerk  however 
followed  him  down  Pulteney-street,  and  in  turning  the  oomsr 
of  an  aiQoining  street  he  missed  him ;  the  prosecutor  and  hia 
derk  remained  for  three  days  and  nights  at  the  room  in. 
Pulteney-str|Bt,  but  without  seeing  the  prisoner,  and  it  was 
not  until  some  time  afterwards  that  he  was  apprehended  else^ 
where,  when  he  expressed  his  sorrow  for  what  he  had  done, 
and  promised  to  return  the  bill :  at  the  trial,  the  Judge  left  it 
to  the  jury  to  say,  first,  whether  they  thought  the  prisoner  had 
a  concerted  design  to  get  the  bill  into  his  possession  with  in- 
tent to  steal  it,  and  the  Jury  said  he  had ;  and  secondly, 
whether  the  prosecutor  intended  to  part  with  the  bill  to  the 
prisoner,  without  having  the  money  paid  flrrt,  and  the  jury 
answered  in  the  negative  ;  and  they  were  directed  then  to  find 
him  guilty :  the  case  being  afterwards  referred  to  the  judges, 
they  held  the  conviction  to  be  right.  JR.  v.  Aieklm,  S  JBattf 
P,  676 ;  1  Leach,  380. 

Upon  an  indictment  for  stealing  three  chests  of  tea,  the 
property  of  S.  Tanner  and  others,  it  appeared  that  Tanner 
Sl  Co.  were  carriers  between  London  and  Tewkesbury ;  the 
prisoner,  Longstreeth,  calling  himself  Langstan,  came  to 
Tanner's  office  at  Tewkesbury,  and  inquired  if  there  were  any 
teas  for  him  ;  the  porter  informed  him  that  there  were  three 
chests  directed  to  J.  Creighton,  whom  he  did  not  know ;  the 
prisoner  said  they  were  for  him,  and  that  the  party  who  had 


■Alt  thflDiy  had  ip^  Ilia  name  mrong  by  miaiaka;  ha  paid  fiia» 
eaniage  and  porterage,  the  three  chaataweie  daliverod  to  him, 
and  he  afterwards  vemoved  and  oonoealed  them ;  the  teas  in 
iaet  were  not  hia,  but  belonged  to  a  person  named  Creigfaton  kt 
whom  theywere  directed ;  the  prisoner  being couTicted,  itwaa- 
wftried  to  the  Judgea  to  say  whether  this  waa  a  larceny ;  and 
they  held  that  it  was ;  for  as  the  carrier's  servant  had  n» 
antherity  to  deliver  the  teaa  to  the  pris<uier,  the  property  waa 
not  parted  with  by  such  delivery.    R,  ▼.  JLongMtretth,  J2.  f^ 
M.  197.    So,  where  the  prisoner  went  to  an  inn  at  Sodbory 
OB  the  fiiir  day,  and  desired  the  ostler  to  bring  oat  his  hone, 
and  npon  the  ostler  saying  he  did  not  know  which  was  his,  ha 
want  into  the  stable  with  him,  and  pointing  to  a  mare  said  it 
was  his,  and  the  ostler  brought  it  out;  he  then  attempted  tcr 
mout  her,  but  the  mare  being  frightened  be  could  not  eflbct 
it ;  ha  then  deriied  the  ostler  to  lead  the  mare  outof  the  yard, 
which  was  accordingly  done,  but  before  he  could  mount  bar 
some  person  who  knew  the  mare  came  np,  and  he  was  detected 
aad  seeured:  Garrow,  B.,  held  this  to  be  larceny.    K,  v. 
Biiman,  3  Cor.  4r  P.  498. 

The  eases  I  have  hsre  given,  under  the  head  of  a  eonstnictiv)a 
taking  in  laresny,show  clearly  the  distinotion  between  parting 
mere^  with  the  possession,  and  parting  with  both  possession 
and  ppoperty  in  the  goods;  in  the  former  case  it  is  larceny,  iA 
the  latter  the  offmee  is  not  larceny,  but  an  obtaining  of  the 
9M)da  hy  false  pretences.  But  however  well  established  thia 
gsneral  rule  may  be,  there  may  be  cases  coming  so  exactly 
upon,  or  so  near  to,  the  line  of  distinction  between  the  one 
oftnce  and  the  other,  that  there  may  be  some  difficulty  in 
deciding  whether  they  amount  to  larceny,  or  to  the  obtaining 
of  money,  *c.,  by  fiilse  pretences.  In  such  eases,  it  is  alwaya 
advisable  to  indict  the  offender  for  the  latter  offence ;  for  by 
alat.  7  ft  8  O.  4,  c.  39,  s.  63,  if  npon  such  indictment^  '<  it 
shall  be  proved  that  he  obtained  the  property  in  question  in 
any  such  manner  as  to  amount  in  law  to  larceny,  he  shall  not, 
by  reason  thereof,  be  entitled  to  be  acquitted  of  snch  mis*- 
demeanor." 

As  to  cases  where  the  possession  of  goods,  ftc.,  has  been 
obtained  by  means  of  folae  or  fraudulent  proceedings  in  courts 
of  justice,  H9  OMie,  p.  d66. 

Although  in  these  cases  of  constructive  taking,  the  possession 
of  the  goods  is  mostly  obtained  with  the  consent  of  the  owner 
or  bailee,  yet  the  taking  of  them  for  the  purpose  of  applying 
them  to  the  taker's  own  use,  or  of  otherwise  permanently  dis- 
posing of  them,  must  be  against  the  will,  or  without  the  con- 
sent, of  the  owner.    See  ante,  p.  864. 

8.  The  prosecutor  must  prove  thecarrying  away  or  asportation. 
This  is  an  oasential  part  of  the  offence  of  larceny.  But  any 
the  slightest  removal  of  the  thing  taken,  will  be  sufficient, 


980  lareeny. 


iltbongh  it  be  not  quite  eenied  off.  1  Bowk,  e,  33, «.  S5. 
Where  a  gaest,  beving  taken  ttie  sheets  frtim  his  bed  with  in* 
tent  to  steal  them,  carried  them  into  the  hall,  but  iras  appre- 
hended before  he  could  get  them  out  of  the  house,  JcL, — where 
a  man  took  a  horse  in  a  close,  but  was  apprehended  before  ha 
could  get  him  out  of  it.  Id.  «.  96, — ^where  a  man  pulls  the 
wool  off  a  sheep,  or  takes  the  skin  off,  Id. «.  27, — ^where  a  man, 
intending  to  steal  plate,  takes  it  out  of  the  trunk  which  con- 
tained it  and  places  it  on  the  floor,  but  is  detected  before  he 
can  cany  it  off.  Id.  ».  88  -.—all  these  have  been  holden  suffi- 
cient asportations  to  constitnte  larcenj.  Where  it  appeared 
that  the  prisoner,  who  was  sitting  on  the  driving  box  of  the 
Bxeter  mail  coach,  took  hold  of  the  upper  end  of  a  bag  that 
was  in  the  front  boot,  and  lifted  it  from  the  bottom  of  the 
boot  on  which  it  rested  ;  he  handed  the  upper  end  of  it  to  a 
person  near  him,  and  they  were  both  endeavouring  to  pull  it 
out  of  the  boot,  with  a  common  intent  to  steal  it,  when  the 
guard  of  the  coach  coming  up,  they  dropt  the  bag  again  into 
the  boot:  the  judges  held  thU  to  be  a  complete  asportation  of 
the  bag,  sufficient  to  coohtitute  larceny.  R.  v.  WaUh,  jRy.  jr 
M.  14.  Where  a  man  caused  a  mare  to  be  brouf^t  ieoim  the 
stable  into  the  yard,  with  intent  to  steal  it,  but  bdfore  he  could 
mount  and  ride  away,  he  was  detected, — this  was  holden  a 
sufficient  asportation,  Pitman'a  com,  ante,  p.  379.  Where 
the  prisoner  snatched  at  an  ear-ring,  in  a  lady's  ear,  tore  it 
from  the  ear,  but  it  fell  amongst  her  hair,  where  she  found  it 
on  her  return  home, — this  was  holden  a  sufficient  asportation, 
and  (from  the  force  and  violence  with  which  it  was  eflbcted) 
robbery.  B.  v.  Lapier,  2  East,  P.  C.  657.  1  Leaeh,  360. 
So,  where  a  man  removed  goods  from  the  head  to  the  tidl  of  a 
waggon,  with  a  felonious  intent,  it  was  holden  a  sufficient  as- 
portation. 1  Hawk.  e.  33.  s.  29.  B.  v.  CoiUt,  1  Leaeh,  836. 
So,  where  the  prisoner  topped  a  barrel  of  beer,  with  intent  to 
steal  the  beer,  and  as  beer  was  running  from  the  barrel  into  a 
can,  he  was  detected ;  this  was  holden  to  be  a  sufficient  aspor-> 
tation.  B.  V.  WaUis,  12  Shaufa  J.  P.  836.  So,  where  U 
appeared  that  the  prisoner  drew  a  pocket  book  out  of  the 
Inside  breast  pocket  of  the  prosecutor's  coat,  about  an  inch 
above  the  top  of  the  pocket ;  but  the  prosecutor  suddenly  put- 
ting hitf  hand  up,  the  prisoner  let  go  the  book,  whilst  it  was 
still  about  the  person  of  the  prosecutor,  and  the  book  fell 
back  again  into  the  pocket :  the  judges  held  this  to  be  a  suf- 
ficient asportation  to  constitute  simple  larceny,  although  the 
IsAxie'iy  from  the  person  was  incomplete.  B.  v.  Wm.  Thamp* 
son,  By.  jr  M,  78. 

But  where  a  thief  was  not  able  to  carry  off  goods  he  in- 
tended to  steal  from  a  shop,  on  account  of  their  b^ng  attached 
by  a  string  to  the  counter,  this  was  holden  not  to  be  a  sufficient 
aspoitetion  to  constitute  larceny,  because  there  was  no  sever- 
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aace,  the  goods  an  the  tfane  being  attached  to  the  eoanter. 
Anon,  3  East,  P.  C  556.  So,  where  a  thief  was  prevented 
eairrjrlng  off  a  purse,  on  account  of  some  Iceys  attncbed  to  the 
strings  of  it  getting  entangled  in  the  ownw's  pocket,  it  was 
holden  not  sidBcient,  for  the  same  reason.  R.  y.  Wilkinsany 
1  Hal€j  508.  9  East,  P,  C.  556.  So,  where  the  prisoner 
merely  turned  a  bale  on  end  where  it  lay,  for  the  purpose  of 
cutting  it  open  and  taking  the  goods  out,  and  he  was  detected 
before  he  effected  his  purpose :  this  was  holden  not  to  be  a  suffi- 
cient asportation.  B,  v.  Cherry  y  2  East,  P.  C.  556.  So, 
where  the  prisoner,  with  a  felonious  intent,  stopped  a  man 
carrying  a  feather  bed,  and  told  him  to  lay  it  down  or  he 
would  shoot  him  ;  the  man  laid  the  bed  upon  the  g^tmd,  but 
before  the  prisoner  could  take  it  up,  so  as  to  remove  it  fi*om  the 
spot  where  it  lay,  he  was  apprehended :  the  Judges  held  the 
offhnoe  to  be  incomplete.  R.  v.  Farrel,  1  LmcH,  266  r. 
But  now,  in  these  cases,  where  the  asportation  is  holden  to  be 
insufficient,  the  Jury  may  find  the  deifendant  not  guilty  of  the 
larceny,  but  guilty  of  an  attempt  to  commit  it,  by  stat  14&16 
Viet.  c.  100,  s.  0.    Ante,  p.  174. 

9.  The  felonious  intent.  The  intent  to  steal,  or  animus  fis" 
randiy  has  been  sufficiently  defined,  and  exemplified  by  autho- 
rities, antSf  p.  366.  We  have  there  seen  that  the  taking  and 
carrying  away,  must  be  either  lueri  causd^  for  the  purpose  of 
appropriating  the  property  to  the  taker's  own  use, — or  for  the 
purpose  of  depriving  the  owner  permanently  of  it.  It  is  a 
question  entirely  for  the  Jury ;  and,  as  in  all  other  cases  of 
intent,  they  must  Judge  of  it  from  the  words  or  acts  of  the 
deibndant.  If,  without  any  bond  fide  claim  of  right  (see  ante^ 
p.  965)  he  have  appropriated  the  property  taken  to  his  own  use, 
or  have  permanently  deprived  the  owner  of  it,  they  may  fiurly 
inftr  that  the  taking  was  with  that  intent ;  but  if  be  were  de- 
tected before  he  succeeded  in  doing  so,  the  Jury  have  then  to 
judge  of  the  intent  from  the  words  or  acts  of  the  defendant, 
the  mode  of  taking  the  property,  the  circumstances  attending 
it,  or  any  other  ftcts  from  which  they  may  fairly  infer  the  de- 
Ibndant's  intention,  see  ante,  p.  119,  120,  and  the  prosecutor 
must  provide  himself  with  proofii  accordingly.  And  in  all  cases 
of  larceny,  it  must  appear  that  the  intention  to  steal  existed 
at  the  time  of  the  taking,  or  &ctB  must  be  proved  from  which 
that  may  fiiirly  he  inferred.  Where  a  letter  containing  a  bill 
of  exchuige,  directed  to  J.  M.,  St.  Martin's-lane,  Birmingham, 
was  dellTered  to  another  person  of  that  name  living  near  St. 
Martin's-lane,  there  being  in  feet  no  person  of  that  name  re- 
siding in  the  lane ;  the  party,  upon  opening  the  letter,  must 
have  peroeiyed  that  it  was  not  lor  him,  but  he  nevertheless 
applied  the  bill  to  his  own  use :  the  Judges  held  this  not  to  be 
larceny,  as  it  did  not  appear  that  the  party  had  any  animus 


.^WnnuK,  it  tke  time  he  reooivedtibe  latter.  £.t.  JlkdbiMa, 
Rp,  ^  M,  100.  So,  when  a  woman  aaved  aome  goods  of  Che 
proiecotor,  at  a  fire  wMeh  waa  at  his  bovae,  and  took  them  home 
te  her  lodgings,  and  the  next  morning  denied  that  they  wem 
Jn  her  possession:  being  tried  ibr  stealing  them,  the  jwy 
being  of  opinion  that  at  the  time  the  woman  to<ik  them,  her 
intention  waa  to  save  them  from  the  fire  and  restore  them  to 
the  owner,  and  that  die  had  no  intention  to  appropriate  theoi 
-to  her  own  nee  until  afterwards,  the  jndges  held  it  not  to  be 
larceny.  R.  .▼.  Leigh,  2  Etuty  P.  C  094.  So,  where  a  mm. 
hired  a  horse  for  a  particular  pvrpose,  but  the  day  following^ 
«fter  the  porpoae  for  which  he  borrowed  the  horse  was  over,  bs 
Tode  the  horse  in  a  diflbrent  direction  and  sold  it ;  it  appeaiied 
howerer  that  he  did  not  ofibr  the  hone  for  sale,  but  an  appli- 
•cation  being  made  to  him  to  sell  it,  he  sold  it ;  and  upon  hla 
trial  as  for  a  larceny,  the  jury  fouiul  that  at  the  time  he  bor^ 
lowed  the  horse  he  had  no  felonious  intention :  the  judgea 
held  that  this  was  not  larceny ;  that  if  the  prisoner  had  not  a 
fohmious  intention  at  the  time  he  took  the  horse,  his  sobae* 
qnently  withholding  and  disposing  of  it  did  not  coostitato  a  nesr 
felonious  taking ;  and  that  the  doctrine  laid  down  in  2  East^ 
9.  C.  690. 694,  and  2  Russell,  1080, 1090,  to  the  contrary, 
•was  not  correct.  R,  ▼.  B<mk»y  R.  ^  Ry.  441. 

If  goods  be  bailed  by  the  owner  to  anotiier,  the  bailee, 
whilst  the  bailment  subsists,  cannot  in  general  be  said  to  com- 
mit larceny  of  them,  by  converting  them  to  his  own  use ;  be»> 
cause  in  such  a  case  there  is  no  felonious  taking,  the  bailee 
being  already  in  possession  of  the  goods.  1  Hawk,  e.  38, «.  2. 
R.  T.  Smithy  Ry,  ^  M.  478.  But  even  in  that  case,  if  it  ap» 
pear  that  the  party  procured  the  goods  to  be  bailed  to  hia 
with  a  felonious  intent  of  appropriating  them  to  his  own  use, 
or  if  he  entertained  such  intention  at  the  time  the  owner 
voluntarily  bailed  the  ffoods  to  him,  his  afterwards  so  appro-> 
priating  them,  would  be  larceny.  Where  a  man  hired  a  mare 
to  go  to  Sutton,  in  Surrey,  and  back  the  same  evening,  giving 
a  folse  address,  and  it  appeared  that  in  the  afternoon  he  took 
'tike  mare  to  Smithfleld  and  sold  her :  being  indicted  for  lar^ 
eeny  and  convicted,  the  Jury  finding  that  his  hiring  the 
mare  was  a  mere  pretence  to  get  her  into  his  possession,  and 
steal  her :  a  migority  of  the  judges  held  it  to  be  larceny* 
Paar'f  COM,  2  JB(i««,  P.  C.  686,  IXeoeA,  268.  S.P.CharU' 
wood's  COM,  2  Eatty  P.  C.  080,  1  Loathy  456.  So,  where 
the  pcisoner  hired  a  carriage  for  tiui»  weeks  or  a  month  fioma 
ooachmaker,  took  it  away  and  never  returned  it ;  he  abeconded 
and  was  not  heard  of  for  a  year,  when  he  ^ras  apprehended  on 
another  chaige;  what  became  of  the  carriage  did  net  appear; 
being  indicted  for  larceny,  it  waa  left  to  the  jury  to  aay 
whetiier  he  obtained  the  carriage  with  an  honest  intent  te 
letam  it,  or  with  a  folanions  intent  to  apply  it  to  his  own 


;  and  tiie  jury  foniid  him  guilty,  and  be  was  tnowporfeed* 
Mt^or  SempU^B  eoiCy  2  Bait,  P.  C.  691,  2  Leaehy  470,  But 
in  Baoka'  ease,  already  mentioned,  {ante,  p«  382),  where  the 
|«i8oner  hired  a  horse  for  a  particiyar  occasion,  and  alter  that 
'Was  answered,  he  rode  the  horse  in  a  diflferent  direction,  and  sold 
.It :  the  jury  having  fonnd,  that  at  the  time  he  hired  the  horse 
he  bad  no  felonioas  intention,  the  judges  held  that  it  was  not 
larceny.    jR.  ▼.  Banks,  R,  ^  Ry,  441.  Where  the  prosecutor 
gave  his  watch  to  the  prisoner,  a  watchmaker,  to  repair,  and 
the  prisoner  sold  it,  Vaughan,  B.,  held  that  it  was  not  larceny  j 
tf  indeed  he  had  obtain«i  it  by  trick  or  fraud,  it  would  lisve 
been  difihront,  but  here  it  had  been  yoluntarily  delivered  to 
liim.     R.  ▼.  Levy,  4  Car.  8f  P.  241.     And  the  same  point 
was  so  decided  by  the  criminal  appeal  court,  in  a  recent  case. 
M.  ▼.  ThrUile,  19  Lavf  J.  66  m.  2  Car,  ^  K.  842,  843.    Btft 
-where  the  prosecutor  hired  the  prisoner  to  drive  fifty  sheep  to 
a  certain  fair,  and  the  prisoner,  instead  of  driving  them  towards 
the  fair,  drove  them  in  a  contrary  direction,  and  sold  ten  of 
^em  on  the  very  morning  he  received  them ;   and  the  jury 
were  of  opinion  that  the  prisoner,  at  the  time  he  received 
the  stieep,  intended  to  convert  them  to  his  own  use:  tlie 
judges  held  this  to  be  larceny.     R.  v.  Stock,  Ry,  §r  M.  87. 
And  where  a  farmer  hired  a  person,  who  sometimes  acted  as 
drover  to  him,  but  was  not  regularly  in  his  service,  to  drive 
some  sheep  for  him  to  (Grantham  fair,  at  the  wages  of  Se.  a  day; 
the  master  sold  some  of  them  there,  and  then  sent  the  remain-*  • 
der  by  the  prisoner  to  Bmithfleld  mari^et ;  but  the  prisoner, 
instead  of  taking  them  there,  sold  them  and  absconded  with 
the  money  :  although  the  jury  ibund  that  the  prisoner,  at  the 
time  he  took  the  sheep  under  his  care,  had  no  intention  to 
.afeeal  them,  yet  the  judges  held  him  to  be  guilty  of  larceny;  for 
being  the  owner's  servant,  his  possession  was  the  possession  of 
the  owner,  WBb  therefore  had  not  parted  with  either  the  pos- 
session or  the  right  of  property.     R.  v.  ATNamee,  R,  jp  M-  - 
368.    The  judges  here  seem  to  have  assumed  that  the  prisoner 
was  a  servant  to  the  proeecutor  \  and  no  doubt  if  he  were  so, 
theoffonee  was  larceny.    But  it  is  very  questionable  whether 
he  was  a  servant,  or  was  not  rather  a  bailee ;  the  authority  of 
the  case  is  doubted,  and  the  court  in  R.  o.  Hey,  which  I  shall 
mention  presentiy,  doubted  whether  it  would  now  be  decided  in 
the  same  way.    In  R.  o.  Hey  (2  Car,  §r  K.  983),  which  was 
an  indictment  against  the  defendant,  as  servant  to  the  prose- 
eators,  for  stealing  ten  pigs  their  property,  it  appeared  that 
the  proaecutors,  who  were  pig-Jobbers  at  Newcastie,  having 
purchased  some  pigs,  and  thinking  they  -would  suit  one  0., 
at  Leeds,  employed  tiie  prisoner,  who  was  a  butcher  and  dro- 
v«r,  to  take  them  to  O.,  at  Leeds,  by  the  railway,  and  gave 
him  money  to  pay  the  expenses;  there  was  no  agreement  as 
to  what  was  to  be  paid  to  him  ibr  his  trouble,  but  tliere  was  a 
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custom  in  Uie  trade  to  allow  drorera  a  certaitt  mm  per  -day, 
and  they  might  drive  cattle  for  an j  other  person  at  the  same 
.time ;  the  prisoner  accordingly  took  the  pigs  to  G/s  house  at 
Leeds,  very  early  in  the  morning,  before  the  inmates  were  up, 
and  G.  being  from  home,  his  wife  called  to  a  man,  to  whom  she 
xefeired  the  prisoner,  and  the  man  opened  a  window,  looked  out, 
and  said,  "is  that  you  V*  and  then  shut  down  the  window  and 
disappeared,  without  listening  to  the  prisoner  or  giving  him 
any  directions;  the  prisoner  then  drove  the  pigs  to  Leeds 
market,  sold  them  for  352.  and  absconded  with  the  money  < 
being  found  guilty,  and  the  case  being  reserved  for  the  opinion 
of  the  criminal  appeal  court,  the  Jtt<^^  held  that  he  was  not 
a  servant  but  a  bailee,  and  as  it  was  clear  that  he  entertained 
no  felonious  intent  at  the  time  the  pigs  were  given  to  him, 
the  conviction  was  wrong.  Where,  in  a  similar  case,  there 
was  no  evidence  of  the  defendant  being  the  prosecutor's  ser» 
▼ant,  it  was  holden  that  he  could  not  be  convicted.  R.  v. 
Goodbody,  8  Car.  ^  P.  665. 

But  if  a  carrier  or  other  bailee  open  a  bale  or  package  of 
goods  entrusted  to  him,  take  out  a  part,  and  dispose  of  that 
part  to  his  own  use,  this  is  considered  such  proof  of  an  original 
felonious  intention,  that  it  has  always  been  holden  to  be 
larceny ;  3  Iruft.  107.  1  Hale,  505.  1  HawJL  c.  33,  s.  4  ; 
although  if  he  dispose  of  the  whole  bale  or  package,  without 
breaking  it,  it  will  be  deemed  a  breach  of  trust  only,  and  not 
a  felony,  unless  it  appear  that  he  had  a  felonious  intent  at  the 
time  he  received  It,  as  above  mentioned.  Where  the  prisoner 
was  employed  to  land  a  boat  load  of  staves  from  a  ship,  and 
he  landed  them  all  but  two,  and  those  he  secreted  in  the  bot- 
tom of  the  boat,  it  was  holden  that  the  separating  the  two 
from  the  rest,  and  secreting  them,  was  equivalent  to  breaking 
bulk,  and  that  the  prisoner  was  guilty  of  larceny.  R,  v. 
Howell,  7  Car,  ^  P.  325.  Where  the  prosecutor  had  sent 
forty  sacks  of  wheat  to  the  prisoner,  a  warehouseman  and 
wharfinger,  for  safe  custody ;  and  the  prisoner  emptied  several 
of  the  sacliB  of  the  wheat  contained  in  them,  which  he  sold, 
and  then  substituted  for  it  other  wheat  of  an  inferior  quality : 
it  was  doubted  at  first  whether,  as  the  prisoner  had  appro- 
priated to  his  own  use  the  whole  of  the  wheat  in  each  ii  the 
sacks  which  he  had  emptied,  he  could  be  deemed  guilty  of 
larceny ;  but  upon  the  question  being  referred  to  the  judges, 
they  wero  unanimously  of  opinion  that  the  taking  of  the  whole 
of  die  wheat  out  of  the  sack,  was  as  much  larceny  as  the  taking 
of  a  part  merely;  and  the  prisoner  had  judgment  aooordingly. 
R,  V.  Brazier,  R.  ^  Ry,  337.  In  another  case,  upon  an 
indictment  against  the  captain  of  a  ship  for  larceny,  it  ap- 
peared that  Sttd  ship,  laden  with  casks  of  butter,  and  bound 
from  Waterford  to  Newhaven,  put  into  Cowes  on  her  way 
through  stress  of  weather ;  most  of  the  cadu  were  stowed  in 
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the  bold,  and  battsned  down,  bnt  some  were  on  deck ;  the 
priioner  bad  thirteen  of  those  on  deck  landed  at  Gowes,  pre- 
tending they  were  his  own  property;  and  when  he  arrived  at 
Newhaven,  he  informed  the  consignees  that  these  casks  had 
been  thrown  OTOrboard :  the  Jadges  held  that  this  was  not  lar- 
ceny ;  but  it  seemed  to  be  admitted  at  the  trial,  that  if  the 
prisoner  had  broken  bulk,  by  taking  the  thirteen  casks  from 
those  which  were  battened  down,  he  must  have  been  convicted. 
J2.  T.  MadoXyB,  ^  Ry,  92.  Where  the  prosecutor  sent 
three  trusses  of  hay  to  another  person,  by  the  prisoner's  cart,  he 
delivered  two  only,  and  the  other  was  found  in  his  possession, 
not  broken  up :  Parke,  J.,  held  this  not  to  be  larceny,  as  the 
trass  had  not  been  broken  up.  B.  v.  Pratley,  6  Car.  ^  P,  633. 
Where  the  prisoner  was  hired  to  take  four  iMdes  of  goods  in 
his  cart  to  C.  D.,  which  he  never  delivered,  and  some  of  the 
goods  were  found  loose  in  the  house  of  a  third  person, — but  as 
there  was  no  evidence  that  they  had  been  taken  from  any  of 
the  bales  whilst  in  possession  of  the  prisoner,  Patteson,  J., 
directed  him  to  be  acquitted.  R,  v.  Fletcher^  4  Car.  ^ 
P,  645.  The  rule  here  mentioned  as  to  carriers  and  other 
bailees,  however,  does  not  extend  to  their  servants :  if  the 
servant  of  a  carrier  convert  the  property  entrusted  to  him  to  his 
own  nae,  he  will  be  guilty  of  larceny,  even  in  cases  where  a 
oonvenion  by  his  master  would  be  merely  a  breach  of  trust 
Upon  an  indictment  for  stealing  a  quantity  of  barilla,  it 
^ypeared  that  the  prosecutors  employed  one  Bryant,  a  master 
caiman,  to  cart  some  barilla  for  them  from  the  London  docks, 
and  Bryant  sent  Harding  his  cartm*  for  it ;  Harding,  in  collu- 
sion wHh  others,  whilst  on  his  way  from  the  docks  vnth  a  cart 
load  of  the  barilla,  allowed  the  others  to  take  away  the  whole 
of  it,  together  wtib  the  cart,  horses,  &c. :  some  doubt  being 
entertained  whether,  as  the  barilla  waa  delivered  to  Harding 
to  carry,  he  could  be  deemed  g^lty  of  larceny  in  converting  it 
to  his  own  use,  the  question  was  submitted  to  the  judges ; 
who  were  unanimously  of  opinion  that  this  was  larceny  in  the 
servant,  and  that  it  vras  immaterial  whether  the  barilla  was 
stated  to  be  the  property  of  the  prosecutors  or  of  Bryant. 
R,  T.  Harding  et  aL,  R.  ^  Ry.  126. 

So,  after  the  bailment  is  determined,  any  taking  by  him 
who  waa  bailee,  with  a  felonious  intent,  will  be  larceny.  If  a 
carrier,  afker  he  has  brought  the  goods  to  the  place  appointed, 
take  tiiem  away  again  secretly,  animofurandi,  he  is  guilty  of 
lareeny ;  for  his  possession  as  bailee  being  determined,  his 
second  taking  is  the  same  as  if  he  were  a  mere  stranger. 
1  Hawk,  c.  dS,  «.  11.  Where  the  prosecutor  placed  a  mare 
with  tibe  prisoner,  (who  was  a  fisrrier  and  hone  dealer  living 
at  Loddiswell,  near  Plymouth,  for  the  purpose  of  selling  her ; 
the  mare  not  being  sold,  the  prosecutor  went  from  Plymouth 
to  Loddiswell,  saw  the  prisoner,  and  said  that  he  came  to  ti^ 
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the  mare  timy,  but  it  appearmg  that  the  mare  had  reeeffed 
■ome  injury  ftt>m  a  fiitll,  the  proeecutor  conseDted  to  ite  le* 
maining  widi  the  priMmer  a  few  days  longer;  on  tiie  next  day, 
however,  hearing  something  anfiiToarabie  of  the  prisoner,  ha 
went  again  with  another  pereon,  and  the  prisoner  not  being  aft 
home,  he  left  the  other  person  there  with  dirediona  tedemand 
the  mare,  and  he  returned  to  Plymonth ;  upon  the  return  of 
the  prisoner,  the  person  so  left  demanded  ^  mare,  bat  the 
prisoner  refosed  to  deliver  her  to  him,  but  said  tiiat  he  wobM 
go  to  Plymouth  and  see  the  prosecutor  himself,  and  tiiegr 
aeeordingly  rode  to  Plymouth,  the  prisoner  riding  the  mave; 
which  he  placed  at  a  liTeiy  stable  there;  they  then  saw  the 
prosecutor,  who  gave  orders  that  the  mare  should  be  taken  to 
a  Mr.  BUot,  yrho  would  keep  her,  and  erentually  buy  her  ;  thfr 
prisoner  ariLed  to  be  permitted  to  ride  her  to  Eliof  s,  iprtiicfa 
was  on  his  way  home,  but  the  prosecutor  icAised  it,  saying  ^  I 
dare  you  ever  to  put  a  finger  near  that  mare  again,"  to  which 
the  prisoner  replied  "well,"  and  the  prosecutor  sent  hia 
nephew  to  the  livery  stables,  who  dssind  the  ostler  not  to  let 
the  prisoner  have  the  mare  again,  as  it  waa  his  uncle's  ;  the 
prisoner  afterwards,  on  the  same  day,  went  to  the  Uvery 
stables,  and  being  told  by  the  ostler  the  message  he  had 
received,  said  he  had  just  left  the  party,  and  it  was  all  right 
then,  and  he  then  ordered  the  mare  to  be  brought  out, 
mounted  her,  and  rode  oif,  and  in  a  ihv  days  afterwards  sold 
her :  being  indicted  for  larceny  and  convicted,  the  case  waa 
reserved  ibr  the  crimhial  appeal  court,  where  it  was  argued  ; 
and  tiie  Judges  held  that  the  question  in  this  esse  was,  whetiier 
the  possession  was  changed,  so  that  trespass  would  lie  for 
the  second  taking,  in  whio^  case  the  taking  ontmo  fiwand^ 
would  be  larceny ;  if  ffoods  be  allowed  to  remain  in  the  poa* 
session  of  the  bailee,  mer  the  bailment  determined,  he  cannot 
be  guilty  of  iUony  in  dispodng  of  them,  for  trover  only  and 
not  trespass  would  lie  for  them :  but  if  the  possession  be  deter* 
■lined,  or  if  a  bailee  open  a  bale  or  break  bulk,  as  treepaas 
in  that  case  will  lie,  it  is  hoceny  if  the  taking  be  imtme/Wraiuii; 
in  this  case  the  judges  held  that  there  was  sufficient  evidence 
of  the  poesession  being  changed,  and  ot  the  livery  steUe 
keeper  having  become  &e  agent  ni  the  preaacutor  for  the  cus- 
tody of  the  mare,  and  that  the  oonvictien  tharafoeu  vras  rig^ 
B.  V.  fiftosr,  S  Car,  f  K.  968. 

But  servants  who  have  the  bare  charge  or  custody  of  tbe 
goods  of  tiielr  master,  are  not  baileea,  within  the  above  mlaa 
as  to  larceny  by  bailees,  for  the  peaicesien  of  the  servant  is 
always  deemed  the  possession  of  the  master;  and  if  he  dispose 
ef  the  goods  to  his  own  use,  he  is  guilty  of  larceny.  Therelbre 
if  a  gentleman's  butler,  having  the  care  and  custody  of  Ida 
plate,  or  his  shepherd  of  his  sheep,  embesile  them,  th^are  aa 
much  guiUgr  of  larceny  as  if  they  took  them  out  of  the  actual 
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eustody  of  their  mmter.  1  Hals,  606.  1  ffatok.  e.  3S,  b,  6. 
So,  if  a  carter  go  away  with  hii  master's  cart,  RMnwn's 
eoMy  8  Bast,  P,  C,  565,  or  a  porter  with  goods  which  his  mas- 
ter sends  by  him  to  a  eostomer,  Bm^s  ease,  2  East,  P.  C,  566, 

1  Leach,  2S6,  or  a  servant  with  money  entrusted  to  him  by 
his  master  to  take  to  another  person.  Lavender's  case,  2  East, 
P.  C,  566,  or  a  clerk  with  a  bill  of  exchange,  ftc.,  deUvered 
to  him  to  send  or  take  to  a  banker's,  R.  y.  Paradiee,  2  East, 
I*.  C.  565.  B.  ▼.  Chipehase,  2  East,  P,  C.  567, 2  Leach,  805, 
or  a  derk  to  a  banker  or  merchant  with  money  of  which  he 
has  the  rare,  or  to  which  he  has  access,  1  Hawk,  e,  88,  s.  7, 
or  the  like ;  in  all  these  cases  the  carter,  porter,  servant,  or 
<derk,  are  respectively  guilty  of  larceny,  no  matter  at  what 
time  they  first  had  the  animus  fiurandi,  whether  at  the  time 
of  the  delivery  of  the  goods,  &e.,  to  them,  or  afterwards.  Bnt 
formerly,  if  a  clerk  or  servant  received  money,  chattel,  or 
▼alnable  security,  for  his  master,  which  had  never  been  in  the 
master's  possession,  and  instead  at  delivering  it  to  his  master, 
converted  it  to  his  own  use,— this  was  not  deiomed  larceny ; 
bat  now  by  stat.  7  ft  8  O.  4,  c.  29,  s.  47,  "  every  such  offender 
shall  be  deemed  to  have  ^onionsly  stolen  the  same  from  his 
master,  although  sueh  chattel,  money,  or  security,  was  not 
received  into  tlw  possession  of  such  master,  otherwiise  than  by 
the  actual  possession  of  his  clerk,  servant,  or  other  person  so 
employed."  8o  if  a  weaver  or  silk  throwster  deliver  yam  or 
silk  to  be  wrought  by  his  Journeyman  in  the  house  of  Uie  mas« 
ter,  and  the  Joomeymaa  carry  it  away  with  intent  to  steal  it, 
this  is  larceny,  beoiose  in  that  case  not  only  the  property 
remains  in  the  master,  but  the  possession  of  the  workman  is 
Us  possession ;  but  if  the  yam  or  silk  is  to  be  wrought  out  of 
the  house,  and  the  journeyman  embezxle  it,  it  is  not  larceny, 

2  East,  P.  C,  682,  unless  the  Journeyman  had  the  felonious 
intent  at  the  time  be  received  it,  as  in  other  cases  of  bailment. 
But  if  a  man  give  goods  to  another  to  carry,  or  the  like,  and 
he  himself  be  present  all  the  time,  this  is  not  a  bailment,  nor  is 
the  owner  deemed  to  have  parted  with  the  possession  c^  the 
goods ;  *and  if  the  person  to  whom  sueh  goods  are  entrusted, 
nm  away  with  them,  he  is  guilty  of  larceny.  See  2  East, 
683,  684.  So,  persons  who  have  the  bare  use  of  the  goods  of 
another,  are  not  deemed  in  law  bailees ;  therefore  if  a  guest  at 
an  inn  or  tavern  steal  the  plate  or  other  articles  of  which  he 
has  the  use  at  his  meals,  ftc.,  he  is  guilty  of  larceny,  Ibr  he  is 
said  to  have  the  use  merely  of  them,  and  not  the  possession. 
1  Haie,  506.    1  Haiu^.  e.  88,  s.  6. 

And  lastly,  if  a  man  lose  goods,  and  another  And  them,  and 
appropriate  them  to  his  own  use,  tt  is  a  larceny  or  not  ac- 
cording to  circumstances.  Where  a  man  was  indicted  for  steal- 
ing a  bank  note,  and  it  appeared  that  he  found  it  upon  the 
road,  bat  as  there  was  no  name  or  mark  upon  it  indicating  to 
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whom  tt  Mongedy  nor  irere  there  any  drcamrtnoeeg  tttteodfaicf 
the  finding  which  would  enable  him  to  diaooTer  to  whom  il 
belonged,  and  as  he  had  no  reaaon  to  believe  that  the  owner 
knew  where  to  find  it,  the  priaoner  intended  to  appropriate  it 
to  hi»  own  nse ;  on  the  day  after,  however,  he  was  informed 
that  it  belonged  to  the  proiecntor,  who  had  dropped  it  acci- 
dentally ;  and  afterwards  he  changed  the  note,  and  appropri- 
ated the  money  to  his  own  use :  the  prisoner  being  fooxid  guilty, 
the  case  was  reserred  for  the  opinion  of  the  criminal  court  of 
^>peal ;  the  case  was  not  argued,  but  after  £p«ve  consideration, 
a  most  elaborate  judgmeut  was  deliyered  by  Parke,  B. :  after 
citing  numerous  authorities,  his  lordship  naid,— *'  the  reault 
<A  these  authorities  is,  that  the  rule  of  law  on  this  subject 
seems  to  be,  that  if  a  man  find  goods  that  have  been  actually 
lost,  or  are  reasonably  rappoeed  by  him  to  have  been  lost, 
and  appropriate  them  with  intent  to  take  the  entire  do* 
minion  over  them,  really  believing,  when  he  takes  them,  thai 
the  owner  cannot  be  found,  it  is  not  larceny ;  but  if  he  have 
taken  them  with  a  like  intent,  though  lost  ot  reasonably  sup- 
posed to  be  lost,  but  reasonably  believing  that  the  owner  can  be 
found,  it  is  larceny ;"  here  "  the  first  taking  did  not  amount 
to  larceny,  because  the  note  was  really  lost,  and  there  was  no 
mark  on  it  or  other  circumstance  to  indicate  then  who  was  the 
owner  or  that  he  might  be  found,  nor  any  evidence  to  rebut 
the  presumption  that  would  arise  from  the  finding  of  the  note 
as  proved,  that  he  believed  the  owner  could  not  Iw  found,  and 
therefore  the  original  taking  was  not  felonious ;  and  if  the 
prisoner  had  changed  the  note  or  otherwise  disposed  of  it 
before  notice  of  the  title  of  the  real  owner,  he  clearly  would 
not  have  been  punishable;  but  alter  the  prisoner  was  in  pos- 
session of  the  note  the  owner  became  known  to  him,  and  he 
then  appropriated  it  animo  fitmndif  and  the  point  to  be  de- 
cided is,  whether  that  was  a  felony ;  upon  this  question  we 
have  felt  considerable  doubt ;  if  he  had  taken  the  chattri  inno- 
cently, and  afterwards  appropriated  it  without  knowledge  of 
the  ownership,  it  would  not  have  been  larceny,  nor  would  it, 
we  think,  if  he  had  done  so,  knowing  who  was  the  owner,  for 
he  had  the  lawful  possession  in  both  cases,  and  the  convenioa 
would  not  be  a  trespan  in  either ;  but  here  the  original  taking 
was  not  innocent,  in  one  sense,  and  tiie  question  is,  does  that 
make  a  difference  ?  we  think  not ;  it  was  dispunishable  as  we 
have  clearly  decided ;  and  although  the  possession  was  ac- 
companied by  a  dishonest  intent,  it  was  s&U  a  lawful  posses- 
sion, and  good  against  all  but  the  real  owner,  and  the  subse- 
quent conversion  was  not  therefore  a  trespass  in  this  case  more 
than  the  others,  and  consequently  no  larceny ;  we  therelbre 
think  the  conviction  was  wrong."  R.  v.  Thurbom,  8  Car. 
^  K,  831.  From  this  decision,  which  may  be  considered  a 
safe  guide  in  all  these  cases  hereafter,  it  appears  that  a  taking,  by 
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"finding,  In  larceny,  may  be  classed  voder  three  heads  i^^Firsif 
where  upon  the  finding,  the  party  has  no  hitentlon  to  appro- 
priate the  thing  found  to  his  own  use,  but  on  the  contrary 
Intends  to  restore  it  to  the  owner  if  he  be  found,  but  after- 
wards he  disposes  of  it  to  his  own  use,  either  before  or  eyen 
after  he  knows  who  the  owner  is,  this  is  not  larceny  because 
there  was  no  animus  Jurandi  ait  the  time  of  the  taking ;  Ms 
imte,  p.  381 : — Secondly ^  where  a  man  finds  goods  that  have 
been  actually  lost,  or  are  reasonably  supposed  by  him  to  have 
been  lost,  and  appropriates  them  wltii  intent  to  take  the  entire 
dominion  over  them,  really  believing  then  that  the  owner  can- 
not be  found,  and  he  aftwwards  dispose  of  them  to  his  own 
use,  either  before,  or  even  after,  he  knows  who  the  owner  is, 
it  is  not  larceny,  because  the  taking,  though  not  exactly  inno- 
cent, was  not  punishable,  and  could  not  be  made  the  subject 
of  an  action  of  trespass :  Tkurbam's  ease,  supra : — Thirdly, 
where  a  man  finds  goods  that  have  been  actually  lost,  or  are 
reasonably  supposed  by  him  to  be  lost,  and  appropriates  them 
with  intent  to  take  the  entire  dominion  over  them,  he  at  the 
same  time  knowing,  or  reasonably  believing  that  the  owner 
can  be  found,  this  is  larceny,  whether  the  finder  afterwards 
convert  them  to  his  own  use  or  not.  Id.  Where  a  gentleman 
left  his  trunk  in  a  hackney  coach,  and  the  coachman  converted 
it  to  his  own  use,  this  was  holden  larceny,  because  he  knew 
where  he  had  taken  the  gentleman  up  and  set  him  down. 
Lamir^s  ease,  2  Sast,  P.  C  064.  Where  the  prisoner,  a 
hackney  coachman,  was  indicted  for  stealing  a  box,  contain- 
ing several  articles,  it  appeared  that  he  conveyed  the  prosecu- 
tor, with  a  number  of  packages,  from  the  Adelphi  to  Orchard- 
street,  where  he  and  a  servant  took  all  the  packages  out, 
except  this  box  which  was  under  the  seat,  and  being  paid  his 
ftre  he  drove  off;  the  prisoner  being  traced  and  taken,  and 
the  box  (by  a  direction  from  him)  found  at  a  Jew's  uncorded, 
some  of  the  goods  taken  out,  and  several  papers,  particu- 
larly two  bonds,  missing :  the  jury  convicted  him,  and  the  ma- 
jority of  the  judges  held  the  conviction  to  be  right.  Wynne^s 
ease,  S  East,  P,  C,  664,  1  Leach,  460.  Where  the  prosecu- 
tor had  his  hat  knocked  off  in  the  street,  and  the  prisoner,  who 
had  his  own  hat  on  his  head,  took  the  hat  up  and  went  home 
with  it :  this  was  holden  to  be  larceny,  for  the  prisoner  either 
saw,  or  could  have  instantly  found,  the  owner.  R.  v.  Pope, 
6  Car,  jr  P-  S346.  Where  a  female  servant  was  Indicted  for 
stealing  some  bank  notes  in  her  master's  dwelling-house,  and 
it  app^ued  that  being  questioned  about  them,  she  at  first  de- 
nied all  knowledge  of  them,  but  afterwards  said  she  had 
found  them  in  the  passage  of  the  house :  Park,  J.,  held  that 
her  not  having  communicated  the  fact  immediately,  to  her 
master,  and  ascertained  whether  they  were  his,  were  strong 
evidence  of  her  felonious  intent     B,  v.  Kerr,  8  Car.  j*  P.  1 76. 
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Where  a  man  pnrelnsed  a  tnman  at  a  pablle  antftioii,  and 
afterwards  fovnd  eome  monij  in  a  Bseret  drawer  of  it,  which 
he  appropriated  to  hiB  own  aie :  this  would  have  bean  lanenj, 
inasmneh  ae  he  had  the  meaae  of  immediately  finding  oat  the 
owner ;  but  he  prored  that  the  auctioneer  at  the  time  of  the 
•ale  said  he  aold  the  bureau  ''  with  its  contents/'  and  the  court 
held  that  if  that  were  true,  it  would  give  him  a  colourable 
claim  of  right,  which  would  prsYent  t^  appropriation  of  the 
money  from  being  larceny.  Merry  ▼.  Oreen  et  oLy  10  Law  J. 
154m.  7  JfMf.fr  Vr.GSa.  Where  the  prisoner  was  indicted 
ibr  stealing  a  gold  chain  and  eye-glass,  and  it  appeared  that  the 
prosecutor's  i^e  lost  the  articles,  whilst  waking  in  the  garden 
aiyoining  the  house,  sad  the  prisoner  (who  was  engaged  about 
the  premises),  and  the  gardener,  were  sent  to  look  for  them  ; 
the  prisoner  found  them,  and,  without  disclosing  the  fact  k> 
the  gardener  or  other  person,  took  them  home;  on  the  day 
after  a  reward  of  %l,  was  ofiered  for  them,  when  the  prisoner 
came  forward  with  them,  but  refned  to  gi?e  them  up  until 
the  reward  was  paid:  Rolfo,  B.,  held  this  to  be  larceny.  JS.t. 
Peters^  1  Car,  fr  K,  S46.  But  where  upon  an  indiotment 
for  stealing  a  watch,  the  Jury  found  Ihe  defendant  *^ot  guilty 
of  stealing  the  watch,  but  guilty  of  keeping  ponsession  c^  it  in 
the  hope  of  reward,  from  the  time  he  first  had  the  watdi :" 
the  question  whether  his  thus  keeping  it  was  larceny,  being 
reserved  for  the  opinion  of  the  criminal  appeal  court,  the 
Judges  held  that  it  was  not  B,  ▼.  Yorfts,  %  Car,  jr  K,  641. 
Bo,  where  a  man  was  indicted  for  stealing  a  purse  with  mon^ 
in  it,  and  it  appeared  that  he  found  it  in  the  high  road,  and, 
according  to  hii  own  confession,  he  poured  the  money  into  his 
hand,  t^'ew  the  purse  away,  and  applied  the  money  to 
his  own  use;  the  purse  had  been  lost  by  the  proseeutor's  wife, 
when  going  as  a  passenger  by  the  coach  frtNn  Cleobury  to 
Bewdley :  Parke,  B.,  held  that  although  it  was  dear  that  the 
defenduit  had  the  intent  to  appropriate  the  money  to  his  own 
use  immediately  oo  bis  finding  it,  yet  as  there  wei*6  no  marks 
on  the  purse  by  which  be  might  trace  the  owner,  and  as  he 
found  it  in  a  place  where  it  might  be  presumed  that  the  owner 
would  not  know  it  could  be  found,  he  was  not  guilty  of  lar- 
ceny. R.  Y.  MoUy  1  Car.  ^  K.  417.  See  H.  t.  Seed  $t 
ux,,  Car,  fr  M,  906.    See  Thurbom's  case,  ante^  p.  988. 

9.  Identity  qf  the  (foods  and  oumership.']  If  the  goods  stolen 
have  been  found,  they  ought  to  be  produced,  and  identifled  as 
the  property  stolen.  They  ought  also  to  be  proved  to  be  the 
property  of  the  prosecutor,  as  mentioned  in  the  indictment, 
or  that  they  were  in  his  possession  as  bailee.  Where  the  steal- 
ing has  been  from  a  bailee,  it  is  in  general  necessary  that  the 
bidlee  should  appear  as  a  witness,  to  prove  that  he  did  not 
give  the  prisoner  leave  to  take  the  goods.    See  E,  v.  Yend 
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tmd  BakM9f  6  Cat,  ^  P,  176,  011^0,  p.  370.  And  when  ttolen 
fimm  the  owner,  it  is  pnident  at  letst,  in  most  caaea,  that  he 
aihoiild  attend  aa  a  witneia,  for  the  same  reason,  whether  he 
were  examined  before  a  magistrate  or  not  If  the  goods  have 
been  stolen  from  a  thief,  they  may  he  laid  and  proved  to  the 
property  of  the  real  owner.  1  Hawk,  e.  43,  s.  13.  If  there 
be  any  Tarianoe  between  the  proof  and  the  indictment  as  to  the 
ownership,  however,  the  court  may  order  the  indictment  to  be 
amended,    14  ^  15  Vict,  e.  100,  i.  1. 


3.  Larceny  qf  Valuable  Seeuritiet,  jre* 
StedUng  Seemitieefor  the  Payment  qfM<mey. 

Indictfneni* 

— —     >     The  jurors  for  onr  Lady  the  Qaeen,  upon  their 

to  wit.    5  oath  present,  that  A.  B.,  on  the ^"day  of , 

is  the  year  of  our  Lord ,  feloniously  did  steal,  take,  and 

cany  away  [one  bill  of  exchange  for  the  payment  of ,  one 

promissory  note  for  the  payment  of ,  and  one  order  for 

the  payment  of  money,  to  wit,  for  the  jMiyment  of  •— ,the 
property  of  C.  D.,  the  said  several  sums  of  money  payable 
and  secured  by  and  upon  the  said  bill,  note  and  order  respec- 
tively, being  then  due  and  unsatisfied  to  the  said  C.  D. :  against 
tiie  form  of  the  statute  in  such  case  made  and  provided,  and 
against  tlie  peace  of  our  Lady  tbe  Queen,  her  crown  and 
dignity. 

Pelonff  punUhable  ae\f  it  were  a  ehattel  qf  the  same 
value.    See  7  &  8  Q.  4,  c.  89, 6.  5,  infra. 

Bp  ttat.  14  j-  1ft  Viet.  e.  100,  e.  6,  in  an  indictment  for 
eteaUng  "  any  instrument,**  it  shall  be  et^fflcient  to  describe 
such  instrument  by  any  name  or  designation  by  which  the 
earns  may  be  usually  knoum,  or  by  the  purport  thereqf,  with» 
out  setting  out  any  copy  or  fac-simUe  thereof  or  otherwiee 
deseribing  the  same  or  the  value  thereqf.  From  this  it  ujould 
eeetn  st/^fflcient  to  deseribs  the  securities  mentioned  in  the  in* 
dietment  as  "  one  bUl  of  exchanged* ''  one  promissory  note" 
or  "  one  order  for  the  payment  of  money,'*  toithcut  stating 
the  amount,  ffo.  But  this  I  fear  is  not  so.  By  stat.  7  ^ 
S  O.  4,  c.  39,  s,  6,  {being  the  section  on  which  thie  indict" 
ment  is  framed)  if  any  person  shall  steal  any  tally,  order ^ 
or  ether  security  whatsoever,  entitling  or  evidencing  the 
title  of  any  person  or  body  corporate  to  any  share  or  interest 
in  any  public  etock  or  fund,  whether  of  th\e  kingdom  or  of 
Oreat  Britain  or  <f  Ireland,  or  of  any  foreign  state,  or  m 
any  fund  of  any  body  corporate,  company,  or  society,  or  to 
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any  deponi  in  any  tavings'  bank — or  shaU  ttml  any  debei^ 
ture,  deed,  bond,  bill,  note,  warrant,  order  or  other  oeetiriiy 
fohattoever  for  money  or  for  the  payment  of  money, 
whether  qf  this  kingdom  or  qf  any  foreign  state, — or  ehaU 
steal  any  warrant  or  order  for  the  delivery  or  transfer  qf 
any  goods  or  valuable  thing :  every  such  i^ender  shall  be 
deemed  guilty  qf  felony,  qf  the  same  nature  and  in  the  earns 
degree  and  jntniehable  in  the  same  manner,  as  \f  he  had 
stolen  any  chattel  qf  the  like  value  uritk  the  share,  interest,  or 
deposit  to  which  the  security  so  stolen  may  relate, — or  with 
the  money  due  on  the  security  so  stolen,  or  secured  thereby 
and  remaining  unsatisfied, — or  with  the  value  qf  the  goods 
or  other  valuable  thing  mentioned  in  the  warrant  or  order  : 
and  each  qf  the  several  documents  heranbrfore  enumerated, 
shall  throughout  this  Act  be  deemed  for  every  purpose  to  be 
included  under  and  denoted  by  the  words  "  valuable  aecuiity." 
So  that  to  show  that  the  stealing  of  a  bill,  note  or  cheque  is 
punishable  within  this  Act,  it  is  necessary  to  show  that  some 
amount  qf  money  is  due  upon  it,  or  secured  by  it  and  re- 
maining unsaii^ed.  And  that  is  not  done  by  merely  stating 
it  to  be  a  bond,  bill  qf  exchange,  promissory  note,  or  order 
for  money  or  the  payment  qf  money,  for  it  may  have  been 
paid.    See  R.  v.  Clarke,  infra. 

A  note  qf  the  bank  of  England  or  other  bank  may  be 
described  as  ''money;*'  14  Sl  15  Vict.  c.  100,  b.  18,  ante, 
p.  90 ;  but  then  it  should  seem  that  the  indictment  must 
conclude  "contra  formam  statuti,"  for  stealing  such  a 
note  was  no  qffence  at  common  law,    1  Hawk,  c  88,  s.  35. 


Evidence, 

To  maintain  thifl  indictment,  the  proseeator  must  prove — 

1 .  A  larceny  of  the  bill,  note,  or  order,  as  in  ordinaiy  cams  of 
simple  larceny  at  common  law,  see  ante  p.  371, 369.^  Upon 
an  indictment  for  stealing  a  certain  warrant  for  the  payment 
of  22,000/.,  and  bank  notes  to  the  same  amount,  it  appeared 
that  Sir  Thomas  Plomer,  the  prosecutor,  had  given  a  cheque 
upon  his  banker  for  22,000Z.  to  Walsh,  the  prisoner,  for  the 
purpose  of  purchasing  exchequer  bills  for  him  to  that  amount; 
the  prisoner  received  the  amount  of  the  cheque  in  bank  notes, 
and  absconded  with  them ;  but  being  apprehended  and  tried, 
the  jury,  being  of  opinion  that  the  prisoner  before  he  received 
the  cheque,  had  formed  the  design  of  converting  the  money  to 
his  own  use,  found  him  guilty :  but  uiwn  a  reference  of  the 
case  to  the  judges,  they  were  of  opinion  that  this  was  not  a 
larceny ; — not  of  the  cheque,  because  the  prisoner  had  used  no 
fhiud  or  contrivance  to  induce  the  prosecutor  to  give  it  to  him, 
and  also  because,  being  the  prosecutor's  own  cheque,  and  of  no 
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^ndue  in  his  hands,  it  oonM  not  he  called  his  goods  and  chat^ 
teIs;«-nor  wss  it  a  larceny  of  tlie  notes  obtained  by  the 
cheqoe,  for  the  praseeator  nerer  had  possession  of  them  but  by 
the  hands  of  the  prisoner.  A.  t.  Bet^wm  Walsh,  B.  jr 
J2. 8 16.  But  in  a  more  reotnt  case,  where  the  prisoner's  master 
gave  him  a  cheque  upon  his  hanlcer,  to  pay  to  a  creditor,  and 
the  prisoner  instead  of  doing  ao,  applied  it  to  his  own  use : 
heing  indicted  for  stealingr  the  cheque,  he  was  found  gfoilty ; 
and  the  judges  held  the  eouTiction  to  be  right  JR.  v.  Met' 
^\fe,  By,  ^  If.  438.  B,  v.  Hmth,  4  Moo<L  38.  Where  a 
prisoiier  was  indicted  for  stealing  a  cheque  of  the  prosecutor, 
and  in  one  oonnt  it  was  described  as  an  order  'for  the  payment 
of  132.  Os.  7<f.,  and  in  another  as  "  one  piece  of  paper  of  the 
▼alue  of  one  penny ;"  and  it  was  objected  that  the  cheque 
being  issued  at  a  greater  distance  than  fifteen  miles  from  the 
banker's,  was  not  a  valuable  security  by  stat.  56  G.  3,  c.  184, 
and  therefore  the  prisoner  could  not  hb  convicted }  but  the 
judges  at  the  criminal  appeal  court  held  that  at  all  events  he 
could  be  convicted  on  the  second  count,  for  stealing  the  piece 
of  paper.  B,  v.  Perry,  1  Car,  ^  K,  726.  See  B,  v.  Yatet, 
By.  ^  M.  170.  B,  v.  Frampton,  3  Car.  ^  K.  47.  B.  y. 
Bodway,  9  Car.  ^  P.  784.  So..wliere  country  bank  notes, 
which  were  paid  by  the  agent  in  London,  were  sent  by  him  to 
the  country  bankers,  by  whom  they  were  to  be  re-is«ied ;  on 
theh*  way  tliey  were  stolen  by  the  prisoner;  being  apprehended 
and  indicted,  (the  first  count  of  the  indictment  stating  the 
notes  to  be  bank  notes  in  the  ordinary  form,  and  the  second,  as 
certain  pieces  of  paper  with  valuable  stamps  upon  them  :)  the 
judges  seemed  to  be  of  opinion  that  this  could  not  be  deemed 
a  stealing  of  the  notes,  as  it  could  not  be  said  that  the  sums 
payable  and  secured  thereby,  were  due  and  unsatisfied  to  the 
prosecutors;  but  they  held  that  the  prisoner  was  rightly  con- 
victed of  stealing  the  paper  and  stamps.  B.  v.  Clarke,  B.  8f 
By.  181.  B.  V.  Fyse,  By.  ^  ilf.  218,  S.  P.  But  in  another 
case,  where  it  appeared  that  the  prosecutor.  In  answer  to  an 
advertisement  oflforing  an  advance  of  money  upon  loan,  sent  a 
letter  to  the  address  therein  mentioned,  stating  his  wish  to  bor- 
row 6,0002.,  and  the  prisoner  called  upon  him  in  consequence 
of  it ;  the  prisoner  ofibred  to  obtain  the  loan  for  him,  upon  his 
acceptance  of  ten  bills  at  exchange  for  6002.  ecush,  and  he  pro- 
duced ten  6s.  stamps,  which  the  prosecutor  accepted  in  blank, 
and  which  the  prisoner  took  away  with  him,  and  afterwards 
had  bills  drawn  upon  them  for  6002.  each,  by  a  person  in  con- 
cert with  him  of  the  name  of  Clipold :  he  was  afterwards  in- 
dicted for  this,  as  for  a  larceny  of  ten  bills  of  exchange  for 
6002.  each,  of  ten  pieces  of  paper,  each  stamped  with  a  6s. 
stamp,  and  of  ten  pieces  of  paper,  with  the  words ''  accepted 
F.  Dugdale  Astley,  payable  at  Messrs.  Praed  &  Co.,  189,  Fleet- 
street,  London,"  upon  each :  Littledale  and  Bosanquet,  JJ,, 
and  Bolland,  B.,  held  that  the  prisoner  could  not  be  convicted 
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upon  this  evidence ;  when  thete  aeoeptanoes  were  obtained  by 
him,  they  were  not  biU«  of  exchange,  orden  or  aeeuritiflB  f(ff 
money,  neither  drawer's  name,  snm,  or  date  being  upon  them, 
and  of  course  they  were  of  no  precise  or  definite  vulne ;  nor 
could  the  prisoner  be  conTicted  on  those  counts  which  described 
the  acceptances  as  ten  pieces  of  paper  with  stamps  on  thea^ 
ftc.,  because  the  stamps  never  belonged  to  the  prosecutor,  but 
to  the  prisoner.  R.  r.  Minter  Harty  6  Car,  ^  P.  106.  But 
in  all  cases  where  there  is  a  doubt  whether  the  instrament 
stolen  was  at  the  time  a  valuable  security  within  the  meaning 
of  the  Act,  and  the  paper  on  which  it  is  written  or  printed  is 
the  property  of  the  proeecutor,  it  will  tie  prudent  to  add  a 
count  for  stealing  *'  one  piece  of  paper  of  the  goods  and  chattels 
of  the  said  C.  D.,"  as  for  a  larceny  at  common  law,  as  in 
Perry's  case,  aiUe,  p.  806. 

8.  It  must  appear  that  the  bill,  note,  or  order  was  such  as 
is  mentioned  in  the  indictment.  If  it  be  in  the  possession  of 
the  prosecutor,  it  should  be  produced,  but  there  is  no  neossaity 
to  prove  it ;  but  if  it  be  not  in  his  possession,  he  muy  give 
secondary  evidsnoa  of  it,  without  giving  the  defteidant  m^ioe 
to  produce  it.  See  ante,  p.  187 .  If  produced,  it  must  i4>pear 
to  be  duly  stamped,  for  otherwise  it  is  not  a  valuable  seeiuity 
within  the  meaning  of  the  Act  R.  t.  Yatety  Ry,  {r  M.  170. 
And  iee  R,  v.  Perry,  ante^  p.  808.  And  it  must  be  proved 
that  something  remains  due  and  unsatisfied  to  the  prosecutor 
upon  it.    See  ante,  p.  803. 

Where  the  indictment  is  for  stealing  **  money,"  you  may 
give  in  evidence  the  stealhig  of  any  note  of  the  Bank  oif 
England  or  other  bank,  and  it  will  support  the  indictment. 
14  ^  15  Viet.  e.  100,  e.  18,  ante,  p.  90. 

If  there  be  a  count  at  common  law,  as  for  stealing  a  pleoe 
of  paper,  as  in  Perry's  case,  it  must  appear  in  evidence  to 
have  been  the  property  of  the  prosecutor.  See  Minter  Harfe 
eaee,eupra. 


Stealing  Writings  relating  to  real  Estate. 

Indietment, 

— -     ^     The  Jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.    S  OAth  present,  that  A.  B.,  on  the day  of  -^^, 

in  the  year  of  our  Lord >  unlawftilly  did  steal,  take,  and 

carry  away,  a  certain  deed  of  [grant]  the  property  of  C.  D., 
the  said  deed  being  then  evidence  of  [part  of]  the  title  of  the 

said  C.  D.  to  a  certain  real  estate  called ,  in  which 

real  estate  the  said  C.  D.  then  had  and  still  hath  a  praeont 
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fnteKBt :  against  tiie  fbnn  of  the  statute  in  satli  caae  made 
VBd  providMl,  and  against  the  peaee  of  our  Lady  the  Queen, 
her  crown  and  dignity.  {^Tke  inetrument  may  he  dsicribed 
by  any  name^  by  which  ii  i$  usually  known.  14  k  15  Vict 
e.  100,8.  5.  Intheindietment,it  is  n{ffieienHo  aUeffe  the 
tkbigstolm  to  be  eoktenee  of  the  tUle,  or  qf  part  ((f  the  tUle, 
of  the  person,  or  qfeome  one  of  the  persons,  having  apresent 
interest,  whether  legal  or  equitable,  in  the  real  estate  to 
which  the  same  relates,  and  to  mention  such  real  estate  or 
eeme  part  theretf :  and  it  shall  not  he  necessary  to  allege 
the  thing  stolen  to  he  of  any  value.  7  &  8  G.  4,  e*  80> 
a.  23. 

Misdemeanor;  transportation  for  seven  years ; — or  such 
other  puniskment  by  fins  or  imprisonment  [with  or  without 
heard  labour,  s.  4:\,orboth,  asthe  court  shall  award,  7  Ac  8 
O.  4,  e.  80, 8S.  29,  21. 


To  maintain  this  indictment,  the  prosecutor  must  proTe 

1.  A  larceny  of  the  deed  or  instrument  mentioned  in  the 
indictment,  as  in  ordinary  cases.    See  ante,  pp.  871, 809. 

2.  That  it  was  evidence  of  [part  of]  the  title  of  G.  D.'s  real 
estate  mentioned  in  the  indictment.  This  may  be  done  by 
putting  the  deed  itself  in  evidence,  if  it  be  in  possession 
of  tin  prosecutor ;  or  if  not,  then  by  giving  secondary  evi« 
deooe  of  its  contents,  which  may  be  done  iidthout  giving  the 
defendant  notice  to  inoduce  it  Ants,  p.  187.  And  evidence 
mast  then  be  given,  showing  how  the  prosecutor  claims  the 
«Btate,  so  as  to  show  that  the  deed  in  questioii  is  evidence  of 
his  title. 

8.  That  C.  D.,  at  the  time  of  the  laroeoy,  hod  a  present 
interest  in  the  estate,  to  which  the  deed  relates.  The  statute 
says,  a  "  present''  Interest,  which  I  undentand  to  mean  pos- 
session or  perception  of  the  rents  or  profits,  er  the  immediate 
right  thereto,  either  In  the  prosecutor  or  his  trustee,  in  con- 
tradistinction to  an  estate  in  remainder,  ftc. 

But  by  Stat  7  dt  8  0. 4,c.29,  s.  24,  no  person  shall  be  liable 
to  be  convicted  of  the  above  oflbnee  by  any  evidence  whatever, 
in  respect  of  any  act  done  by  him,  if  he  shall  previously  to 
his  being  indicted  have  discloeed  such  act  on  oath,  in  conse- 
quence of  any  compulsory  process  of  any  court  of  law  or 
equity,  in  any  action,  suit,  or  proceeding  which  shall  have 
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been  band  fide  institatod  by  any  party  aggriered,  or  if  ba 
shall  have  dJadoeed  the  Mine  in  any  examination  or  depoaitioii 
before  any  oommiseioners  of  bankrapt. 


Stealing,  dutroyvng^  or  concealing  a  WUL 
Indictment, 

!The  jorors  for  oar  Lady  the  Queen  npon  their 
oath  present,  that  A,  B.,  on  the day  of , 

in  the  year  of  oar  Lord ,  anlawfully  did  steal,  take,  and 

carry  away  T'  eteal,  or  for  any  fraudulent  purpote  destroy 
or  conceal  **]  a  certain  will  of  one  C.  D.  [<*  will,  codicUy  or 
other  testamentary  instrument "] :  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  Lady  the  Queen,  her  crown  and  dignity.  [ Jt  ie 
not  necessary  in  the  indictment  to  allege  that  the  wiUf  {^^ 
is  the  property  qfany  person,  or  qfany  value.  7  &  8  G.  4, 
c.  SO,  B.  22.  But  \f  the  indictment  he  for  destroying  or  con- 
cealing the  uriU,  the  fraudulent  purpose  should  he  set  out. 
R.  o.  Morris,  9  Car.  &  P.  89. 

Misdemeanor ;  transportation  for  seven  years ; — or  such 
other  punishment  by  fine  or  ijnprisonment  [with  or  without 
hard  labour,  s.  4]  or  both,  as  the  court  shall  award,  7  &  8 
G.  4,  c.  29,  s.  22. 


Evidence. 

To  maintain  this  indictment,  the  prosecutor  must  prove  a 
larceny  of  the  will,  as  in  ordinary  cases.  Seeante,  pp.  37 1 ,  369. 
Or  if  the  indictment  be  for  deetroylug  or  conoesJing  the  will, 
prove  the  destruction  or  concealment,  and  prove  drcumstancee 
from  which  the  Jury  may  infer  that  it  was  done  for  a  fraudulent 
purpose.  It  is  immaterial,  in  either  case,  whether,  the  will 
related  to  real  or  personal  estate,  or  to  both,  or  whether  it 
was  stolen,  See,  during  the  life  time  or  after  the  death  of 
the  testator. 

By  Stat.  7  &  8  G.  4,  c.  29,  s.  24,  no  person  shall  be  liableto 
be  convicted  of  the  above  offence,  by  any  evidence  whatever, 
in  respect  of  any  act  done  by  him,  if  he  shall  previously  to 
his  being  indicted  have  disclosed  such  act  on  oath,  in  conse- 
quence of  any  compulsory  process  of  any  court  of  law  or 
equity,  in  any  action,  suit,  or  proceeding  which  shall  have 
been  bond  fide  instituted  by  any  party  aggrieved,  or  if  he 
shall  have  disclosed  tlie  same  in  any  examination  or  deposition 
before  any  commissioners  of  bankrupt. 
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Stealing,  obliterating,  or  destroying  a  Record,  f^c. 

Indictment. 


>     The  juron  for  our  Lady  the  Qaeen,  apon  their 

to  wit.    )  oath  present,  that  A.  B.,  on  the day  of  -^-^^ 

in  the  year  of  our  Lord ,  unlawfully  did  steal,  take  and 

carry  away  ['*  If  any  pereon  shall  steal, — or  shall  for  any 
fraudtUeni  purpose  take  from  its  place  of  deposit  for  the 
time  being,  or  from  any  person  having  the  lawful  custody 
thereqf, — or  shall  unlawfully  and  maliciously  obliterate, 
it^re,  or  destroy"']  a  certain  record  and  judgment  roll, 
[••  any  record^  writ,  return,  panel,  process,  interrogatory, 
depoeition,  qffkUivit,  rule,  order,  or  warrant  of  attorney,  or 
any  original  document  whatsoever,  of  or  belonging  to  any 
court  of  record,  or  relating  to  any  matter  civil  or  criminal, 
begun,  depending  or  terminated  in  any  such  court," — *'  or 
any  bill,  answer,  interrogatory,  deposition,  affidavit,  order, 
or  decreet  or  any  original  document  whatsoever,  of  or  belong^ 
ing  to  any  court  of  equity,  or  relating  to  any  cause  or  matter 
b^fun,  depending,  or  terminated  in  any  such  courf*] : 
against  the  form  of  the  statute  in  such  cam  made  and  pro- 
vided,  and  against  the  peace  of  our  Lady  the  Queen,  her 
crown  and  di^ty.  [The  instrument  may  be  described  by 
any  name  by  which  it  is  usually  known,  14  &  15  Vict  c.100, 
a.  5.  It  is  not  necessary  to  allege  that  the  article  in  respect 
of  which  the  offence  was  committed,  was  the  property  qfany 
person,  or  of  any  value.  7  &  8  G.  4,  c.  29,  s.  21 . 

Misdemeanor  ;  transportation  for  soTen  years; — or  such 
other  punishment  by  fine  or  imprisonment  [with  or  urithout 
hard  labour,  s.  4]  or  both,  as  the  court  shall  award.  7  &  8 
G.  4,  c.  29,  s.  21. 


JSvidence. 


To  maintain  this  indictment,  the  prosecutor  must  prove  a 
larceoy  of  the  record,  Sec.,  as  in  ordinary  cases.  Before  this 
statute,  upon  an  indictment  for  stealing  one  roll  of  parchment^ 
being  a  record  of  the  court  of  Common  Pleas,  the  judges  held 
that  as  the  record  in  question  did  not  concern  the  realty, 
stealing  the  parchment  on  which  it  was  written  was  larceny, 
and  a  relony.    B.  y.  Walker,  Ry.  jr  M.  156. 
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3.  Stealmg  Cattle  or  other  Animals. 

Stealing  Horses,  Cattle^  or  Sheep. 

Indictment, 

*— -     )     The  jnroTB  for  our  Lady  the  Queen,  upon  their 

to  wit.    J  oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  feloniously  did  steal,  take,  and 

lead  away  one  gelding  [*'  horse,  mare,  gelding,  colt,  orJiUy, 
— huU,  COU3,  ox,  he^er,  or  cd\f, — ram,  ewe,  sheep,  or  lamb"} 
of  the  goods  and  battels  of  C.  D. :  against  the  form  of  the 
statute  in  such  case  made  and  proTide^  and  against  the  pesfoe 
of  our  Lady  the  Queen,  her  crown  and  dignity.  \_In  etealing 
cattle  or  eheep,  the  words  are  **  did  steal,  take,  and  drive 
away.**    Ante,  p.  365. 

FeUmy;  7  &  8  G.  4,  e.  89,  s.  S5 ;  transportation  for  not 
more  than  fifteen  years,  nor  lose  than  ten ; — oritnprisonmient, 
with  or  without  hard  labour,  for  not  more  than  three  yeare, 
— tlie  i$nprieonment  eoliiaryfor  not  more  than  a  month  at  a 
time,  nor  for  more  tfian  three  months  in  a  year.  1  Viet.  c.  90, 
as.  1, 3.  As  to  costs,  see  ante,  p.  186;  costs  qf  apprehen" 
sign,  ante,  p.  189. 

Soidenee. 

To  maintain  this  indictment  the  proeecutor  must  prove-^ 

1.  The  stealing  of  the  gelding,  as  in  larceny  in  ordinary 
eases.  See  ante,  pp.  37 1 ,  3G9.  Where  upon  an  indictment  for 
stealing  a  mare,  it  appeared  that  the  prisoner  went  to  an  inn 
on  a&ir  day,  and  desired  the  ostler  to  hring  out  his  hone; 
the  oetler  saying  that  he  did  not  know  it,  the  prisoner  went 
with  him  to  the  stable,  and  pointed  to  the  mare  in  question, 
saying  that  is  my  horse  and  desiring  the  ostler  to  saddle  it : 
the  oetler  did  so,  and  the  prisoner  attempted  to  mount,  but 
the  mare  being  frightened  at  some  noise,  would  not  stand 
still;  the  prisoner  then  desired  the  oetler  to  lead  the  mare 
out  of  the  yard,  and  the  ostler  did  so,  and  just  as  the 
prisoner  was  about  to  mount  her,  a  penon  who  knew  the 
mare  came  up,  and  the  prisoner  was  secured :  Garrow,  B., 
held  this  to  be  sufficient  to  oonstltuto  the  ielony.  JR.  t.  Pit' 
man,  8  Car,  jr  P.  423.  See  ante,  p.  379.  But  where  upon 
an  indictment  for  stealing  twp  horses,  it  appeared  that  the 
prisoners  took  the  horses  out  or  the  proeecuttn's  stables,  rode 
them  about  thirty  miles  and  then  left  them  at  an  inn,  saying 
they  would  be  back  in  tiiree  hours,  and  desiring  that  the  horses 
should  be  taken  care  of;  and  the  prisonen  were  afterwards  taken 
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on  the  laine  day  about  ibnrteen  mileB  distant  from  the  inn, 
and  walking  in  a  direction  i^om  it :  the  jury  found  that  the 
prieonen  took  the  hones  merely  for  the  purpose  of  riding  them 
the  tliirty  miles,  and  that  they  left  them  at  the  inn  without 
intending  to  come  back  for  them  or  dispose  of  them ;  and  ten 
of  the  judges  held  this  not  to  be  larceny.  R,  ▼.  Phillips  et 
oLy  %  Eaety  P.  C.  OOS,  see  ante,  p.  806.  But  where  upon  an 
huUctment  for  bone  stealing,  it  ai^peared  that  the  horse  in 
question  had  before  been  stolen  by  one  Haworth,  who  was  about 
to  be  tried  for  the  offence ',  end  the  prisoneri  in  order  (as  he 
thought)  to  screen  Haworth  from  conyiction,  clandestinely 
took  the  horse  out  of  the  prosecutor's  stable,  led  him  to  a 
coal  pit  and  backed  him  into  it,  and  the  hone  was  killed :  it 
was  objected  at  the  trial  that  this  was  not  a  larceny,  because 
the  thhig  appeared  not  to  haye  been  done  with  intention  to 
convert  ^e  horse  to  the  use  of  the  taker  anUno  furandi  et 
lucri  eaued;  but  seven  of  the  judges  held  it  to  be  larceny; 
and  six  of  this  minority  held,  that  to  constitute  larceny,  it  is  not 
essential  that  the  taking  shall  be  lucri  causd,  if  it  be  fraudu- 
lent and  with  intent  wholly  to  deprive  the  owner  of  the  property, 
it  is  sulBcient.  J?,  v.  CahhagSy  R.  jr  Ry*  298.  Where  upon 
a  trial  for  stealing  a  horse,  the  prosecutor  stated  that  he  had 
agisted  the  horse  on  the  land  of  another  at  some  distance, 
and  that  hearing  from  that  person  of  the  loss  of  the  horse,  he 
went  to  the  field  where  the  horse  had  been  put  to  feed,  and 
discovered  he  was  gone ;  but  neither  the  agister  nor  his  ser- 
vant was  called  as  a  witness :  Qumey,  B.,  held  that  this  was 
not  sufficient  evidence  of  the  loss  of  the  horse,  for  it  was  con- 
sistent with  all  this  that  the  prisoner  might  have  obtained  the 
horse  honestly  from  the  agister,  and  not  by  folony.  R,  v. 
Tend  and  Homes,  6  Car,  ^  P.  176. 

Where,  upon  an  indictment  for  stealing  a  sheep,  it  appeared 
that  the  prisoner  removed  the  sheep  from  the  middle  of  the 
field  where  it  was  grazing,  to  the  gripe  of  a  ditch,  and  there 
kiUed  it,  and  stole  a  part  of  the  carcase :  the  judges  held  that 
this  removal  of  the  sheep  for  the  purpose  of  killing  it,  was  not 
sudi  a  taking  and  carrying  away  as  would  consttoite  a  steal- 
ing of  the  sheep.    JR.  v.  Williams,  Ry,  ^  M.  107. 

8.  That  the  hone  or  other  animal  stolen,  was  such  as  is 
described  in  the  indictment.  Where  the  enimal  is  spedflcally 
mentioned  in  the  statute,  a  description  of  it  by  any  otim 
name  in  the  indictment  will  be  bad,  even  although  the  name 
used  be  a  generic  name  for  the  animal.  Upon  a  former 
statute  against  horse  stealing,  where  the  words  were  **  horse, 
gelding,  or  mare,"  it  was  hopien  that  evidence  of  stealing  a 
colt,  or  filly,  or  foal,  would  support  an  indictment  for  stealing 
a  horse,  gelding,  or  mare,  respectively ;  A.  v.  WeUand,  R, 
^  Ry.  494 ;  but  an  indictment  for  stealing  a  colt,  not  saying 
whether  it  was  a  horse  or  a  nusa,  was  holdea  by  the  Judges 
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to  be  insufficient  upon  that  statate.  R,  v.  J9army,  R.ii'Rp,  416. 
In  analogy  to  thei»e  cases,  evidence  of  stealing  a  foal,  would 
support  an  indictment  on  the  present  statute  for  stealing  a 
colt  or  Ally ;  but  evidence  of  stealing  a  colt  or  filly,  would 
not  support  an  indictment  for  stealijig  a  horw,  gelding,  or 
mare,  because ''  colt"  and  "  filly"  are  specifically  mentioned 
in  the  statute.  So,  an  indictment  for  stealing  a  foal,  without 
saying  whether  it  was  a  colt  foal  or  flUy  foal,  would  be  bad  as 
an  Indictment  on  the  statute. 

As  to  cattle,  the  words  in  the  Act  are, ''  bull,  oow,oz,  heifor, 
or  calf; "  and  evidence  of  any  one,  will  not  support  an  indict- 
ment for  stealing  any  of  the  others,  because  they  are  specifi- 
cally mentioned.  Therefore  where,  upon  an  indictment  for 
stealing  a  cow,  it  appeared  that  it  was  only  two  years  old  and 
never  bad  a  calf,  and  it  was  proved  to  be  a  heifer,  the  judges 
held  the  variance  to  be  fatal.    B,  v.  Cook,  I  Leaeh,  105. 

As  to  sheep,  the  words  of  the  Act  are  *'  ram,  ewe,  sheep,  or 
lamb."  The  word  *^  sheep"  is  a  generic  term,  comprehend- 
ing the  others :  but  it  will  not  be  a  good  description  of  a  ram, 
ewe,  or  lamb,  because  those  are  specifically  mentioned  in  the 
Act.  And  tlierefore  whore,  upon  an  indictment  for  stealing  a 
sheep,  it  appeared  in  evidence  that  it  was  an  ewe,  the  judges 
held  that  the  evidence  did  not  support  the  indictment,  as  the 
statute  mentions  both  ewes  and  sheep.  R.  v.  Puddybot,  Ry. 
^  M,  247.  8o,  where  upon  an  indictment  for  stealing  five 
sheep,  it  appeared  in  evidence  that  they  were  lambs,  the 
judges  held  Ihat  the  evidence  did  not  support  the  indictment, 
for  the  same  reason.  R,  v.  Loom  et  al.,  Ry,  ^  AT.  109.  R.  v. 
BirketyA  Car.^P.2lQ,S.P,  Buttheword  "sheep" maybe 
considered  descriptive  of  wethers,  rig  sheep,  R,  v.  Stroud  fi  Car. 
^  P.  535,  and  of  every  other  description  of  sheep,  not  coming 
within  the  terms  of  ram,  ewe,  or  lamb;  and  in  practice  they 
are  usually  described  as  "  one  wether  sheep,  and  one  other 
sheep,"  and  the  like.  So,  sheep  is  deemed  a  sufiicient  de- 
scription, where  the  animal  is  of  that  equivocal  age,  as  to  be 
too  old  to  be  called  a  lamb,  and  too  young  to  be  called  a  ram 
or  ewe.  And  therefore  where  a  man  was  indicted  for  stealing 
"  one  sheep,"  and  it  appeared  that  the  animal  was  betwecii 
nine  and  twelve  months  old,  and  some  of  the  witnesses  called 
it  a  sheep,  some  a  lamb,  but  the  jury  said  that  in  common 
parlance  it  was  called  a  lamb :  the  prisoner  being  convicted, 
the  judges  held  the  conviction  to  be  right,  as  the  word 
«  sheep"  being  general,  wss  applicable  to  one  of  that  age, 
whatever  in  common  parlance  it  might  be  called.  R,  v. 
Spence,  1  Car,  ^  JT.  G&d,  So,  where  out  of  a  flock  of  ewes 
and  wethers  one  was  stolen,  but  it  could  not  be  ascertained 
whether  it  was  a  ewe  or  a  wether,  and  it  was  described  in  the 
indictment  as  a  sheep,  a  m^ority  of  the  judges  held  it  to  be 
sufficient.    R,  v.  M*  Cully,  2  Moody,  84. 

The  section  of  the  statute  on  whidb  the  above  indictment  is 
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drawn,  most  be  ondentood  ts  extending  only  to  the  stealing 
of  cattle  which  are  alive  :  stealing  a  d^d  sheep,  &c.y  is  but 
sLmple  larceny  at  common  law,  and  the  indictment  shonld 
either  state  it  to  be  dead,  or  describe  it  as  so  mnch  mutton,  ice 


KiUmg  Cattle  or  Sheep,  with  intmt  to  Steal  the  Carcaee. 

Indictment. 

)     The  Jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.    i  oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  wilftilly  and  feloniously  did  kill 

one  ewe  ["  horse,  mare,  gelding,  colt,  or  filly, — bull,  cow,  ox, 
heifer,  or  calf, — ram,  ewe,  iheep,  or  lamb"}  of  the  goods  and 
chattels  of  C.  D.,  with  intent  then  feloniously  to  steal,  take, 
and  carry  away  the  carcase  [or  the  skin,  or  a  certain  part  of 
the  carcase,  that  is  to  say,  the  inward  fat]  of  the  said  ewe,  so 
killed  as  aforesaid :  againpt  the  form  of  the  statute  in  such 
ease  made  and  provided,  and  against  the  peace  of  our  Lady 
the  Queen,  her  crown  and  dignity. 

Felony ;  7  &  8  O.  4,  c.  ^,  s.  26 ;  transportation  for  not 
tfWTo  thm  fifteen  yeare,  nor  leee  than  ten ; — or  imprisonment, 
with  or  without  hard  labour,  for  not  more  than  three  years, 
— the  imprisonment  solitary  for  not  more  than  one  month 
at  a  time,  or  three  months  in  a  year.    1  Vict.  c.  0(>,  ss.  1,  8. 

Svidenee, 
To  maintain  this  indictment,  the  prosecutor  must  prove — 

1.  The  killing  of  the  sheep,  Sec,  as  stated  in  the  indictment 
Where  upon  an  indictment  for  killing  a  lamb,  with  intent  to 
steal  part  of  the  carcase,  it  appeai'ed  tifiat  the  prisoner  cut  the 
leg  off  a  lamb,  whilst  it  was  alive,  and  carrieid  the  leg  away, 
but  the  lamb  afterwards  died  of  the  wound :  the  judge  at  the 
trial  being  of  opinion  that  as  the  death  wound  was  given 
before  the  theft,  the  offence  was  made  out,  the  prisoner  was 
convicted,  and  the  Judges  afterwards  held  the  conviction  to  be 
right.  R.  V.  Clay,  R,  Sc  Ry-  387.  So,  where  a  man  cut  the 
throat  of  an  ewe,  with  intent  to  steal  the  carcase,  but  was  in- 
terrupted before  he  actually  killed  it,  and  it  afterwards  lived 
for  two  days :  being  convicted  upon  this  statute,  the  Judges 
held  the  conviction  to  be  right.  R.  v.  Sutton,  8  Car.  ^  P. 
281. 

2.  That  the  animal  killed,  is  such  as  is  described  in  the  in- 
dictment, as  in  the  last  case. 
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9.  Hie  Intent  to  etetl  tbe  carcase,  or  part  of  it  This  eaa 
on]y  be  proved  from  the  admiaaioDS  or  acla  of  the  defendant 
or  from  evidence  of  other  ftets  from  which  the  jury  may 
ihirly  infer  it  If  he  actually  stole  the  whole  or  part  of  this 
carcase,  this  perhaps  is  the  best  proof  of  his  intent  to  steal  it 
Bren  his  killing  the  sheep,  if  he  were  interrupted  before  he 
oonld  take  any  part  of  it  away,  would  of  itself  be  evidenee 
from  which  the  jury  might  frirly  presume  an  intent  to  steal 
it  Sw  B.  y.  Sutton,  supra.  But  if  he  killed  the  sheep, 
and  then  yoluntarily  left  it,  this  would  be  proof,  not  of  this 
ollbnoe,  but  of  another,  namely,  the  malicious  killing,  maiming, 
or  wounding  cattle,  which  shall  be  mentioned  hereafter. 
Where  a  pr&oner  was  indicted  for  killing  three  sheep  witii 
intent  to  steal  the  whole  of  the  carcases,  and  it  appeared  that 
he  only  stole  the  tallow  and  inside  &t  of  the  three,  and  the 
iht  of  the  backs  of  two  of  them  :  being  convicted,  the  judges 
held  the  evidence  sufficient,  as  the  statute  meant  to  make  ft 
immaterial  whether  the  intent  was  to  steal  the  whole  of  the 
carcase  or  a  part  only.    B,  t.  WUHams,  By,  A*  M.  107. 

Hunting  or  otoaUng  Doer  in  indoood  Plaeeo. 

Indietwent, 

)     The  jurors  for  our  Lady  the  Queen,  upon  their 

to  wit    )  oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  in  certain  inclosed  land  of  C.  D. . 

situate  in  the  parish  of ,  in  the  county  of ,  wherein 

deer  had  been  and  then  were  usually  kept  [*'  tn  the  ineloood 
part  of  any  forest,  chase,  or  purlieu,  or  in  any  inclosed 
land  wherein  deer  shall  be  usually  kept "]  unla^milly,  wil* 
fhlly,  and  feloniously  did  course,  kill,  take,  and  cany  away 
I"  course,  hunt,  snare,  or  carry  away,  or  kill  or  wound,  or 
attempt  to  kill  or  wound  "]  one  fldlow  deer,  [**  any  deer,""] 
the  property  of  the  said  C.  D.,  in  the  said  inclosed  land  then 
kept  and  being :  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity. 

Felony ;  same  punishment  as  for  simple  larceny  ;  7  &  8 
6.  4,  c.  29,  s.  26 ;  that  is,  imprisonment,  with  or  without 
hard  labour,  for  not  more  than  two  years,  {and  the  t'mprt- 
sonment  solitary  for  the  whole  or  any  part  <fthe  time)  and 
if  a  male,  to  be  once,  twice,  or  thrice  publicly  or  privately 
whipped,  if  the  court  shdU  think  fit.    See  ante,  p.  355. 

JSvidenee. 
To  maintain  this  indictment,  the  prosecutor  must  prove— > 
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1.  The  counixig}  kflUng,  or  ■tealing  the  deer^  as  stated  In 
the  indictment. 

2.  That  it  was  committed  in  land  belonging  to  or  in  the 
occupation  of  C.  D. ;  that  the  land  is  in  the  parish,  &c., 
stated  in  the  indictment ;  that  it  is  inclosed ;  and  that  deer 
have  been  and  then  were  usually  kept  in  it. 

As  to  beating  or  wounding  deer-keepers  in  the  exercise  of 
their  duty,  see  atai.  7  A*  8  67. 4,  c.  39, «.  99. 


Hunting  or  stealing  Deer  in  unineloied  Places. 

Indictment. 

)     The  Jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.    $oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord  ,  was  duly  convicted  before 

J.  P.,  Esquire,  one  of  Her  Migesty's  justices  of  the  peace  for 

tiie  coun^  of ,  for  that  he  the  said  A.  B.  on  [jrc,  stating 

the  conrnction,  as  thus :— on ,  in  a  certain  uninclosed 

part  of  a  certain  forest  called ,  in  the  parish  of ,  in 

the  county  of ,  did  unlawfully  and  wilfully  course,  kiU, 

and  carry  awrfy  one  fidlow  deer,  then  in  the  sidd  uninclosed 
part  of  Uiesaid  forest  kept  and  being;  and  the  said  J.  P. 
then  adjudged  the  said  A.  B.,  for  his  said  offence,  to  forfeit  and 

pay  the  sum  of ,  to  be  paid  and  applied  according  to 

law,  and  also  to  pay  to  C.  D.,  the  sum  of for  his  costs 

in  tiiat  behalf;  and  if  the  said  sums  should  not  be  paid  forth- 
with, the  said  J.  P.  thereby  then  adjudged  the  said  A.  B.  to  be 

imprisoned  in  the  house  of  correction  at ,  in  the  said 

county,  for  the  space  of calendar  months,  unless  the  said 

several  sums  should  be  sooner  paid.]  And  the  Jurors  afore- 
said upon  their  oath  aforesaid  do  further  present,  that  the  said 

A.  B.,  being  so  convicted  as  aforesaid,  afterwards  on  the 

day  of ,  in  the  year ,  in  a  certain  other  uninclosed 

part  of  the  said  [forest,  situate  as  aforesaid,  unlawfully,  wll- 
ihUy,  and  feloniously  did  course,  kill,  and  carry  away  [^^eourse, 
huntf  snare,  or  carry  away,  or  kUl  or  wound,  or  attempt  to 
km  or  wound  "]  one  other  fallow  deer  ["  any  deer  "]  then 
in  the  said  last-mentioned  uninclosed  part  of  the  said  forest 
kept  and  being :  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity. 

Fdcny  ;  same  punishment  as  for  simple  larceny ;  7  ft  8 
0. 4,  c.  29,  s.  26 ;  that  is,  imprisonment,  with  or  without 
hard  labour  for  not  more  than  two  years,  (and  theimprison' 
ment  solitary  for  the  whole  or  any  part  of  the  time),  and  if 
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a  mdUf  U  be  #n«0,  ^0100,  or  tkriee  pubUclif  or  prfaold^ 
whipped,  if  the  emtrt  shall  think  fit,    See  ante,  p.  355. 


Stfidenee. 

To  maintein  this  indlctmeDt,  the  proeecntor  must — 

1.  Prodace  and  prove  the  conviction  for  the  former  olfbice, 
or  prove  it  by  an  examined  copy,  and  give  some  evidence  of 
the  identity  of  the  prisoner.  The  prisoner  may  take  objections 
to  the  validity  of  Uie  conviction ;  and  if  he  show  it  to  be  in- 
valid, he  cannot  be  convicted  on  the  indictment.  JR.  v.  Allen, 
B.  ^  By,  513.  Where  it  was  objected  that  the  conviction 
stmted  no  county  where  the  ofibnoe  was  committed,  but  it 
appeared  that  in  the  latter  part  of  the  conviction,  it  directed 
the  penalty  to  be  paid  to  the  overseers  of  the  poor  cf  the  parish 
of  D.,  in  the  county  of  Oxford  **  where  the  said  o^nce  was 
committed,"— Parke,  J.,  held  it  to  be  sufficient.  JR.  v.  Weale, 
6  Car,  j-  P,  135. 

8.  He  must  prove  the  coursing,  killing,  or  stealing  of  the 
second  deer,  as  stated  in  the  indictment.  See  R.  v.  King, 
1  Dew.  jr  Lo,  13  Law  J,4Sm,  , 

3.  That  the  oiitoce  was  committed  in  the  unindosed  part 
of  the  forest,  &c.,  mentioned  in  the  indictment;  and  the 
parish,  kc. 


Taking  or  kiUing  Comes  or  Harei  ky  Night  in  Warrem,  jpc. 

Indietmeni, 

— -      >     The  jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.    S  oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  in  the  night  time,  to  wit,  about 

the  hour  of  eleven  of  the  night  of  the  same  day,  in  a  certain 

warren  and  ground  of  C.  D.,  in  the  parish  of ,  in  the 

county  of ,  then  lawfully  used  for  the  breeding  and  keep- 
ing of  conies  [or  hanw],  unlawfully  and  wilfully  did  take 
[and  kill]  three  conies  [or  hares] :  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Misdemeanor;  7  dc  8  G.  4,  c.  29,  s.  30 ;  fine  or  imprieon' 
mentf  or  both;  the  imprisonment  to  be  with  or  withofU 
hard  labottr,  and  the  whole  or  any  part  of  iJt  solUaryy  as  the 
court  shall  think  Jit,    Id.  s.  4. 
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Soidence. 
To  maintain  ibis  indictment,  the  prosecntor  must  prove— 

1.  That  the  defendant  took  and  killed  tha  conieA,  as  men- 
tioned in  the  indictment.  Where  it  appeared  that  the  prisoner 
Bet  several  wires  in  a  warren,  for  the  purpose  of  catching  rab- 
bits, and  a  rabbit  was  caught  in  one  of  them ;  the  prisoner 
afterwards  came  to  the  warren,  and  just  as  he  was  about  to 
take  up  the  rabbit,  the  warrener  seized  him ;  the  judges  held 
that  the  catching  by  a  snare  was  a  taking  within  the  meaning* 
of  the  statute,  and  that  to  constitute  this  offimce,  it  did  not 
require  such  a  taking  as  was  necessary  in  larceny.  R,  v. 
GlovvTy  R,  j-  By.  360. 

2.  That  he  took  them  in  the  night  time.  And  the  nighttime, 
it  should  seem,  must  be  understood  to  mean  such  a  time  after 
sun-set  and  before  sun-inse,  when  there  is  not  day-light  enough 
to  enable  yon  to  distinguish  a  man's  countenance, — as  was 
formerly  the  rule  in  burglary,  at  common  law.  See  I  Hawk, 
e.  38,  s.  3.  If  it  appear  to  have  been  in  the  day  time,  the 
prisoner  must  be  acquitted. 

3.  That  the  place  in  which  he  took  the  conies,  was  a  warren 
or  ground  used  for  the  purpose  of  keeping  or  breeding  conies  or 
hares  respectively,  situate  in  the  parish,  &e.,  and  in  the  occupa- 
tion of  or  beloDglngto  C.  D.  Where  upon  an  indictment  for  this 
otkoee,  it  appeared  that  the  prosecutor  kept  rabbits,  which  ran 
about  loose  in  his  rick  yard,  and  that  they  had  been  destroyed 
by  poison  in  the  night  time:  Patteson,  J.,  held  that  it  was 
not  a  case  within  the  statute ;  that  the  statute  applied  to  places 
commonly  called  rabbit  warreus,  and  not  to  places  where  a 
few  rabbits  might  be  kept.  B.  v.  Oarratt  et  aZ.,  6  Car.  jr 
P.  369. 


Night  Poaching. 
Indictment. 

!     The  jurors  for  our  Lady  the  Queen,  upon  their 
oath  present,  that  A.  B.,  £.  F.,  and  O.  H.,  together 
with  divers  other  persons  tothe  said  jurors  aforesaid  unknown, 

on  the day  of ,  In  the  year  of  our  Lord ,  about 

the  hour  of  eleven  in  the  night  of  the  same  day,  being  then  re- 
spectively armed  with  guns  [''  any  gun,  ero88'bow,Jire'arms, 
bludgeon,  or  any  other  qffeneive  weapon  "]  did  then  together, 
by  night  as  aforesaid,  and  armed  as  aforesaid,  unlawftiUy 
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enter  certain  land  ['*  any  land,  tohether  open  or  ineloted  "] 

in  the  parish  of ,  in  the  coonty  of ,  then  in  the  oc- 

cnpation  of  one  C.  D.,  and  were  then,  by  night  as  aforesaid, 
and  armed  as  aforesidd,  in  the  said  land,  for  the  pnrpose 
therein  of  taking  and  destroying  game  I"  taking  or  dettrvy^ 
ing  any  game  ar^rablrits  "]:  af^iinst  the  form  of  the  statute  in 
such  case  made  and  proTided,  and  against  the  peace  of  our 
X^ady  the  Queen,  her  crown  and  dignity.  [  You  may  add  a 
eonmt  for  auauUing  or  offering  moHenee  to  the  gamekeeperef 
if  neeeeeary,  ae  ante,  p.  388.  R.  v.  FLnacane  et  al.,  5  Car. 
&  P.  661.  You  cannot  however  add  a  count  /or  ehooting, 
S^CfWith  intent  to  murdert  or  do  oome  grievoue  bodily 
harm,  for  that  ie  a  felony ,  tMe  a  miedemeanor  only.  Where 
there  was  a  eeparate  indictment  for  shooting  at  the  game^ 
keeper,  and  an  application  was  made  on  the  part  qf  the  d^ 
fendant  that  the  prosecutor  should  elect  for  which  qffence  he 
should  proceed,  both  arising  out  of  the  earns  transaction^ — 
Parke,  J,,  held  that  the  prosecutor  was  not  bound  to  aban- 
don either  ;  they  were  perfectly  distinct  ifffenees,  and  the 
one  could  not  possibly  merge  in  the  other*  B. «.  W.  and  J. 
Handley,  6  Car.  k.  P.  666. 

It  is  usual  to  name  the  eUmf\fU  haee  a  name,  or  in  some 
other  mMmer  to  identify  it.  Where  in  one  count  it  was 
called  a  dose,  and  in  another  certain  inclosed  ground,  but 
without  name,  ownerehip,  occupation,  or  dbuttale,  it  was 
holden  ins^ffieient.  R.  v.  Ridley,  R.  &  Ry.  616.  And  where 
it  wae  deecribed  as  a  certain  cover,  Vaughan,  B.,  held  U  to 
be  too  general  and  bad,  R.  v.  Crick,  6  Car.  &  P.  608.  But 
where  it  was  described  as  *' certain  land  in  the  parieh  rf 
Stokcupon'Trent,  in  the  county  qforesaid,  in  the  poesessisn 
asui  occupation"  of  J,  S.,Taunton,  J,,  hdd  it  to  be  s^jfieimt; 
R.  V.  Mellor,  9  Dowl,  173 ;  and  the  same  wae  laid  down  by 
Ld,  CampbellfC,  J,,  tn  R.  v.  Uenell  et  aL,  20  Law  J.  199  m. 
It  is  unnecessary  to  state  that  the  land  ie  inclosed  or  tm- 
indosed.     R.  v.  Andrews,  2  Mo.  &  R.  37. 

Miedemeanor;  iraneportation  for  not  more  than  fonrteen 
nor  lees  than  seren  yeare ; — or  imprisonment  and  hard  labour 
for  not  more  than  three  yeare.    9  O.  4,  c.  69,  s.  9. 

The  offence  can  be  tried  only  before  justieee  qf  gaol  <fe- 
lioery;  9  G.  4,  c.  69,  a.  6;  €md  consequently  not  at 
sessions. 


Smdence. 

To  maintain  this  indlcimenty  the  proaeoator  most  pnrpft<* 

1.  That  the  priaoneia,  or  the  prisonen  and  others,  to  the 
nomber  altogether  of  three  or  more,  eaitrad  tte  land  men- 
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tkned  In  the  indietmeat,  or  were  in  it,  in  the  night  time, 
which  is  defined— ''  to  oommenoe  at  the  expiration  of  the 
flnt  honr  after  son-aet,  and  to  conclode  at  the  beginning  of 
the  last  honr  before  eon-riae."  9  O.  4,  c.  60,  s.  12.  A  yari- 
tfoce  between  the  honr  stated  in  the  indictment  and  that 
proved,  will  not  be  material,  provided  it  appear  to  be  within 
the  hoara  here  mentioned. 

Ab  to  the  entry,  the  worda  of  the  Aet  are  "  unlawfully  enter 
or  be  in  any  land ;"  which  worda  would  leem  to  include  the 
tenant  ixf  the  land  himself,  if  he  have  no  right  by  hie  lease  or 
otherwise  to  take  or  destroy  the  game  there.  Formerly  it  was 
deemed  neoessary  to  show  that  the  prisoners,  or  the  prisonen 
and  others  to  the  number  of  three,  were  all  in  the  same  close 
at  the  same  time;  and  where  an  indictment  charged  that  the 
prisoners  with  oUiers  were  in  Rodborough  Hill  Brake  in  the 
night  time,  far  the  purpose,  &g%  and  the  evidence  was  that  one 
only  was  seen  in  the  brake,  the  others  being  in  an  acyoining 
wood,  separated  from  the  break  by  the  high  load :  Patteson,  J., 
held  that  the  evidence  did  not  sustain  the  indictment ;  they 
should  all  be  proved  to  have  been  in  the  place  mentioned  in 
the  indictment.  JR.  v.  DaumU  et  al.,  6  Car.  ff  P.  398.  But 
it  was  afterwards  holden  that  where  two  entered  a  preserve 
and  two  others  remained  outside,  but  they  were  all  of  the 
aame  party,  and  all  there  for  tiie  same  joint  purpose,  all 
might  be  found  guilty.  R.  v.  Locket ^  7  Car.  ^  P.  300.  JR. 
v.  PoMiey,  Id.  388.  JR.  v.  Worker^  Ry.  ^  M.  165.  So, 
where,  upon  an  indictment  against  six  men  for  this  offence,  it 
was  proved  that  they  were  fdl  in  a  lane  at  the  side  of  the 
field  named  in  the  indictment,  setting  nets,  one  of  them  re- 
mained with  the  nets,  whilst  the  others  went  into  the  field  to 
beat  for  game,  they  then  came  out,  took  up  the  nets,  and  had 
proceed^  some  distance  together  on  the  road  iN^en  they  were 
apprehended :  it  was  olrjected  that  as  those  who  were  in  the 
field  were  not  identified,  all  must  be  acquitted;  but  Wilde, 
C.  J.,  told  the  Jury,  that  If  they  were  of  opinion  that  all  tiie 
defendants  acted  in  concert,  some  going  into  the  field  beating 
lor  game,  whilst  others  rendered  their  aid  by  remaining  ont- 
■de  the  hedge,  they  were  all  liable  to  be  found  guilty ;  tiie 
defendants  behig  aU  found  guilty,  Wilde,  G.  J.,  reserved  the 
question,  whether  his  direction  to  the  jury  was  correct,  for 
the  opinion  of  the  fifteen  Judges,  who,  after  argument  and  oon« 
aideration,  held  the  direetlon  to  be  correct.  R.  v.  WkiUaktr 
et  oL,  3  Car.  jr  S^'  696.  And  lastly,  in  a  very  recent  case, 
leeerved  for  ^e  opbion  of  the  criminal  appeal  court,  it  waa 
stated  that  the  prisoner  with  two  others,  armed  with  guns, 
went  together  in  the  night  time  for  the  purpose  of  killing 
game ;  they  were  seen  together  in  dose  A.,  one  of  the  doses 
mentioned  in  the  indictment,  but  not  in  search  of  game,  there 
being  no  gUDOtein  it,  but  one  of  them  was  seen  in  t^  a^joinhig 
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close  B.,  where  there  werepheaiaiits,  for  the  porpoee  of  taking 
or  killing  them ;  the  indictment  stated  thi^  they  were  ''hi 
Indoeed  land    occupied  by  Charles  White,"  and  both  the 
doeee   A.    and  B.  were  in  the  ocrapation  of  White:    the 
judges  held  that  the  defendants  were  properly  couTieted :  Lord 
Campbell,  C.  J.,  laid  that  a  practice  had  been  introduced  of 
naming  a  particular  close  in  the  indictment,  which  was  whoUy 
unnecessary ;  if  it  state  that  the  men  were  in  a  certain  piece 
of  land,  describing  it,  as  for  instance  that  it  was  in  the  occu- 
pation of  any  person  named,  it  is  enough ;  if  the  men  were 
together  forming  one  party  for  the  purpose  of  destroying  game 
in  any  part  of  the  land,  though  the  land  comprise  whiteacre, 
blackacre,  greenacre  and  other  fields,  and  though  one  of  the 
men  be  in  whiteacre,  another  in  blackacre,  anid  a  third  in 
greenacre,  they  commit  one  oflence  within  the  Act  of  Parlia- 
ment :  Parke,  B.,  said  that  if  ehree  persons  be  In  a  piece  of 
land  for  the  purpose  of  destroying  game  there,  they  are  within 
the  Act,  although  portions  of  the  land  be  described  in  the 
indictment  as  bsing  in  the  occupation  of  different  persons ; 
the  words  '*  open  or  inclosed  "  were  inserted  to  prevent  par^ 
ties  from  supposing  that  they  might  destroy  game  on  waste 
land  with  impunity :  and  Alderson,  B.,  added,  that  it  was  ne- 
cessary to  describe  the  land,  but  it  might  be  alleged  to  be 
two  closes,  even  though  held  by  different  occupiers,  and  al- 
though one  close  be  open  and  the  other  inclosed.     B.  y. 
UezzeU  et  al,,  90  Laiif  J.  192  m.    Formerly  if  any  name 
were  given  to  the  close,  a  variance  between  that  and  the  name 
proved  would  be  &tal ;  see  R.v.  Otoen  et  oL^  By,  j*  M.  118; 
but  now  it  should  seem  that  the  variance  might  be  remedied 
by  amendment.    See  14  jr  16  Vict,  e,  100,  s,  1,  ante^  p,  100. 
So,  if  there  were  any  material  yariance  between  the  indictment 
and  proof  in  the  name  of  the  penon  stated  to  be  the  owner  of 
the  land,  or  in  the  parish,  or  other  local  description,  it  would 
haye  been  fatal ;  but  all  this  may  now  be  remecUed  by  amend- 
ment.   14  ^  16  Viet.  e.  100,  s,  1,  ante,  p.  100. 

2.  That  the  defendants  or  some  of  them  were  armed  with  a 
gun  or  other  weapon.  The  words  in  the  Act  are  **  any  of  such 
persons  being  armed  with  any  gun,  cross-bow,  fire-arms,  bind* 
geon,  or  any  other  ofibnsive  weapon."  Where  large  stones  were 
thrown  at  the  gamekeepers  by  the  poachers,  it  was  left  to  the 
jury  to  say  whether  they  had  brought  the  stones  with  them, 
or  had  found  them  on  the  spot,  for  if  the  former,  they  were 
oflbnsive  weapons  within  the  Act.  JR.  y.  Qriee,  7  Car,  ^ 
P,  803.  Where  one  of  the  prisoners  had  a  stick  with  him, 
large  enough  to  be  deemed  a  bludgeon,  but  which  he  ordi- 
narily used  as  a  crutch,  being  lame:  Taunton,  J., held  that  it 
was  a  question  for  the  jury,  whether  he  took  it  out  upon  the 
occasion  in  question^  with  intent  to  use  it  as  an  ofitosiye 
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'weapon,  or  merely  for  the  pnrpoae  to  which  he  ordinarily 
applied  it ;  the  prisoner  was  acquitted.    J2.  v.  Palmer,  Moody 
|r  M,  70.    But  although  the  indictment  charge  that  the  prl« 
floners  were  all  armed,  proof  that  any  one  of  them  was  armed  will 
rapport  it.    Where  npon  an  indictment  against  three  persons, 
dMirging  them  with  heing  out  at  night,  armed  with  guns,  wlt|i 
intent  to  kill  game,  one  of  the  prisoners  was  identified  as  having 
had  a  gun  on  that  night,  and  it  was  proved  that  there  was  a 
second  gun,  but  the  witness  could  not  swear  which  of  the  other 
two  prisoners  had  it :  all  the  prisoners  were  convicted ;  but 
the  judge  doubting  whether  the  two  latter  prisoners  could  be 
deemed  to  come  within  the  descriptidh  in  the  indictment,  as 
persons  armed  with  guns,'  reserved  the  point  for  the  opinion  of 
the  Judges,  who  were  unanimously  of  opinion  that  the  convic- 
tion was  right.    R,  v.  Smithy  O'Flanaghan,  arvi  Preston, 
M.  ^  By,  368.    So,  where  eight  were  charged  with  being 
•rmed  with  guns,  and  the  proof  was  that  two  were  armed 
with  guns,  the  rest  With  bludgeons,^ they  were  all  con- 
victed, and  the  judges  held  the  conviction  to  be  right.    B. 
T.  Goodjfellow  et  aL,  I  Car,  §f  K»  724.     So,  upon  a  former 
statute  upon  this  subject  (57  G.  3,  c.  90),  where  it  was  neces- 
sarily stated  that  the  prisoners  were  *' found"  armed  with 
gans,  kCf  and  the  evidence  was,  that  the  flash  of  one  of  their 
guns  was  seen  In  a  wood,  but  before  the  prisoners  themselves 
were  seen,  th^  had  abandoned  their  guns,  and  were  afterwan^ 
found  creeping  away  upon  their  knees  :  the  prisoners  beii\g 
convicted,  the  judges  held  the  conviction  to  be  right,  being 
of  opinion  that  the  prisoners  were  found  armed  within  the 
meaning  of  the  statute.    B.  v.  Nash  et  ah,  B.  §f  By.  386. 
But  upon  an  indictment  on  that  statute,  where  it  was  proved 
that  of  two  prisoners  indicted,  one  only  was  armed  on  the 
night  in  question,  and  the  other  was  not  then  aware  that  his 
eompanion  was  armed,  the  judges  held  that  the  prisoner  who 
was  not  armed  could  not  be  convicted.    B.  v.  Southern,  B, 
f^  By,  444.    Such  a  ease,  no  doubt,  would  be  within  the 
words  of  the  present  statute ;  but  whether  upon  a  fair  con- 
struction it  could  be  said  to  be  within  the  meaning  of  it,  may 
be  doubted. 

8.  That  they  entered  the  land,  thus  armed,  for  the  purpose  of 
taking  or  destroying  game  or  rabbits,  as  stated  in  the  indict- 
ment. And  the  word  **  game"  here,  shall  be  deemed  to  in- 
clude hai-es,  pheasants,  partridges,  grouse,  heath,  or  moor 
game,  black  game,  and  bustards.  9  O.  4,  c.  69,  s»  13.  The 
purpose  is  proved,  by  proving  fiicts  from  which  the  jury 
may  presume  it ;  if  it  be  proved  that  they  did  take  or  destroy 
game  or  rabbits  on  the  land  on  that  occasion,  it  is  the  best 
evidence  perhaps  that  they  came  there  for  that  purpose.  The 
faite&t  however  must  be  to  take  or  destroy  game  or  rabbits 

t 


410  Siealm^  FM. 

the  parUcnUr  land,  whldk  tbey  are  italed  in  the  inActmeiil 
to  haTe  entered,  Sse,  Sm  B.  t.  Barham,  By,  jr  M,  151, 
B,  T.  Gainer,  7  Car.  I*  P.  S31.  i?.  t.  CapnoOl  rnnd  Peg§j 
b  Cat.  i  P.  549, 

The  praeecvtloii  mart  appear  to  have  been  oommenoed 
within  twelve  calendar  moniha  after  the  oomsdnion  of  the 
offenee.  9  O,  4,  r.  69,  a,  4.  But  the  commitment  of  the 
defendant  for  trial.  B.  t.  AuitiM^  1  Car,  |r  K,  621,  or  ef«n 
the  information  and  isBuing  of  the  warrant  to  apprehend,  or  at 
beat  the  apprehension  of  &e  defendant  thereon,  B.  ▼.  Brook» 
at  aL,  3  Car,  jr  SI,  409,  may  be  deemed  the 
of  the  proeecufion,  for  thia  parpoae. 


Taking  Hak  in  Water  Mangimg  ie  a  JDwMng-heuM. 


)     The  jnroTB  ftr  oar  Lady  ttie  Qneen,  apoa  their 

to  wit.    )  oath  preient,  that  A.  B.,  on  the day  of ^ 

in  the  year  of  oar  Lord ,  nnlawfaUy  and  wiMiiUy  did  take 

and  destroy  [''  take  or  destrap"'\  ten  ilah  called  troat,  in  oar- 
tain  water  running  through  certain  land  ["  run  through  or 

be  m  anp  land""]  in  the  parish  of ,  In  the  county  of , 

called ,  adjoining  ["  o^^'otmn^  or  Manning  to"']  to  tiio 

dwelling  of  C.  D.  there  situate,  of  which  aaid  water  the  said 
C.  X>0  was  then  and  still  is  the  owner  [or,  in  which  said  water 
the  said  C.  D.  had  then  and  still  has  a  right  of  fishery]  : 
against  the  form  of  the  statute  in  such  case  mi^e  and  provided, 
and  against  the  peace  of  our  Lady  the  Qneea,  her  erown  and 
digni^. 

Misdemeanor;  7  fc  8  0. 4,  c 89,  s. 84 ;  Jine  or  tmprisofi- 
mentf  or  both  ;  tlie  imprieonwiont  to  be  with  or  without  hard 
labour,  and  the  whole  or  any  part  qfit  eolitary,  as  the  court 
ehaU  think  fit,    Id.s.4. 


JBoideneo. 

To  maintain  this  indictment,  the  proaecutor  most  prore— ^ 

1.  A  taking  or  destruction  of  the  fish,  or  some  of  them, 
mentioned  in  the  indictment,  ^es  Olover'e  case,  ante,  p.  405. 
This  part  of  the  statute,  however,  does  not  extend  to  any 
penon  angling  in  the  daytime.    7  ^  8  &•  4, «.  29, «.  94. 

9.  That  the  place  where  they  were  taken  or  destroyed,  wps 
either  a  stream  running  through  the  land,  or  a  pond  in 'the 
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body  If  80  stated  (ibr  the  Btatate  eztei 
adjoiniiig  to  the  dweUlng-hoiue  of  \ 
•xid  that  the  stream  or  pond  either . 
be  had  a  right  of  fishery  In  it : — as  \ 


Stealing  Oysters  er  0% 

Indktmeni. 

)     The  Jnrors  for  our  Lad,  ^    .  .^ir 

to  wit    )  oath  presenty  that  A.  B.,  ov  ^«  — -  day  of  -— ^i 

tn  the  year  of  oxa  Lord ,  felonionsly  did  steal^  take,  and 

carry  away  one  hundred  oysters  firom  a  certain  oyster  bed 

[''  oyeter  bed,  lajfing,  orJUhery^'lf  called ,  the  property 

of  C.  D.,  and  sufficiently  marked  out  and  known  as  the  pro- 
perty of  the  said  C*  D* :  against  the  form  of  the  statute  in 
such  case  made  and  proyided,  and  against  the  peace  of  our 
Lady  the  Queen,  her  crown  and  dignity. 

Pdeny ;  same  pwiiehment  a$  for  simple  larceny;  7  ft  8 
O.  4,  c.  89,  s.  36 ;  that  is,  itnprisonment,  tnth  or  toitheta 
hard  Labour,  for  not  mors  than  two  years,  (and  the  imprieon" 
ment  solitary  for  the  whole  or  any  part  qf  thai  time),  and, 
jfa  male,  to  he  once,  twice,  or  thncs  publicly  or  prioatsly 
whipped,  if  the  court  shaU  think  Jit,    See  ante,  p.  366. 

JSvidetice. 

To  maintain  this  indictment,  the  prosecutor  must  proT»~ 

1.  The  taking  of  the  oystersi  or  some  ot  them,  from  the 
oyster  bed,  lay&g,  or  fishery,  described  in  the  indictment,  in 
the  same  manner  as  in  larceny.    See  ante,  pp.  871, 369. 

8.  That  the  oyster  bed,  laying  or  fishery,  was  at  the  time 
the  property  of  C.  D.,  and  was  sufficiently  marked  out  or  known 
aacucb. 


4»  Stealing  Things  fl»ed  to  thoFreeheUL 

Stealing  Lead,  Iron,  f^,,  fixed  to  JBuHdings,  jr?. 

Indictment* 

— —     )     The  Jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.    )  oath  present,  that  A.  B.,  on  the day  of  — — , 

in  the  year  of  our  Lord ,  fel<mioasly  did  rip,  cut,  mid 

t  8 
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^5/f"  if  any  person  shall  steal, — or  rip,  cut,  or  ireai,  wUlk 
^^  It  to  steal*^  fifty  poands  weight  of  lead  ["any  glass  or 
Toodwork  belonging  to  any  building  whatsoever, — or  amif 
lead,  ironf  copper, brass,  or  other  metal,  or  an^  utensil  or^fix" 
ture,  whether  made  of  metal  or  other  material,  respeetioeiy 
fixed  in  or  to  any  building, — or  any  thing  made  qf  metal, 
fixed  in  any  laMd  being  private  property,  or  for  a  fence  to  an^ 
dweHing^lumse,  garden,  or  area,  or  in  any  square,  street,  or 
other  place  dedieated  to  public  use  oromament*''\  tbe  property 
of  C.  D.,  and  then  fixed  to  a  certain  dwelling-hooM  of  the  said 

C.  D.,  situate  fai  the  parish  of— — ,  in  the  county  of ,  wflh 

intent  the  said  lead  then  feloniously  to  steal,  take,  and  cany 
away :  against  the  form  of  the  statute  in  such  case  made  antf 
pTOTided,  and  against  the  peace  of  our  Lady  the  Qneen,  her 
crown  and  dignity.  {Second  count,)  And  the  jurors  aibre- 
gaid,  upon  their  oath  aforesaid,  do  further  present,  that  the  said 
A.  B.,on  the  day  and  year  aforesaid,  feloniodsly  did  steal,  take 
and  carry  away  fifty  pounds  weight  of  lead,  the  property  of 
C.  D,,  and  then  fixed  to  a  certain  dwelling-house  of  tiie  said 

C.  D.,  sitncte  hi  the  parish  of ,  in  the  county  of 1 

against  the  form  of  the  statute  in  such  case  made  and  proTided, 
and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
dignity.  [^  the  thing  tahen,  ^c,  be  fixed  in  a  square, 
street,  or  other  Kke  place,  it  is  not  necessary  to  allege  it  to> 
be  the  property  qfany  person.    7  ft  6  O.  4,  c.  29,  s.  44. 

Felony ;  punishable  in  the  same  manner  as  simplelareeny  ^ 
7  &  6  G.  4,  c.  29,  s.  44 ;  that  is,  by  imprisonment,  with  or 
without  hard  labour,  for  not  more  than  two  years  {the  im^ 
prisonment  solitary  for  the  whole  or  an^portionof  the  time), 
and  if  a  male,  to  be  once,  twice,  or  thrice  pubHely  or  pri-- 
vately  whipped,  jf  the  court  shall  thinhfit.    Ante,  p.  965. 

Svidence0 

To  maintain  the  first  count  of  this  indietaMiit,  the  praae- 
ftttor  must  prove — 

1  The  ripping,  cuttfaig,  or  breaking  the  lead  firom  the 
building,  as  mentioned  in  the  indictment. 

9.  That  It  was  then  fixed  to  the  dwetling-honsd  of,  or  ia 
the  occupation  of,  C.  D.^  in  the  parish,  &c.,  as  stated  in  the 
indictment.  A  church  has  been  holden  to  be  a  *'  buiMing  " 
within  a  former  Act  upon  this  sulject.  22.  v.  Hickman, 
3  JSast,  P.  C.  603.  1  Leach,  91%.  1  Hawk.  e.  45,  e.  11. 
And  a  cart-shed  in  a  field,  made  of  boanU,  wit^  a  door  wliich 
locked,  but  tlie  roof  not  yet  thatched,  has  been  holden  to  be  a 
building  within  this  Act.  B.  v.  Worrall,  7  Car.  j*  P.  516, 
An  iroB  bar  affixed  to  the  copper  hole  of  a  boAouae  in  s 
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pBPdoD,  has  been  holden  to  be  a  fixture  to  a  buJldiBg,  within 
Che  meaning  of  the  former  Act  upon  this  sabject.  Mamey'e 
coie,  1  Hawk,  c.  45,  «.  19.  But  window  sashes,  temporarily 
fixed  in  the  window  frames,  merely  to  prevent  their  fidling 
out,  but  not  beaded  or  permanently  fs«tened  there,  were 
Golden  not  to  be  fixed  to  the  building  witliin  the  meaning  of 
that  Act.  Hod^€^8  case,  Id.  «.  7, 1  Leach,  240.  So  a  wooden 
gate,  with  an  iron  spring  latch  and  clasp,  and  two  pieces  of 
iron  called  upper  eyes,  which  might  be  lifted  on  and  off  of 
the  hooks  of  the  gate  post  at  pleasure,  was  holden  not  to  be 
a  fixture.  ChaUie*s  ease,  1  Hawk,  c  45,  s.  8.  In  all  these 
cases,  where  it  is  doubtful  whether  the  thing  taken  was  fixed 
or  not,  it  js  prudent  to  add  a  count  for  a  simple  larceny. 

8.  The  intent  to  steal  it.  i9«0an^0,pp.d66,S81.  Thisiste 
be  inferred  firom  the  acts  of  the  deiiendant.  Seeante,  pp.  119,  ISO. 

To  maintain  the  second  count,  the  prosecutor  must  prove — 

1.  The  stealing  of  the  lead,  as  in  larceny.  But  if  the  lead 
Were  fixed  when  he  stole  it^  the  offender  can  only  be  indicted 
in  that  connty,  and  not  in  any  other  county  into  which  he 
may  have  csjrried  the  lead.    It.  t.  Millar,  7  Car,  ^  P.  665. 

3.  That  it  was  then  fixed  to  the  dwelling-house  of,  or  in 
the  ooeupatioB  of,  C.  D.,  m  the  parish,  kc,  as  under  the  last 
^oont.  If  it  be  doubtful  whether  the  lead  was  fixed  at  the 
time,  add  a  count  for  a  simple  larceny,  for  if  the  lead  were  not 
fixed,  within  the  meaning  of  the  Act,  the  defendant  would  not 
be  found  guilty  on  the  above  indictment.  JR.  v.  Qeoch^ 
S  Car,  j*  P.  S03. 

Stealing  Trees^  Shrubs^  or  Undertoood. 

JndMtmenU 

"i     The  jnrocs  for  our  Lady  the  Queen,  upon  their 

to  wit.    5  ooiih  present,  that  A.  B.,  on  the day  of ^ 

in  the  year  of  our  Lord ,  in  a  oertain  pleasure  ground 

[**jHirk,  pleasure  ground,  garden,  orchard,  or  avenue,  or  in 
4my  ground  adioinmg  or  belonging  to  any  dtoeUing^house  "] 
of  C.  D.,  in  the  parish  of ,  in  the  county  of  — '— ,  felo- 
niously did  cut  and  root  up  I"  if  any  person  shall  steal,— hjt 
shall  cut,  breah,  root  up,  or  otherwise  destroy  or  damage  loith 
intent  to  steal "]  one  oak  tree  [**  the  whole  or  any  part  of 
any  tree,  sapling,  or  shrub,  or  any  underwood"']  the  pro- 
perty of  the  said  C.  D.,  in  the  said  pleasure  ground  then 
growing,  with  intent  then  the  said  tree  feloniously  to  steal, 
take,  and  carry  away,  thereby  then  doing  ii^ory  to  the  said 
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C.  D.  to  an  amount  azeeeding  the  sum  of  one  ponnd :  againit 
ttie  form  of  the  etatate  in  such  caae  made  and  proridea,  and 
against  the  peace  of  onr  Lady  the  Qoeen,  her  crown  and 
dignity.  (Second  emmt.)  And  the  jorors  aforesaid  npoo 
their  oath  afbresaid  do  fbrUier  preeenti  that  the  said  A.  B.,  on 
the  day  and  year  aforesaid,  in  a  certain  pleasure  groond  of 

the  said  C.  D.,  in  the  parish  of ,  in  tiie  county  of y 

ftlonionsly  did  steal,  take,  and  carry  away,  a  certain  other 
oak  tree,  of  the  value  of  [one]  pound,  the  property  of  the 
aaid  C.  D.,  in  the  said  pleasure  ground  Chen  growing :  against 
the  form  of  the  statute  in  such  case  made  and  proyided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
dignity. 

Felony ;  jntmekable  in  the  eatne  manner  ae  eimple  larceny; 
7  &  8  G.  4,  c.  S9,  s.  38 ;  that  ie,  by  imprieonment^  with  or 
leithout  hard  laiour,  for  not  more  than  two  yeare,  (the  im- 
prieonment  eolitaryfor  the  lohoUorany  part  tf  the  time)^ 
and  if  a  male,  to  he  once,  turiee,  or  thrice  pibUcly  or  privaMy 
whipped,  if  the  court  ehdtt  thinhjit.    Ante,  p.  865. 

The  eame  puniehment,  jf  the  tree,  f^.,  be  growing  ^las- 
where,  and  the  val%ie,  or  the  amount  tf  injury  done,  exceed 
the  eum  tffteepounde,    7  &  8  0. 4,  c  29,  s.  88. 


Soidenoe* 

To  maintain  the  flitt  eount  of  this  indietBMnt^  the  proaeentiflr 
must  proT^^ 

1.  That  the  prisoner  cut  or  rooted  up  the  tree  mentioned  in 
the  indictment;  eee  It,  v.  Hodgee,  i>^a$  and  that  tlie  in- 
Jury  thereby  occasioned,  exceeded  in  amount  the  sum  of  one 
pound. 

S.  That  the  tree  was  at  the  time  growing  in  a  pleasure 
ground  of  C.  D.,  or  in  his  occupation,  as  desoibed  in  the  in- 
dictment.   See  B,  T.  Hodgee,  i^fra,    Also  the  parish,  Ace. 

3.  The  intent  to  steal  it.  This  is  proved  from  the  words  or 
acts  of  the  defendant,  or  by  proof  of  any  other  Acts  from 
which  the  jury  may  fairly  infer  it.    See  ante,  pp.  119, 190. 

To  maintain  the  second  count,  the  prosecutor  must  prov»^ 

'  1.  A  stealing  of  the  tree,  as  in  larceny.  See  ante,  pp.  309, 
871 .  It  must  be  laid  and  proved  to  have  been  of  the  value  of  one 
pound  at  least ;  if  it  were  of  a  less  value  the  offence  would  be 
punishable  on  summary  conviction  only,  unless  it  be  a  third 
oAmce,  that  is  to  say,  an  ofRsnce  committed  after  two  previous 
convictions.  7  ^  8  &.  4,  c.  89,  t.  89.  Where,  upon  an  indict- 
ment for  stealing  pear  trees,  it  appeared  that  they  were  grafted 
seedlings  about  seven  feet  high,  and  it  was  objected  that 
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they  nnttt  be  deemed  plinto  wtchlii  the  iikeaiiiiig  of  another 
eeetira  of  the  Act,  and  not  treee,  ifce.,  within  the  88th 
section  on  which  this  indictment  is  framed :  bat  Parke,  J^ 
iMldthatthey  were  property  described  as  trees.  R,y,Hodge8f 
Moedff  f  M,  841.  Stealing  plants,  roots,  fraits,  or  vegetable 
fkrodnctions,  growing  in  a  garden,  orchard,  narsery  ground, 
bot-hoose,  green-honse,  or  conservatory,  is  panishable  only 
<m  sommary  conviction  for  a  first  offence,  but  to  a  felony,  and 
punishable  as  simple  larceny,  if  committed  after  a  previoof 
conviction.    7  I*  8  (?.  4,  e.  28,  a.  42. 

2.  That  the  tree  was,  at  the  time,  growing  in  a  pleasure 
ground  of  C.  D.,  in  the  parish,  &c.  Tlw  words  in  the  act  are, 
**  park,  pleasure  ground,  garden,  orchard,  or  avenue,  or  in 
any  ground  a^oining  or  belonging  to  any  dweHing-house." 
Where  the  tree  was  described  as  growing  in  g^und  acyoining 
a  dwelling-^onse,  and  it  appeared  that  the  ground  was  lepa- 
rated  from  the  house  by  a  narrow  paved  entry  and  a  paling: 
Parke,  J.,  held  that  the  evidence  did  not  maintain  the  indict- 
ment ;  ground  to  be  aiiyalning  to  a  dweUing-honse,  within 
the  meaning  of  tlie  statnte,  must  be  immediately  contiguona 
to  it,  without  anything  intervening.  JR.  v.  Hsdge^  supra, 
if  the  stealing,  or  the  cutting,  ftc,  with  intent  to  steal,  be  of 
« tree  growing  elsewhere,  the  value,  or  the  ii\)ury  done  must 
be  laid  and  proved  to  exceed  five  pounds.  7  j^  8  67.  4, «.  Sa9i, 
^88. 

Sieaiing  from  Mmea» 

Indietment, 

)    The  Jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.    )«ath  present,  that  A.  B.,  on  the day  of-—, 

in  the  year  of  our  Lord  — -— ,  in  a  certain  coal  mine  of  C.  D., 

in  the  parish  of ,  in  the  county  of ,  ["  tnifief  hed,  or 

vein  iherstf'*}  feloniously  did  sever  \*'  steal,  or  sever  with  ih^ 
tent  to  steaP*}  one  ton  weight  of  coal  ['<  the  ore  of  any  metaif 
0r  any  lapis  ealaminaris,  manganese  orjmumf teft,  or  any  toady 
blaeh  eawke,  or  Hack  lead,  or  any  coal  orcannk  coal "]  the 
property  of  the  said  C.  D.,  in  the  said  mine  then  being,  with 
Intent  the  said  coal  folonioiuly  to  steal,  take,  and  carry  away  2 
against  the  form  of  the  statute  in  such  case  made  and  pr0« 
vided,  and  against  the  peace  of  our  Lady  the  Queen,  her 
crown  and  di^ty.  (Second  count,)  And  the  JnroiB  aforesaid 
ttpon  ttwir  oath  aforesaid  do  further  present,  that  the  said 
A.  B.,  on  the  day  and  year  aforesaid,  in  a  certain  coal  mine 

<yf  the  said  C.  D.,  in  the  parish  of ^,  in  the  county  of , 

fidoniously  did  steal,  take,  and  carry  away  from  the  said  mine 
ohe  tan  of  coaj,  the  property  of  the  said  C.  D. :  against  the 
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form  of  the  ttatate  in  tuch  ease  made  and  provided,  and 
against  tlie  peace  of  our  Lady  the  Queen,  her  crown  and 
dignity. 

Felony  ;  punishabU  in  the  eame  nuinner  ae  eimple  larc&my; 
7  &  8  G.  4,  c.  29,  a.  87 ;  that  is,  hy  impritpnment,  yrith  or 
toit?unit  hard  labour,  for  not  more  than  two  years,  (the  t»- 
prisonment  eolitary  for  the  whole  or  any  part  qf  the  time), 
and  if  a  male,  to  be  once,  twice,  or  thrice  publicly  or 
vately  whipped,  if  the  court  shall  thinhfit.    Ante,  p.  355. 


JSvidsnee. 

To  maintain  the  £nt  count  of  this  indictment,  the  proeecv- 
tor  must  prove— 

.  1.  A  aeverance  of  the  coal  in  the  mine. 

.'  2.  That  the  mine  was  then  the  property  of  C.  D.,  or  in  hia 
occupation  as  tenant,  and  that  it  is  situate  in  the  pariah,  Jcc 
See  B.  y.  Bleasdale,  i^fra, 

3.  The  intent  to  steal.  This  is  proved  from  the  words  or 
IMts  of  the  defendant,  or  by  proof  of  other  &ct8  from  which 
the  jury  may  fairly  presume  it.  The  very  act  of  severing  the 
coal  if  the  defendant  had  no  bond  fide  claim  of  Hgfat  to  it,  ia 
sufficient  presumptive  evidence  <rf  an  intent  to  steal.  '  Soo 
ante,  pp.  119, 120.  . 

To  maintain  the  second  count,  the  prosecutor  must  prove — 

1.  The  stealing  of  the  coal,  either  by  the  prisoner  himeeH 
or  by  others  by  bis  orders.  Where  the  lessee  of  a  coal  pit  was 
chai^ied,  in  one  count,  with  stealing  coal,  the  property  of 
thirty  difierent  persons,  who  had  mines  in  the  vicinity  of  his, 
into  which  he  caused  his  men  to  work  and  take  the  coal, — 
the  prisoner's  counsel,  at  the  trial,  applied  that  the  counsel 
for  the  prosecution  should  select  some  particular  act  done  on 
a  particular  day,  and  confine  his  statement  and  evidence 
to  that ;  but  the  judge  (Erie,  J.,)  refused  to  interfere ;  the 
case  was  then  gone  into  and  proved,  and  the  prisoner's 
counsel  objected  to  the  count,  as  charging  a  stealing  of  the 
coal  of  several  persons,  in  different  places  and  at  Afferent 
times :  but  the  judge  held  that  the  different  workings  might 
be  relied  on  to  show  the  felonious  intent,  although  they  ex- 
tended into  twenty  different  counties,  and  the  coal  belonged  to 
twenty  different  persons,  and  extended  over  twenty  years,  if 
the  mining  operations  were  continuous  for  that  time.  JR.  v. 
Bleasdale,  2  Car,  jp  K,  765.    Here  the  men  were  innocent 
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jKg^aulM,  sod  the  delendaat  was  properly  indicted  aspiineip*!. 
JBat  eyen  if  the  men  had  a  guilty  knowledge  of  the  wrong  they 
were  doing,  and  the  defendant  were  in  thatcaae  only  acoeBsoiy 
beftve  the  &ct,  yet  lie  might  be  indicted  as  prindpal ;  for  now 
.an  accessory  before  the  fiu^  to  a  felony,  may  be  indicted,  tried, 
convictod,  and  punished,  in  all  respects  as  if  he  were  a  princi* 
pal  iblon.  11^12  Viet,  c.  46,  «.  1 .  See  amie,  p.  10.  Where 
the  working  miners,  however,  cheated  each  other,  by  one 
taking  from  the  heap  of  another  for  the  purpose  of  increasing 
t|ie  sum  he  was  to  receiTe  for  his  labour,  but  the  whole  was 
rendered  to  the  owner :  the  judg^  held  It  not  to  be  larceny ; 
R.  V.  W^by  Ry.  ^M.  431 ;  but  now  by  stat.  2  &  3  Vict, 
c  68,  s.  10,  if  any  person  employed  in  a  mine  in  the  county 
of  Cornwall,  shall  take,  remove,  or  conceal  ax^  ore,  with 
patent  to  defraud  the  proprietor  or  any  workman,  he  shall  be 
guilty  of  felony,  and  punished  as  for  simple  larceny. 

8.  That  the  mine  was  then  the  property  of  C.  D.,  or  in  his 
occupation  as  tenant  \  eee  R.y*  Bleaedale,  eupra  ;  and  that 
It  is  in  the  parish,  &c. 


6.  Stealing  from  the  Person, 

Robbery. 

Indictment, 

—     )     The  jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.    \  oath  present,  that  A.  B.,  on  the day  of > 

in  the  year  of  our  Lord ,  in  and  upon  C.  D.  feloniously 

did  make  an  assault,  and  him  the  said  C.  D.  did  then  feloni^ 
ously  put  in  fear  and  danger  of  his  life,  and  did  then  feloni- 
ously and  violently  steal,  take,  and  carry  away,  from  the 
person,  and  against  the  will  of  Uie  said  C.  D.,  certain  money 
of  the  said  C.  D.,  and  one  gold  watch  of  the  goods  and  chattob 
of  the  said  C.  D. :  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity.  {If  the  preeecuior  were 
robbed  9f  hank  notet,  they  may  be  deecribed  as  money,  as  in 
the  abooe  form,  14  &  16  Vict  c.  100,  s.  16,  ante,  p.  00. 
Where  an  ituUctment  for  robbery  charged  fow  persons  toUh 
assauUing  A,  B.  and  C,  D.  andsteaHng  two  shillings  from 
A.  B,  and  one  shiUing  from  C,  D,,^Tindalf  C.  J.,  held  it 
to  be  good,  the  whole  being  one  transaction,  R.  v.  Giddhis 
et  al..  Car.  k  M.  034. 

Fdony ;  transportation  for  not  more  than  fifteen  years, 
nor  less  than  ten  {  or  imprisonment  (with  or  wiihavt  hard 

t  3 
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Uhaur^  ieet  10)  for  not  man  than  three  yeftrr.  1  TleL 
e.  87,  s.  5.  AcceaoriBi  brfore  thefaety  the  mme  ptmUkmeni; 
late,  p.  16 ;  aeee$mnrie$  tffter  the  ftity  imprieenmeiU,  wUk 
er  vfitheut  hard  labour^  for  net  mene  than  two  year*. 
1  Vict,  c  87,  B.  9.  Coete,  lee  ante,  p.  166 ;  eoite  qf  appre- 
hemion,  see  ante,  p.  189.  As  to  robbery  with  vtolence,  tae 
poet,  p.  484. 


Svidenee, 
To  mahitalii  thie  ladietment,  the  proeeentor  nmet  prore— 

1.  The  foroe  or  riolenee  or  threats  need  by  fiie  prisoner,  In 
taking  from  him,  or  compelling  him  to  deliTer  up,  the  pro* 
perty  in  question.  Robbery  is  defined  to  be  a  fclonioos  taking 
of  money  or  goods  from  the  person  of  another,  or  in  his  pre- 
sence, against  his  will,  by  violence  or  potting  him  in  lear. 
And  this  violence  or  patting  liim  in  fear  must  precede  or  ae> 
company  the  stealing.  And  therefore  where  it  appeared  that 
the  prisoner  caught  hold  of  the  proeecntor's  watch  chain  and 
Jerked  his  watch  from  his  pocket  with  considendile  forae^ 
upon  which  a  scuffle  ensued  and  the  prisoner  was  secured ; 
Garrow,  B.,  held  that  the  force  used  to  obtain  the  watch  did 
not  make  the  ofibnce  amount  to  robbery ;  nor  did  tibe  foroe 
used  afterwards  in  the  seoffle,  for  the  foroe,  tec,  neoessaiy  to 
constitute  robbery,  must  be  either  immediately  before  or  at 
the  time  of  the  larceny,  and  not  after  it.  B,  y.  OnoeUf  1  Car, 
^  P.  804.  8o,  where  a  man  having  money  in  his  hand,  eome 
uieves  struck  it  out,  and  then  by  menaces  drove  the  owner 
off,  and  they  took  the  money  up  themselves,  and  made  cff 
with  it :  this  was  holden  not  to  be  robbery ;  for  the  menae^ 
^hich  alone  put  the  prosecutor  in  foar,  was  after  tiie  loss  of 
bis  money.  B.  v.  Franeie  et  al.,  8  Str»  1015.  B,  v.  Oreif 
et  al,y  8  EoMty  P.  C  708.  So,  where  the  prisoner  being  on 
horseback,  desired  the  prosecutor  to  open  a  gate  for  him,  and 
whilst  he  was  doing  so  the  prisoner  picked  his  pocket  of  his 
purse ;  the  prosecutor  turning  round,  and  seeing  his  pone  in 
the  prisoner's  hand,  demanded  it  of  him,  upon  whiefa  the 
prisoner  threatened  him  that  if  he  spoke  of  his  purse  he  would 
pull  his  house  about  his  ears,  and  drive  him  out  of  the  coun- 
try ;  this  was  holden  not  to  be  robbery,  becsnse  the  vrords  of 
menace  were  not  used  until  after  the  taJdng.  Harman^e  eaee. 
Bo.  Bep.  164.    1  HaU,  634.    8  Saet,  P.  C,  786. 786. 

As  to  what  violence  is  sufficient  to  constitute  robbery^ — the 
ordinary  mode  formerly  of  presenting  a  pistol  at  a  man,  is 
deemed  sufficient.  In  NoMen's  case,  {Foot.  189,  oiifv, 
p.  304),  it  is  said  that  the  highwayman  presented  a  weapon  and 
demanded  his  money.    So,  if  the  robber  assault  the  party  in 
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•Ay  tAs/t  tr»7,  nndar  saoh  dremnitaDoei  of  terror  as  to  etiuO 
him  to  deliTer  up  his  uoney  or  other  propsrty,  1  Hawk,  e.d4y 
S.  8,  or  if  tlMire  bo  a  struggle  lor  the  property  before  it  is 
tsksn,  DanMB  ea^,  %  JBmtt^  P.  C.  709,  it  is  safficient. 
Where  a  man  attempted  to  eommit  a  rape,  and  the  woman 
gave  him  money  to  desist,  whidi  he  took,  bat  still  continued 
his  violenee  to  her  until  iatemipted,-^thiB  was  holden  to  be 
robbery.  B.  t.  Blackkumy  2  Eagt^  P«  C  117.  Where  a 
man  employed  to  keep  a  woman  in  cnstody  until  her  husband 
Ntoraed  with  bail  Ibr  her,  put  haadouA  on  her,  put  her  into 
a  haebiey  coach  to  take  her  to  prison,  and  whilst  in  the  coach 
he  put  his  httid  into  her  podket  and  took  out  Ibur  shillings :  this 
was  holden  to  be  robbery.  Qoicovg^*  etue,  ft  Etut,  P.  C. 
700^  1  Leaehj  818.  Where  the  prisoner  laid  Tiolent  hold 
of  the  seals  and  chain  of  the  prosecutor's  watch,  and  succeeded 
in  palling  the  watch  out  of  his  fob ;  the  watch,  howeyer,  being 
eeonvd  by  a  steel  chain,  which  went  round  the  prosecutor's 
sieek,  prevented  the  prisoner  from  ioimediately  taking  it  $  but 
1^  polling,  and  by  two  or  three  Jerks,  he  broke  the  steisl  ciisJn, 
and  then  ran  oif  with  the  watch :  Park,  J.,  before  whom  the 
prisoner  was  tried,  held  this  to  be  sufficient  Tiolence  to  con« 
stitnte  the  crime  of  robbery ;  that  although  ihiue  was  no  ac- 
tual iijury  to  the  person,  yet  as  force  was  necessary  to  sepa* 
rate  the  thing  stolen  iirom  the  person,  it  was  robbery :  the 
prisoner  being  eooTicted,  and  the  case  being  afterwards  re- 
oenred  for  the  opinion  of  the  judges,  whether  there  was  snffi* 
dent  Tiolence  in  this  case  to  conrtitate  robbery,  or  whether  it 
did  not  amount  merely  to  a  stealing  from  the  person,  they 
were  naanimonsly  of  opinion  that  the  oonTiction  was  right ; 
for  the  prisoner  oould  not  obtain  the  watch  at  once,  but  had 
to  overcome  the  rssistanee  of  Uie  steel  chain  by  actual  force. 
R.  ▼.  itfoson,  JR.  f  Rp.  419.  See  B.  r.  Oneeil,  empra.  So, 
where  a  man  snatched  at  an  ear*ring  in  a  lady^s  ear,  tore  it 
from  the  ear,  which  bled  much,  and  was  attended  with  great 
pain,->thiswas  holden  to  be  robbery.  JL  v.  Lmpier^  3  Saet^ 
P.  €.  667, 1  Leaeh,  860. 

But  actual  force  is  not  essentially  necessary  to  constitute  rob- 
bery ;  if  by  the  use  of  threats,  by  word  or  gesture,  sufficient  to 
•veroome  a  mind  of  ordinary  firmness,  a  man  be  induced  to 
^ait  with  his  property  to  another  who  has  no  pretence  or 
elabn  of  right  to  it,  it  is  as  much  a  robbery  as  if  it  had  been 
obtained  by  actual  violence.  Feet.  128.  Where  a  man  was 
intimidated  by  a  mob  asking  him  fbr  money,  which  he  gave 
tiiem,  it  was  holden  to  be  robbery.  Taplin'e  eaeey  3  Saet, 
P.  C,  718.  And  where,  upon  the  trial  of  an  indictment  fbr 
robbery,  It  appeared  that  a  mob  came  to  the  prosecutor's 
house,  and  the  prisoners,  who  were  amongst  them,  advised 
1dm  to  give  them  something  to  get  rid  of  them  and  prevent 
■dsehlef,  and  they  obtained  moa^  from  him  by  these  means; 
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Parke,  J.,  (■Her  conflnltfaig  with  Vani^iui,  B.,  tnd  Aldtnam, 
J .,)  admitted  evidenee  of  the  acts  of  &b  mob  at  other  pfaMeBy 
both  before  and  after  on  the  nme  day,  to  show  that  the  adviee 
of  the  prisoners  was  not  hondfidej  but  in  reality  a  mere  mode 
of  robbing  the  proseeut<»'.  R.  y.  Winkworth  et  al,^  4  Car.  ^ 
P.  992.  So,  if  a  man  give  money,  on  a  threat  to  destroy  fall 
child  if  he  refused,  this  would  be  robbery.  Per  Hatkamy  B., 
in  J>cmHy*9  ease,  3  JBoMt,  P.  C.  718.  Where,  at  a  time  of 
great  riots  in  Birmingham,  where  the  mob  had  plundered  and 
pulled  down  sereral  houses,  the  prisoners  went  to  the  proae* 
cutor's  house  near  Birmingham,  accompanied  by  a  stranger, 
whom  they  represented  as  the  head  of  the  mob;  the  stranger  told 
him  that  his  house  was  marked  to  come  down  the  next  morning 
at  two  o'clock,  and  that  it  should  be  so  unless  he  gaye  him  some- 
thing for  his  men  to  drink ;  he  asked  twenty  guineas,  but  all  the 
prosecutor  bad  was  nine  guineas  and  a  half,  and,  terrified  for  the 
safiety  of  his  property,  but  not  ^prehensiye  of  any  ii^jury  to 
his  person,  he  gaye  them  to  the  stranger,  and  the  prisoneiB 
afterwards  had  a  share  of  them  j  the  prisonen  being  indicted 
for  this  as  robbery,  the  jury  found  that  the  proeecntor  did  not 
deliyer  his  money  from  any  apprehension  of  personal  danger, 
but  from  fear  that  if  he  refused,  his  house  would  thereafter  be 
pulkd  down  as  other  houses  in  Birmingham  had  been  ;  and  the 
case  being  reseryed  for  the  opinion  of  the  judges,  they  held  it 
to  be  robbery.  M,  y.  J.  and  B.  Astley,  2  Ba$i,  P.  C  728, 
S.  P.  B,  y.  SimtmSy  and  B.  y.  Bnnon,  Id,  731.  So,  it  was 
formerly  holden  that  obtaining  money  from  a  man,  by  threat- 
ening to  charge  him  with  unnatural  practices,  was  robbery, 
wheSier  the  threats  were  accompanied  with  any  constraint  of 
his  person,  B.  y.  Canon  and  Coddrngtan,  B.  ff  By.  146,  or 
not ;  B.  y.  Egerton,  B.  ^  By.  376 ;  and  this,  alUiough  he  gave 
up  the  property,  not  from  any  apprehension  of  danger  to  his 
person,  nor  of  prosecution  or  punishment,  but  from  a  foar  of 
losing  his  character  or  situation,  by  haying  so  abominable  an 
offence  imputed  to  him,  Id.,or  even  from  a  desire  and  intention 
to  detect  and  prosecute  theoflbnder.  B.  y.  Fuller ,  B.  4r  By.  406. 
It  was  afterwards  declared  to  be  robbery  by  $tai.  7  ^  S  &.  4, 
c.  29, «.  7.  But  it  is  now  made  a  substantive  offbnce,  by  etat. 
1  Vict,  c,  87,  $,  4,  and  I  have  already  treated  of  it,  ante, 
p.  327.  So,  accusing,  or  threatening  to*  accuse  a  man  of  such 
an  offence,  with  intent  to  extort,  although  no  money  be  ob- 
tained by  it,  are,  we  have  seen,  (ante,  pp.  323, 326),  felonies, 
and  punishable  with  great  and  deserved  severity.  So,  sending 
a  letter  threatening  to  kill  or  murder  any  person,  or  to  bum 
or  destroy  his  house,  out-houses,  bams,  stacks  of  com,  ix.,  Is 
a  foluny,  and  pnnishiable  with  severity ;  of  which  latter  ofience 
the  reader  will  find  the  form  of  indictment  and  the  evidence,  in 
the  next  section.  But  where  a  woman  was  forced  into  a  mock 
auction  room  in  the  Strand,  and  kept  there^  and  required  to 
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ytsj  for  (Toodi  said  to  be  knocked  down  to  her,  tad  tbreetened 
to  be  taken  before  a  magistrate,  and  from  thence  to  Newgate, 
for  not  paying  for  them,  by  which  latter  threat  the  partiea  ob* 
tained  money  from  her :  this  was  holden  not  to  be  robbery, 
for  as  the  woman  had  done  no  wrong,  she  ought  not  to  be 
afraid  of  going  before  the  magistrate.  JR.  ▼•  Wood  and 
Knewlandy  2  East,  P.  C.  732. 

2.  A  larceny  of  the  property  from  the  person,  namely,  a 
taking,  a  caiTying  away,  and  a  felonious  intent,  as  directed, 
ante,  p.  371.  The  taking  may  be  actual  or  constructive,  as 
in  larceny.  See  ante,  p.  371*  An  actual  taking,  is  where  the 
robber,  by  violence  or  threata,  actually  takes  the  money  or 
other  property  fit>m  the  prosecutor.  And  not  only  the  taking 
of  money  out  of  a  man's  pocket,  or  the  horse  on  which  he  is 
riding,  but  the  teking  of  any  thing  openly  and  before  his  face, 
which  is  under  his  immediate  and  personal  care  and  protect 
tion,  may  properly  enough  be  said  to  be  a  taking  from  the 
person.  1  Hawk*  c,  ^,  «.  6.  And  therefore  a  man  who 
assaults  me  and  takes  away  my  horse  standing  by  me,  or 
having  put  me  in  fear  drives  my  cattle  away  in  my  presence 
out  of  my  pasture,  or  takes  up  my  purse  which  in  my  iright  I 
cast  into  a  bush,  or  my  hat  whidi  fell  ftxxm  my  head,  or  robs 
my  servant  of  my  money  before  my  &oe, — ^may  be  indicted  as 
having  robbed  me  of  them.  Id.  But  if  a  robber  cut  my 
girdle  to  get  my  purse,  and  the  purse  foil  to  the  g^und,  and 
he  never  gets  it  into  his  possession,  this  is  not  a  robbery. 
1  Hawk,  e,  34,  «.  3.  If  thieves  come  to  rob  A.,  and  iindiiijg 
little  about  him,  force  him  by  menace  of  death  to  bring  them 
a  greater  sum,  which  he  does,  and  they  take  it:  this  is  rob- 
bed, the  fear  from  the  menace  operating  until  the  delivery  of 
the  money.  Staumff.  27.  1  Hale,  532.  A  constructive 
taking,  is,  where  a  robber  obtains  my  money  or  other  property 
from  me  under  some  feigned  pretence,  and  1  from  fear  yield  to 
the  pretence,  although  I  know  it  to  be  feigped.  As  if  a  man 
with  a  drawn  sword,  under  circumstences  calculated  to  create 
terror  and  evincing  a  felonious  intent,  ask  alms  of  me,  and  I 
fearing  the  consequences  of  a  refusal,  give  him  money,  this  is 
robbery ;  and  the  like  as  to  all  colourable  gifts  extorted  by 
fear  of  violence.  1  Hale,  633.  Or  if  violence  be  used  at  first 
ineffectually,  and  the  robber  then  desist,  and  ask  the  money  as 
alms,  and  frt)m  fear  of  further  violence  I  give  it  to  him,  it  is 
robbery.  1  Hawk.  e.  34,  #.  8.  Where  during  the  riots  in 
I/mdon,  in  1780,  a  boy,  with  a  cockade  in  his  hat,  knocked 
violently  at  the  door  of  the  house  of  one  Jf  ahon,  and  when 
'Mahon  opened  it,  the  boy  said,  ''God  bless  your  honour, 
remember  the  poor  mob,"  but  Mahon  told  him  to  go  along, 
and  the  boy  said,  [*  Then  I  will  go  and  fetch  my  captain ; "  the 
boy  came  back  presently  with  a  mob  of  about  one  hundred  per- 
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ioM,  artMd  wiA  sticks,  Ac,  beaded  bj  one  TspUa  on 
back,  and  tbe  boy  nid,  *'  Now  I  bava  brongbt  my  oaptaiiiy 
and  tome  of  tbe  bystanders  nid  "  Yon  must  give  tbem  soBne* 
tbing ; "  Mabon  tben  asked  Tsplin  **  How  mucb,"  and  Ikplin 
answered,  **  Half-anaown ; "  upon  wbicb  Mabon  gave  bim  tim 
balf  crown,  altbongb  before  tbat  be  bad  intended  giving  only  a 
sbilling ;  and  tben  tbe  mob  gaye  tbree  cheers  snd  pansod  on  : 
tbis  was  bolden  to  be  robbery.  TapUn'$  case,  2  East,  P.  C.  7 1 S. 
Wbere  a  man  took  a  bodiel  and  a  balf  of  idieat,  woitb  eight 
sbiUbigs,  and  foreed  tbe  owner  to  take  tbirteen  pence  for  H, 
tiueatoiing  to  kill  ber  if  sbe  refosed :  tbe  jadges  bdd  tbin 
elearly  to  be  robbery.    B,  t.  ^S^moim,  2  Baet,  P.  C.  719L 
Bo,  wbere  upon  an  indictment  for  robbery,  it  appeared  tbat 
tbe  prisoner  with  a  great  mob  came  to  tbe  prosecnftor, 
who  bad  tben  coin  belonging  to  other  persons  in  bis  poa* 
seision,  and  offtred  bim  thirty  shillings  a  load  for  it,  and 
tbc^  said  tbat  if  he  would  not  take  that,  they  would  take 
the  com  away ;  and  the  prosecutor  was  therefore  obliged  to 
sell  it  for  thirty  ihilUngs  a  load,  although  it  was  worth  tbir^* 
sight  shillings :  this  was  held  to  be  robbery,  and  die  priaoasr 
was  oonvictML    8peneer*$  oise,  S  Sa§i,  P.  C.  713.    In  an 
action  against  tbe  hundred  by  one  Meniman,  ior  tbe  Talae 
of  some  cheeses,  Ac,  of  which  be  bad  been  robbed,  it  appeared 
that  be  was  going  along  the  highway  with  the  cheeses  in  a 
cart,  when  he  was  stopp^  by  one  Hall,  who  insisted  on  seising 
tiiem  for  want  of  a  permit  (which  was  found  by  tbe  Juiy  to  be 
a  mere  pretence  for  the  purpoie  of  defiranding  Merriman,  no 
permit  being  neeecsary),  and   after  iome  altercation  they 
agreed  to  go  before  the  magistrate  to  determine  the  matter ; 
in  the  mean  time,  other  persons  riotously  aesemUed   on 
account  of  tbe  deamees  of  provisions,  and  in  confederacy  with 
Hall,  carried  away  tbe  goods  in  Merriman's  absence :  this 
was  bolden  by  Hewitt,  J.,  to  be  robbery.  Merriman  ▼•  Him- 
drsd  of  Cki]^)enhain,  3  Bastj  P.  C,  700. 

Tbe  canying  away  must  be  proyed,  as  in  simple  larceny. 
See  ante,  p.  879w  Where  upon  an  indictment  for  robbery,  it 
speared  that  tbe  prisoner  snatched  at  an  eai^ring  in  a  lady's 
ear,  tore  it  from  the  ear,  but  it  iell  amongst  her  hair,  where  sbe 
found  it  on  ber  return  home, — ^thiswss  bolden  a  sufficient 
asportation,  and  (from  tbe  force  and  violence  with  which 
was  eiibctBd)  robbery.  B.  y.  Lapier,  %  JBaet,  P.  C.  567. 
1  Leaeh,  86(K  But  wbere  the  prisoner,  with  a  ibionious  in* 
tent,  stopped  a  man  carrying  a  raather  iMBd,  and  told  him  to 
lay  it  down  or  be  would  shoot  him ;  the  man  accordingly  laid 
tbe  bed  upon  the  ground,  but  before  the  prisoner  could  take  it 
up  so  as  to  remove  it  fi«m  the  mot  where  it  lay,  be  was  sppre* 
bended :  tbe  judges  held  tbe  oftnce  to  be  incomplete.  B,  y. 
Farrel,  I  Leaek,9f9dn. 

It  must  appear  also  that  the  property  was  taken  againet  the 
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wttk  or  wtthont  Ilia  eonient  of  the  partj  fot»bed ;  «m  olif 0, 
p.  364 ;  tvithoat  any  bondjlde  claim  of  right  on  the  part  of 
the  taker ;  ante,  p.  865 ;  and  with  a  Moniona  intent ;  aiil», 
pp.  366, 881.  VHiere  the  prisoner,  a  poacher,  set  wires  in  a 
manor  to  catch  game,  and  the  gamekeeper  finding  them,  took 
them,  and  a  pheasant  which  h^  been  caught  in  one  of  them, 
into  his  possession ;  the  prisoner  demanded  the  wires  and  the 
pheasant  from  the  gamekeeper,  who  refhsed  to  gi? e  them  up ; 
hot  the  prisoner  Ufdng  up  a  large  stick,  and  threatening 
to  beat  the  gamdieeper's  brains  out  if  he  did  not,  the  latter 
fearing  Tiolmice,  gave  them  up :  the  prisoner  being  indicted  for 
this  as  a  robbery,  Yaughan,  B.,  held  that  if  he  acted  upon  the 
Impression  that  the  wires  and  pheasant  were  his  property, 
there  being  in  that  case  no  animus  furandi,  the  prisoner 
could  not  be  eonyicted ;  and  the  jury  behig  of  that  opinion, 
found  him  not  guilty.    B,  ▼.  HaU,  8  Car.  ^  P.  400. 

As  to  the  gooAB  stolen,  the  statute  (7  &  8  G.  4,  c.  80,  s.  6), 
describes  them  as  **  any  chattel,  money,  or  valuable  security." 
As  to  the  meanfang  of  valuable  security,  see  ante,  p.  809.  Upon 
an  indictment  for  robbery,  it  appeared  that  the  prisoners 
attaeked  the  prosecutor,  but  the  only  thing  he  had  about  him 
was  a  piece  of  paper  containing  a  memorandum  of  money 
wldch  a  person  owed  him :  Onmey,  B.,  held  it  sufficient  to 
constitute  robbery.  jR.  v.  BingUy  et  al.,  6  Car,  ^  P.  609. 
But  where  the  prisoner,  a  female,  was  indicted  for  robbing  a 
gentleman  of  a  promissory  note  for  3,0001.,  it  appeared  that 
■he  had  procured  a  stamp  for  a  note  of  that  amount,  inveiglsd 
the  prosecutor  to  her  house,  detained  him  there  by  force  for 
three  hours,  and  under  a  menace  of  death  compelled  him  to 
write  the  promissory  note  upon  the  paper,  which  she  kept  and 
endeayou^  to  procure  it  to  be  discounted  the  next  day: 
nine  of  the  Judges  held  this  not  to  be  robbery,  as  the  note  was 
of  no  Talne  to  the  prosecutor,  and  he  never  had  the  peaosable 
possession  of  it,  so  as  to  be  able  to  do  what  he  pleased  with  it. 
R,  T.  PMpoe,  8  Sast,  P.  C.  600.  8  Leaeh,  774.  In  this 
latter  case,  it  is  to  be  obserred,  that  the  paper  and  stamp 
were  the  property  of  ttie  prisoner.  See  B.  v.  Minter  Hart, 
ante,  pp.  808,  804. 

After  the  of^nce  is  once  complete,  it  cannot  be  purged  by  the 
oifonder  giving  back  the  property  stolen  to  the  owner.  B,  ▼. 
'Peat,  8  JBaet,  P.  C.  657. 

PrineipaU.']  If  several,  acting  in  concert,  be  present  at  a 
robbery,  all  are  guilty,  as  well  those  who  use  violence,  or 
take  the  property,  as  those  who  do  not.  1  ffawJL  c.  84,  $,  6. 
But  where  a  gang  of  poachers,  eonsisting  of  the  prlsonen  aai 
one  Williams,  attacked  a  gamekeeper,  beat  him  and  Veii 
him  senselees  on  the  ground,  and  then  went  away;  but 
Williams  returned,  and  whilst  the  gamekeeper  was  still  in- 
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■cprfbto,  took  from  him  bia  gun,  pocket  book  and  money: 
Park,  J.,  held  that  this  was  robbery  in  Williams  only.  R.  r. 
Hawkine  €t  aL,9  Car.  ^  A,  392. 

VertUetJ]  The  Jury  may  find  the  defendant  guilty ;  or  if  the 
prosecutor  hH  in  proving  the  Tiolence  or  threats,  &c,  the 
Jury  may  find  the  defendant  not  guilty  of  the  robbery,  but 
guilty  of  stealing  from  the  person,  B.  y.  Walls  et  al,y  i  Car. 
^  K.  814,  or  of  simple  larceny;  or  if  the  larceny  be  not 
profed,  the  jury  may  find  the  defendant  not  guilty  of  the 
robbeiy,  but  guilty  of  an  assault  with  intent  to  rob.  14  ^  15 
Viet.  c.  100, «.  11,  ante^  pp.  174,  184. 
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Indictment, 

)     The  Jurors  for  our  Lady  the  Queen,  upon  their 

to  wit    S  <Mi^  present,  that  A.  B.,  on  the day  of ^ 

in  the  year  of  our  Lord .    \^Here  state  the  rdbery,  as 

in  the  last  farm,  ante,  p.  417,  except  the  conclusion;  and 
then  add ;]  and  that  the  said  A.  B.,  immediately  before  [or  at 
the  time— or  immediately  after]  he  so  committed  the  said 
robbery  as  aforesaid,  feloniously  did  stab,  cut,  and  wound  the 
said  C.  D.  [or  one  £.  F.,  who  then  was  there  present]  : 

Or — ^And  that  the  said  A.  B.,  immediately  before  [or  at 
the  time — or  immediately  after]  he  so  committed  the  said 
robbery  as  aforesaid,  feloniously  did  beat,  strike,  [and  if  any 
other  personal  vioUnce  were  qfferedy  state  ii]  the  said  C.  D. 
[or  one  E.  F.,  who  then  was  there  present]  : 

Or — And  that  the  said  A.B.,  at  the  time  he  so  committed 
the  said  robbery  as  aforesaid,  was  armed  with  a  certain  o^tndTe 
weapon  [*<  mjeapon  or  instrumsnt**^  to  wit,  a  [pistol] : 
against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  Lady  the  Queen,  her 
crown  and  dignity.  [There  is  also  a  clause  in  the  statute, 
sect  8,  which  makes  a  robbery  additionally  penal,  if  com>' 
mUted  by  two  or  more  persons ;  in  such  a  case  the  intUct^ 
ment  may  state  that  the  d^e»u2an^-—"  together  with  one 
G.  H.,"  or  "  together  with  one  other  person  to  the  Jurors 
aforesaid  unknown,"  jtc 

Robbery,  and  cutting,  stabbing,  or  wounding,  is  felony, 
death.    1  Vict.  c.  87,  s.  3. 

Robbery,  and  beating,  striking,  or  using  any  other  per^ 
eonal  triolence, — or  robbinry  by  two  or  more, — is  felony,  trans^ 
portatian  for  life,  or  not  less  than  fifteen  years ; — or  tm- 
prisonment  [with  or  without  hard  labour,  s.  10]  for  not 
more  than  three  years,  1  Vict.  c.  87,  s.  9,  the  in^inisonment 
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soHtary  fir  not  more  than  one  month  at  a  time^  or  three 
monthe  in  a  year.    Id.  s.  10. 


Soidence. 
To  maintain  this  indictment,  the  prosecutor  most  prore — 

1.  The  robbery,  as  directed,  ante,  p.  418. 

2.  The  stabbing,  cutting,  or  wounding,  (see  ante,  p.  260), 
the  beating,  striking,  or  other  personal  yiolence,— or  the 

defendant  being  armed, — as  stated  in  the  indictment.  The 
statute  does  not  oonflne  this  to  the  party  robbed,  the  words 

being — *^  whosoeter  shall  rob  any  person,  and shall 

stab,  cut,  or  wound  any  person;"  and  the  same  as  to  the 
striking  or  beating.  So  that  if  A.  and  B.  be  in  company  at  the 
time  of  therobbery,  and  A.  be  robbed  andB.  wounded  or  beaten, 
it  should  seem  to  be  within  the  meauing  of  the  Act. 

Aeeault  with  intent  to  Bob. 

.  iTuUetment. 

)     The  jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.    5  oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  in  and  upon  one  C.  D.  feloniously 

did  make  an  assault,  with  intent  then  to  rob  the  said  C.  D., 
and  feloniously  and  yiolently  to  steal,  take,  and  carry  away 
the  monies,  goods,  and  chattels  of  the  said  C.  D.,  from  the 
person  and  against  the  will  of  the  said  C.  D. :  [add,  if  the 
facts  wUl  warrant  it — And  the  said  A.  B.,  at  the  time  he  so 
committed  the  said  assault,  was  armed  with  a  certain  offensive 
weapon  [**  weapon  or  i>istrumenV*'\,tjo -wit,  a  [pistol]  : — or — 
And  the  said  A.  B.,  at  the  time  [or  immediately  before,  or 
immediately  after]  he  so  committed  the  said  assault,  did  felo* 
niously  beat  and  strike  [\f  any  other  personal  violence  were 
offered,  state  i^]  the  said  C.  D.  [or  one  £.  F.,  who  then'  was 
there  present]:  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity.  [There  is  also  a  clause  in 
the  statute,  sect.  3,  which  makes  an  assault  with  intent  to 
rob,  by  two  or  more  persons,  additionally  penal ;  in  such  a 

ease  the  indictment  may  state  that  the  difendant  on , 

'*  together  with  one  G.  H."  or  ^'  together  with  one  other  person 
to  the  jurors  aforesaid  unknown,"  &c. 

Felony ;  imprisonment  [toith  or  without  hard  labour, 
s.  10] /or  not  more  than  three  years,  1  Vict.  c.  87,  s.  6,  the 
imprisonment  solitary  for  not  more  than  one  month  at  a 
time,  or  three  months  in  a  year.  Id.  s.  10. 
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Xf  the  dtfendttM  ^anmed, — or  be  in  eompoKjf  wUh  mm 
9r  more  ifthirpereen9y^~or  beat  or  Mtrike,j^f— feting,  trwm* 
portatien  fer  life,  er  for  not  loee  than  fineoD  yeare^ — or  w^ 
prieonment  [with  or  without  hard  laboWf  «.  lQi],fornat 
more  than  three  fears*   1  Vict,  c  87,  b.  3. 

The  imprisonment  may  be  soUtary  for  one  vwaih  at  a 
Mme^  or  three  months  in  a  year.    Id.  s.  10. 


r  An  aiiMlt  is  m  attenptto  oommit  a  forcible  aime  agaiiiil 
Ili6  poton  of  uoiher.  Theraibre  an  UMnilt  with  intent  to  oom- 
anit  a  robbery,  it  nottiing  moM  thnn  an  attempt  or  endesrovr 
to  commit  a  Tobbeiy.  And  oaanqnently,  in  order  to  meintite 
this  indietmen^  ibr  the  aManlt  with  intent,  &e.,  It  ie  Bok 
necemery  to  proye  en  aaouiU^  in  the  Tvlgar  and  ordinary 
■ooeptation  of  ttie  term,  namely,  an  attempt  to  commit  a 
battery ;  but  all  that  is  neoeiaary,  on  the  part  of  the  proeeca- 
tor  to  prove,  is,  that  the  prisoner  intended  to  rob  him,  and 
that  he  did  some  act,  in  the  preaenoe  of  the  proaecator,  for  the 
pvipoae  of  eActing  the  robbery  intended.  The  intention 
must  of  coarse  be  profed  from  aome  overt  act  or  ezpresaions 
of  the  defendsnt;  and  the  oyett  act  will  also  prove  the  ■small 
as  well  as  the  intention.  Where  upon  an  indictment  against 
tsiro  persons  for  this  oflbnce,  it  appeared  that  the  proaecator 
waa  walking  in  Hyde  t^ark,  when  one  of  the  prisoners  accosted 
him,  asked  him  the  way  to  the  city,  which  the  proaecator  toM 
him ;  apon  which  the  other  prisoner  came  np,  collared  the 
Iwosecator,  and  said,  "  You  dunned  beast,  yon  have  been  in- 
deoently  exposing  your  person ;  I  have  been  watching  yoa 
imd  yonr  friend  (pointing  to  the  other)  for  three  qoarters  of  an 
hoar;"  he  then  forced  the  proseeator  to  go  to  the  pottos 
station,  the  other  prisoner  accompanying  them  part  of  the 
way,  and  he  there  made  the  aame  charge  against  him,  adding 
Qiat  the  private  parts  of  the  men  were  exposed,  and  other 
dreamstances ;  all  this  was  a  mere  fiction,  and  many  ciroom- 
Stuices  were  proved  to  show  that  the  whole  was  a  preooncerlsd 
plan  between  the  two  prisoners  to  extort  money  from  the 
prosecutor;  but  no  money  was  given:  Rolfo,  B.,  told  the 
the  jury  that  if  this  assault  and  i^rge  were  in  porsaanee  of 
Stich  a  preconcerted  plan,  it  was  in  law  an  assault  with  intent 
to  rob,  and  the  jary  found  the  prisoners  guilty  accordingly ; 
and  the  question  bding  reserved  for  the  opinon  of  the  judges, 
whether  these  foots  maintained  the  indictment,  the  chwge 
made  not  coming  within  the  meaning  of  the  statutes  as  to 
accusing  persons  for  the  purpose  of  extorting  money,  ftc, 
{oniSi  pp.  327,  3S6) — the  judges  held  the  conviction  to  be 
right,  as  there  was  actual  violence,  and  an  attempt  to  extort 
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■Kmey  by  meant  of  thst  yiolenoe  eombined  vith  threats 
iralmlirtflil  to  iaduee  the  proaecator  to  part  with  hte  monej* 
B.  ▼.  Stringer  et  al.y  1  Car.  A*  i^*  18B.  But  where  a  mady 
«Bder  a  ftaaible  elaim  of  right,  aaaaahed  another  for  the  par- 
poae  of  getting  certain  money  from  him :  it  waa  holdan  thai 
he  eonld  not  be  convicted.    B.r.Bodsn,!  Cor.^  JT.aOS. 

S.  Prove  that  he  beat  or  atmek,  or  uaed  other  violence  to^ 
theproeecntor,  or  other  peraony—aaatated  in  the  indictment.  If 
yon  ahonld  £eu1  in  thia,  atill  the  deftnrtant  may  be  convicted  of 
the  aaaanlt  with  intent  to  rob. 


Dmnanding  Money  wUh  Menaces  or  hy  Foree,  wUh  uUen^ 

to  Steel, 

Indictment. 

-^-^     )     Thejurorafor  onr  Lady  the  Qneen,  spon  thala 

to  wit.    )  oath  preaent,  that  A.  B.,  on  the day  of——. 

is  tihe  year  of  onr  Lotd ,  did  with  menaoaa  [or  by  fordej 

ftlOttionaKy  demand  of  C.  D.  certain  money  of  the  aaid  G.  Di 

{or  a  certain of  the  goodp  and  ehattela  of  the   aaid 

CL  D.,— ^r  a  certain  valnable  aeoarity,  to  wit,  a  — *,  the  pro- 
perty of  liim  the  aaid  C.  D.,— '<  any  property ^"'i  with  intani 
ttaeaamethentoataal,  take,  and  carry  away:  agidnat  the  form 
of  the  atatate  in  each  caae  made  and  provided,  and  againat  the 
peace  of  our  Lady  the  Qneen,  lier  crown  and  dignity.  [Yem 
may  add  a  county  etattng  the  partieulare  of  the  menaeeOf 
Are.,  tued.  Where  the  vuHetment  stated  that  the  prieoner 
'^fOeniotuIy  hy  menaeee  did  demand  the  meniee  ef  the 
eald  J,  A."  the  judges  held  it  ine^gie^en*,  because  U  didnet 
state  on  whom  the  demand  was  made.  R.  v,  Dnnkely  et  al., 
Ry.  &  Jo[.  uo. 

Felony;  imprisonment  [with  or  urithout  hard  labour ^ 
s.  10,]  for  not  more  than  Uiree  years ;  1  Vict,  c  87,  a.  7  ; 
the  imprisonment*  may  be  solitary  ^  for  not  mere  than  a 
month  at  a  time,  or  three  months  in  the  course  qf  a  year. 
Id.  a  10. 


Meidence, 

To  maintain  thia  indictment,  the  proaecntor  moat  prove— 

1.  The  menacea  or  force  need  by  the  priaoner  to  the  proae^ 
eutor,  aa  atated  in  the  indictment. 

S.    The  demand  of  the  property,  aa  atated.    And  this  de« 
mand  may  be  either  expreea,  or  implied  from  the  menacea  or 
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foroe,  or  other  acts  of  the  priaoner  at  the  time :  that  it  maf 
be  implied  from  the  nature  of  the  force  need,  ^>pear8  from 
the  worda  of  the  etatnte — •"  shall  vdth  menaces  or  by  force 
demand,"  8cc.  Where  the  prisoner  inveigled  the  proeeeator 
'Into  a  hoose,  chained  him,  pat  a  rope  round  his  neck,  fiwtened 
his  foet  to  the  floor  by  ropes,  and  then  placed  two  sheeta  of 
paper,  with  pen  and  ink,  before  him,  and  required  him  on  one 
sheet  to  write  a  cheque  upon  his  banker  for  a  sum  of  money, 
and  on  the  other  a  letter  requesting  some  deeds  to  be  deliTerad 
to  the  bearer :  this  was  holden  by  Patteson,  J.,  not  to  be  an 
oflbnoe  within  the  former  statute^ipon  this  subject,  7  &  8  O.  4, 
c.  89,  s.  6  (which  was  in  the  same  words  as  thL,  varying  only 
in  the  punishment),  for  the  prosecutor  never  had  the  peaoe- 
able  posaeasion  of  the  cheque  or  request  note,  so  as  to  be  able 
to  do  what  he  pleased  with  them,  which  is  as  necessary  in  this 
case  as  in  robbery.  B,  ▼.  Sdwards,  6  Car.  ^  P.  521.  See 
J2.  ▼.  PMpoe,  ante,  p.  4S3.  The  demand  must  appear  to 
have  been  made  upon  the  prosecutor.  See  S.  v.  Donkey  et 
mL^euprOm 

8.  The  intent  to  steal  the  property  demanded.  See  ante, 
p.  381.  Thia  muat  be  preaumed  from  the  words  or  acta  of  the 
prisoner,  or  from  the  other  drcumstanoes  of  the  case.  If  the 
the  prisoner  had  no  fair  pretence  or  bond  fide  claim  to  the  thing 
demanded;  or  if  the  circumstances  of  the  case  be  such  that  tf 
the  priaoner  had  succeeded  in  obtaining  frt>m  the  prosecutor  the 
thing  demanded,  he  would  have  been  guilty  of  a  robbe^  or  lar- 
ceny: the  jury  may  foirlypreaume  the  intenttobeaaliddinthe 
indictment.  But  if,  from  the  facta  proved,  it  appear  that  the 
priaoner  would  not  have  been  guilty  of  a  robbery  or  larceny, 
had  he  auceeeded  in  obtaining  the  thing  demanded, — ^in  that 
eaae  the  Jury  ahould  acquit  1dm.    See  Edward^ e  eaee,  eupra. 

Letter  demanding  Money  uriih  Menaeee. 

m 

Indictment, 

a 

-^—      >     The  Jurors  for  our  Lady  the  Queen,  upon  thdr 

to  wit.    )  oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  knowingly  and  felonioualy  did 

aend  ^"  aend  or  deliver  "]  to  C.  O.  a  certain  letter  ["  letter 
or  wnting  "]  directed  to  the  said  C.  D.,  by  the  name  and  de- 
scription of  Mr.  G.  O.,  demanding  money  [or  a  certain  diat- 

tel,  to  wit, ,  or  a  certain  valuable  security,  to  wit, "] 

dT  and  from  the  said  C.  O.,  with  menaces,  and  without  any 
reasonable  or  probable  cause;  and  which  said  letter  is  as 
follows,  that  is  to  say :  [here  eet  out  the  letter  verbatim,'}: 
against  the  form  of  the  statute,  in  such  case  made  and  provided, 
and  against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
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d^nity.  [7*^  viemti  may  be  laid  either  in  the  county  tohere 
the  Uiter  woe  received,  or  in  that  from  %ohieh  it  teae  cent. 
Ante,  p.  74.  The  letter  muet  be  eet  out,  Uoyd't  case,  S 
East,  P.  C.  112S. 

Felony  ;  traneportationfor  UHe,  or  for  not  leee  than  serea 
years; — or  imprieonment,  [with  or  without  hard  labour, 
s.  4]  for  not  more  than  four  years,  and,  \fa  male,  to  be  once, 
twice,  or  thrice  publicly  or  privately  whipped  \f  the' court 
ehaUtkinhfU,    7  &8  O.  4,c.28,8.  8. 


SHdence^ 

To  maintaio  this  indictment,  the  proeecntor  must  proTe— 

1.  The  sending  of  the  letter  containing  the  demand  and 
menaces,  as  stated  in  the  indictment.  For  this  pnrpoM  he 
most  produce  the  letter,  and  prove  that  he  received  it.  U 
must  then  be  proved  that  the  prisoner  sent  or  delivered  it; 
for  proof  merely  that  it  is  in  his  handwriting,  even  by 
his  own  confession,  will  not  be  sufficient,  B.  v.  Howe,  7  Car, 
^  P,  268,  without  proof  of  circumstances  from  which  the 
Jnxy  may  iairly  presume  the  sending  by  him  also.  Proof  that 
he  dropped  a  letter,  directed  to  the  prosecutor,  into  the  prose- 
cutor's premises,  where  it  was  likely  to  be  found  either  by  the 
proeeentor  himself,  or  by  some  person  who  would  deliver  it  to 
him,  was  holden  by  the  judges  to  be  a  sending  of  the  letter. 
B,  Y.  Wagstaff,  B,  ^  By.  308.  So,  pi*oof  that  he 
left  the  letter  at  a  gate  on  the  road  near  the  prosecutor's 
house,  where  it  was  found  by  a  person  passing,  who  forwarded 
it  to  the  prosecutor,  and  being  left  in  the  steward's  room,  he 
opened  it  and  gave  it  to  a  constable,  and  the  constable  showed 
it  to  the  prosecutor :  the  judges  held  this  to  be  good  evidence 
to  go  to  the  jury  of  a  sending  to  the  prosecutor;  if  a  man 
leave  a  letter  in  any  place,  with  intent  that  it  shall  be  found, 
and  ultimately  delivered  to  the  party  for  whom  he  intends 
IIL  that  is  a  sending  of  it  to  the  party.  B.  v.  CMmwade,  1 
dor.  ^  K,  608.  So,  proof  that  the  prisoner  sent  it  to  another 
person,  with  intent  that  such  person  should  send  or  deliver  it 
to  tiw  prosecutor,  will  support  the  allegation  that  he  sent  it  to 
the  prosecutor.  By  the  judges  in  B.  v.  Paddle,  B.  ^  By. 
484.    See  B,  v.  Jonee,  3  Car.  §r  K.  308. 

It  must  be  proved  also  that  he  knowingly  did  so,  that  is  tp 
say,  that  he  knew  the  contents  of  the  letter.  If  the  letter  be 
in  tiie  handwriting  of  the  prisoner,  of  course  it  will  be  con* 
elusive  proof;  but  if  not,  evidence  must  be  given  from  which 
the  jury  may  presume  it.  Where  it  was  proved  that  the  der 
fendant  gave  the  letter,  sealed,  to  another  person  to  put  into 
the  post,  who  put  it  in,  and  it  was  delivered  to  the  prosecu- 
tfon :  Hotiham,  B.,  put  It  to  the  jury,  among  other  questions, 
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wlwtliery  from  fbe  priMMr's  deliVeriaf  the  lettor  to  the  other 
person  to  put  in  the  poet,  he  did  not  know  ite  eontent^  nad 
Ihqraaiwered  in  the  effinnative,  and  ibond  the  defenduH 
goiltgr:  and  the  judges  aftenvaids  held  the  oooTiction  to 
be  right.  Oirdwood't  mm,  8  JSaet^  P.  C.  1190.  1  Leaek. 
160. 

9.  The  lettsr  befaig  prored,  most  be  read ;  and  it  vill  bo 
ftnr  the  Jory  to  ooneider  whether  it  contain,  either  expressly 
or  impliedly,  a  demand,  of  and  from  the  prosecntor,  wi&i  me- 
naces, and  withoot  any  reasonable  or  probable  canse,  of  the 
chattel,  money,  or  valnable  seenrity  mentioned  in  the  indleU 
ment.    It  is  not  necesaaiy  that  the  letter  should  contain  an 
oipross  threat  or  menace ;  if  the  threat  or  menace  can  fidrly 
be  implied  from  it,  it  will  be  within  the  meaning  of  the  statute. 
See  JR.  T.  Bwcker,  4  Car,  A*  P'  609.    And  other  letten  r»> 
oeifed  by  the  prosecutor  from  the  same  party,  before  ov 
after,  may  be  glTsn  in  eridenoe  to  explain  anything  ambigaona 
In  the  letter  in  qoesUon.  J?oMsi«m'#caM,  8  Eaet,  P.  C.  1110, 
9  Leaekf  000.    But  a  letter  rsfoiring  in  its  tenns  to  a  sum  of 
mon^  in  controrer^  between  the  prisoner  and  the  proeecntor, 
which  the  latter  had  recelTed,  and  thefonner  «™<«»^  ought 
to  be  accounted  for  to  him,  was  holden  not  to  be  a  demand  of 
money  with  menaces,  within  a  former  stetute  on  this  subject; 
Hendng's  cose,  9  Eaet,  P.  C  110.      So,  a  letter,  offertog 
for  monoy  to  dieoorer  a  conspiracy  to  destroy  the  property  of 
the  prosecutor,  was  holden  not  to  be  within  the  AcL    ^.t. 
Piaferd,4Car.fP.937.    But  the  authority  of  this  latter 
ease  has  been  mu<m  shaken  by  a  recent  ease  bdbre  the  crimi- 
nal appeal  court,  which  was  thus :   upon  an  indicabnent  on 
tliis  section  of  the  stetato,  it  appeared  that  the  prisoner  wrote 
•  letter,  to  the  proeecuton,  who  were  bankers,  in  which  ste 
alluding  to  some  former  terms  proposed  by  him,  and  to  a 
''horrid  cataslr(^>he,"  which  woidd  not  only  stop  their  bank 
perhaps  for  erer,  as  the  books  would  all  be  destroyed,  as  oon* 
templated  by  the  crackman  or  captain  of  "  this  haarid  gang," 
he  proceeded  to  point  out  a  place  where  the  bankers  were  to 
deposit  a  bag  containing  two  hundred  and  fifty  sorereignSy 
and  concluded  thus :   "  Let  the  money  be  lodged  to-morrow 
(Saturday)  moniing  by  half-past  eleren  o'clock,  but  not  one 
moment  sooner,  and  all  shall  be  well  with  yon,  but  if  I  am  si 
all  deceiTed  in  any  possible  wsy,  all  must  foil  upon  yonr- 
eeWes :"  the  judges  held  this  clearly  to  be  a  letter  within  the 
meaning  of  the  Act;  they  were  all  of  opinion  that  a  iettv 
asking  money,  and  using  expressions  calculated  to  make  the 
other  person  part  with  it  against  his  will,  under  the  impres- 
sion that  mischief  will  happen  if  the  application  for  the  money 
be  not  complied  with,  is  just  that  sort  of  demand  which  the 
^  ' —  contemplated.    K.  r.  Tkemae  Smith,  9  C.  ^  JT.OOO. 


Stealing  from  the  Pereon.  4ftl 

19  Law  J.BOm,    Whether  the  letter,  in  its  terms,  impliedly 
contains  menaces,  is  a  qoestion  to  be  left  to  the  jury,    Jd» 


Stealing  from  thePersaiu, 

Indictment, 

-^-^     )     The  Jm-ort  for  our  Lady  the  Queen,  npon  their 

to  wit.    S  <M^^  present,  that  A.  B.,  on  the day  of—-, 

in  the  year  of  our  Lord ,  feloniously  did  steal,  take,  and 

carry  away  from  the  person  of  C.  D.  certain  money  of  Uie  said 
C.  D.,  and  one  gold  watch  of  the  goods  and  chattels  of  the 
said  C.  D. :  against  the  ibrm  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  Lady  the  Queen , 
her  crown  and  dignity. 

FeUmy;  transportation  for  not  more  than  fifteen  years 
nor  lees  than  ten ; — or  unprieonment,  [with  or  without  hard 
labour,  s.  10]  for  not  more  than  three  yeare,  I  Vict  e.  87, 
s.  6, — the  imprisonment  solitary  for  any  part  of  the  timSy 
hut  not  more  than  one  month  at  a  time,  or  three  months  in 
.  the  year, 

^Evidence, 

To  maintain  this  indictment,  the  prosecutor  must  prove — 

1.  A  larceny  of  the  property  stated  in  the  indictment,  or 
some  of  it,  as  directed  ante,  pp.  371 ,  369,  except  that  the  taUng 
must  be  actual,  and  not  merely  constructive ;  and  tlie  carrying 
away  must  be,  not  that  mere  removal  of  the  property,  which 
is  sufficient  in  the  case  of  simple  larceny,  bat  an  actual  seve- 
rance of  it  from  the  person  of  the  prosecutor.  Where  it  ap- 
peared that  the  prisoner  drew  a  pocket  book  out  of  the  inside 
breast-pocket  of  the  prosecutor's  coat,  about  an  inch  above  the 
top  of  the  pocket ;  but  the  prosecutor  suddenly  putting  his  hand 
up,  the  prisoner  let  go  the  book,  whilst  it  was  still  about  the 
person  of  the  prosecutor,  and  the  book  fell  back  again  into  the 
Itocket :  the  j  udges  held  the  offence  of  stealii^  from  the  person 
to  be  incomplete ;  this  would  be  a  sufficient  asportation  in  sim« 
pie  larceny,  but  not  so  in  larceny  ih>m  the  person.  R,  r, 
Wm,  Thompson,  By,  4*  M,  78.  So,  where  a  thief  was  pre- 
Tented  from  canrying  off  a  purse,  on  account  of  some  keys 
attached  to  the  strings  of  it  getting  entangled  in  the  owner's 
pocket,  it  was  holden  not  to  be  a  sufficient  asportation.  A. 
T.  Wilkinson,!  Hale,  609.    ft  Saet,  P.  C.  666. 


9.  That  the  property  was  in  the  personal  possession  of  the 
prosecutor  at  the  time.    Where  a  man  went  to  bed  with  a 
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pitMtitate,  leaving  his  watch  in  his  hat  on  a  table,  and  she  stole 
it  whilst  he  was  asleep,  this  was  holden  not  to  be  a  larceny  from 
the  person,  but  from  the  dwelling-hoose.  R.  t.  Hamilton, 
8  Car,  ^  P.  49.  And  whether  a  taking,  not  actually  irom 
the  person  of  the  proeecutor,  but  in  his  presence,  wonld  be  a 
stealing  from  the  person,  as  in  the  case  of  robbery,  has  never 
been  decided. 


Uting  Chlorqfomif  for  the  purpoee  qf  committing  a  FeUmp. 

Indictment. 

!The  jurors  for  our  Lady  the  Queen,  upon  their 
oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  unlawfully  and  feloniously  did 

apply  ["  apply  or  administer ,  or  attempt  to  apply  or  admi» 
ni8tery"'\  certain  chloroform  ["  any  chloroform,  laudanum, 
or  other  stupefying  or  overpoteering  drug,  matter  or 
thing""]  to  C.  D.,  with  intent  thereby  then*  to  enable  him 
the  said  A.  B.  [or  one  E.  P.]  to  commit  a  felony  [**uriih 
intent  thereby  to  enable  such  offender  or  any  other  person 
to  commit,  or  with  intent  to  assist  such  offender  or 
other  person  in  committing,  any  felony"] :  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  Lady  the  Queen,  her  crown  and  dignity.  [You 
may  add  a  count  stating  the  felony  which  was  contemplated, 
but  it  does  not  seem  to  be  necessary.  If  it  be  not  certain 
that  it  u>as  chloroform,  you  may  add  a  count  or  counts 
stating  it  to  be  "a,  certain  stnpifying  and  overpowering  drug 
and  matter,  to  the  Jurors  aforesaid  unknown." 

Felony)  transportation  for  life,  or  not  less  than  seven 
years; — or  imprisonment,  with  or  without  hard  labour, 
for  not  more  tJuin  three  years.    14  &  15  Vict.  c.  19,  s.  3. 


Evidence, 

To  maintain  this  indictment,  the  prosecutor  must  prove 

1.  That  the  defendant  applied  or  administered  to  him  chlore> 
form  or  other  drug,  as  mentioned  in  the  indictment  If  the 
drug  be  not  named,  proof  of  its  effect,  showing  that  it  was 
atupUylng  or  overpowering,  must  be  given. 

8.  The  intent  to  commit  a  felony.  Proof  that  whilst  the 
prosecutor  was  so  stupified  or  overpoweied,  a  felony  was 
committed,— as  that  he  had  certain  money  in  his  pocket  when 
the  chloroform,  Sec.,  was  applied,  and  that  when  he  recoreMd 
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he  found  it  was  gone,  or  the  like, — will  be  good  evidence  to 
prove  the  intent.  Or  it  may  be  proved  from  any  other  admis- 
sion or  acts  of  the  defimdant  from  which  the  jury  may  infer  it. 


6.  StBtUmg  in  a  JhoeUing'house  or  BuQding, 

SfteaUng  in  a  Dwelimg^hause  to  the  value  qf  Fioe  Pounds, 

Indietmeni. 

!The  jurors  for  onr  Lady  tlie  Queen,  upon  their 
oath  present,  that  A.  B.',  on  the day  of , 

in  the  year  of  our  Lord ,  in  the  dwelling-house  of  C.  D., 

in  the  parish  of ,  in  the  county  of ,  feloniously  did 

steal,  take,  and  carry  away  certain  money  of  the  said  C.  D., 
and  one  gold  watch  and  one  pair  of  leather  boots  of  the  goods 
and  chattels  of  the  said  C.  D.,  of  the  value  in  the  whole  of 
five  pounds  and  more,  ["  ehaiteia,  money ,  or  valuable  eecu^ 
rity,  to  the  value  of  61.  or  morOf"]  in  the  said  dwelling-house 
then  being :  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  onr  Lady  the  Queen, 
her  crown  and  dignity. 

Feieny;  traneportation  for  not  more  than  fifteen  years ^ 
nor  less  than  ten ; — or  imprisonment ^  [with  or  without  hard 
labour,  s.  9]  for  not  mare  than  three  years,  1  Vict.  c.  90, 
s.  1,  the  imprisonment  solitary,  for  not  more  than  a  month 
at  a  time,  or  three  months  in  a  year.    Id.  s.  3. 


JBoidence, 

To  maintain  this  indictment,  the  prosecutor  must  prove — 

1.  The  larceny  as  in  ordinary  cases,  (see  ante,  pp.  371, 860) ; 
but  the  value  of  the  goods  must  be  proved  to  be  five  pounds 
at  the  least.  If  you  fail  to  prove  them  to  be  of  that  value,  still 
the  defendant  may  be  convicted  of  the  simple  larceny.  IJpon 
an  indictment  for  stealing  sixty-eight  yards  of  lam  in  a  dwell- 
ing-house, it  appeared  that  the  prisoner,  who  was  shopman  to 
the  prosecutor  at  Abingdon,  sent  the  lace  in  a  parcel  by  the 
coach  from  that  place  to  London ;  the  lace  was  in  several 
pieces,  none  of  which  was  separately  worth  6/.,  but  the  whole 
together  were  worth  mnoh  more;  and  as  those  pieces  might 
have  been  stolen  at  different  times,  the  prisoner's  counsel 
suggested  that,  in  favorem  vitm,  they  should  he  taken  to  be  so ; 
but  Bolland,  B.,  said  that  he  could  not  assume  that,  as  it  was 
proved  that  the  prisoner  brought  them  all  out  of  tiie  prose- 
cutor's house  at  the  same  time,  and  sent  them  in  one  parcel  to 
London.    jR.  v.  Jones^  4  Car.  (f  P.  317. 

It 
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2.  That  the  house  in  which  the  laroeny  wee  eomaittedy 
a  dwelling-houMy  as  in  bnrglary,  («ee  anU,  p.  383),  or  aome 
out-houM  or  building  within  the  iame  cartilage,  occapied 
therewith,  and  haTing  a  oommonication  with  £e  dwelling- 
house,  either  immediate  or  by  means  of  a  ooFered  or  endoeeid 
passage  leading  from  the  one  to  the  other,  as  in  burglaiy; 
7  4*  8  (7. 4,  tf.  29,  8. 13,  ante,  p.  336;  and  that  it  waa  the 
dwelling-house,  &c,,  of  C.  D.,  ase  amte,  p.  336,  and  sitoale  aa 
described  In  the  indictment.  See  ante,  p.  339.  Where  it 
appeared  that  the  prosecutor  fcnnerly  lived  with  hia  frmily 
in  a  house  in  St  Hartin's-lane,  where  he  carried  on  h^ 
business  of  an  upholsterer ;  but  he  afterwarda  w«at  with  hia 
ISunily  to  live  in  the  Haymarket,  keeping  tiie  lionse  in  81. 
MartinVlane  as  a  war^iouse  and  work-shop,  two  of  hia 
workwoman  sleeping  in  it  to  take  care  of  it ;  a  laroeny  being 
committed  in  it,  and  the  party  convicted  as  for  a  larceny  in  a 
dwelling-house,  the  judges  held  that  it  could  not  be  deemed 
the  dwelling-house  of  the  prosecutor.  B,  v.  Flannagan, 
B.  fp  By.  187.  Where  it  appeared  that  the  laroeny  waa 
committed  in  a  bed  room  over  a  stable,  which  was  not  under 
the  same  roof  with  the  dwelling-house,  nor  ooramunicatad 
with  it  in  the  manner  above  mentioned,  this  was  holden  not  to 
be  a  stealing  in  the  dwelling-house.  B.  v.  Turner,  6  Car. 
i*  P.  407. 

The  goods  must  also  appear  to  have  been  under  the  prolee- 
tion  of  the  house  at  the  time  of  the  laroeny.  Where  it  appeared 
that  the  prisoner  Taylor,  who  lodged  in  the  house  of  oaa 
Wakefield,  having  met  an  acquaintance  in  a  public  honsSy 
brought  him  home  to  sleep  at  his  lodgings,  and  during  the 
night  stole  his  watch  from  the  bed  head ;  neither  WakaiBekl 
nor  his  family  knew  of  the  prosecutor  being  there :  upon  an 
indictment  for  this  oiPence,  charging  it  as  a  lareeny  in  tiie 
dwelling-house  of  Wakefield,  it  was  doubted  at  first  whether 
the  prisoner  could  be  convicted  of  a  laroeny  in  the  dwell- 
ing-house, as  the  offence  was  committed  in  his  own  lodgings; 
but  a  majority  of  Um  judges  held  that  the  goods,  although 
the  property  of  the  lodger's  guest,  were  under  the  pro- 
tection of  the  dwelling-house,  and  that  the  prisoner  n4ght 
therefore  be  convicted  of  stealing  in  the  dwelling-housa. 
B.  ▼.  Taylor,  B,  |r  By.  480.  Even  where  a  man,  named 
James  Bowden,  was  indicted  for  stealing  gooda  to  the 
value  of  five  pounds,  **  in  the  dwelling-house  of  him  the  said 
James  Bowden,"  and  it  appeared  that  the  prosecutor,  a 
hawker,  had  left  his  box  of  jewellery  goods  in  the  house  of 
the  prisoner,  where  he  had  lodged,  and  that  the  prisoner  stole 
them  :  the  judges  unanimously  held  that  this  was  a  stealing 
in  the  dwelling-house.  B.  v.  Boteden,  1  Car.  ^  K.  147. 
And  where  the  prosecutrix,  residing  at  38,  Rupert-street, 
expected  goods  to  be  sent  from  Hanwell;  thej  arrived  in 
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London^  and  mre  carried  item  the  eoaeh  office,  \sy  the  regular 
porter,  to  the  ^lue  of  one  DaTidaon,  No.  38,  Rapert-^eet, 
and  OaTidflon  imagining  they  were  ibr  the  prisoner,  who 
lodged  in  his  honse,  delivered  them  to  him,  and  he  con* 
▼artod  them  to  his  own  use,  and  abtoonded :  it  being  doubted 
at  first  whether  these  goods  were  sufficiently  under  the  protec- 
tion of  the  houae  to  constitute  a  stealing  in  the  dwelling-house, 
the  matter  was  referred  to  the  judges ;  and  they  held  that  the 
goods  were  under  the  protection  of  the  dwelling-house,  and 
that  the  conviction  of  the  prisoner  on  this  charge  was  correct. 
JR,  V.  Carrol^  My.  ^  M.  89.  But  if  the  property  he  under 
the  immediate  protection  of  the  person  of  tlM  owner  or  his 
liaUee,  and  be  stolen  from  him  whilst  in  a  dwelling-house, 
the  oflender  cannot  he  indicted  as  for  stealing  in  the  dwelling- 
house;  but  the  indictment  must  be  for  stealing  from  the 
person,  or  for  a  simple  larceny.  Even  where  it  appeared  that 
the  prosecutrix  sent  her  servant  with  a  bank-note  for  twenty- 
live  pounds  to  the  apartments  of  the  prisoner,  who  lodged  in 
her  house,  and  requested  he  would  give  her  change  of  it ;  the 
prisoner  said  he  had  not  sufficient  gold,  but  he  would  go  to 
his  banker's  and  get  it  for  her,  and  he  went  out  with  the 
note  in  his  hand,  but  never  returned :  the  Judges  held  that 
this  was  not  a  larceny  in  the  dwelling-house.  B,  v.  CampbtU, 
2  JBast,  P.  C.  644.  2  Leach,  642.  So,  in  the  case  of  ring 
dropping,  if  the  parties  be  in  a  dwelling-house  at  the  time 
the  prosecutor  deposits  his  money  with  the  pretended  finder, 
the  oflbnder  cannot  be  indicted  for  stealing  the  money  in  the 
dwelling-house,  because  it  was  under  the  owner's  protection  at 
the  time  it  was  taken.  Oiom's  cose,  2  JBSetff,  P.  C.  645.  But 
where  the  prosecutor  went  to  a  house  with  a  girl,  to  sleep 
with  her,  and  before  he  went  to  bed  he  put  his  watch  in  his 
bat  and  laid  them  on  the  table ;  and  whilst  he  was  asleep,  the 
girl  stole  the  watch  and  absconded  :  Parke,B.,and  Patteson,  J., 
held  this  to  be  a  stealing  in  the  dwelling-house,  as  the  watch 
oould  not  be  deemed  to  be  under  the  personal  protection 
of  the  prosecutor  at  the  time.  JR.  y.  HamUtm,  8  Car.  {r 
P.  40. 

If  you  fiiil  in  proving  that  the  stealing  was  in  a  dwellings 
house,  or  that  the  property  was  under  the  protection  of  £e 
dwelling-house  at  the  time,  the  defendant  may  be  convicted  of 
the  simple  larceny.    Sm  ante,  p.  174. 

SteaUmg  in  a  JhoeUin{f-'houee,  and  5y  Menaeee  putting  eome 
Perean  therein  in  bodily  Fear, 

Indictment, 

^—     )     The  jurors  for  our  Lady  the  Queen,  upon 

to  wit.    (  oath  present,  that  A.  B.,  on  the day  of  - 

In  the  year  of  our  Lofd ,  in  the  dwelling-house  of  C.  D.', 

u  2 
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in  the  pariah  of ^,hi  the  county  of ,  feloniooglydid  steal, 

take,  and  carry  away  certain  money  of  the  said  C.  D.,  and  one 
gold  watch,  and  one  pair  of  leather  boots  of  the  goods  and  chat- 
tels of  the  said  C.  D.y  \^  any  property f"  that  i#,  **  ehatt^, 
money,  or  vaiuable  eeeitrity"']  in  the  said  dfrelling-honee  then 
being;  and  did  then  feloniooslyin  the  said  dwelKng-honae,  by 
menaoee  and  threats  [^ony  menace  or  threat"']  pat  one 
Ann  Smith,  in  the  said  dwelling-house  then  being,  in  bodily 
fear :  against  the  form  of  the  statute  in  such  case  made  and 
proTided,  and  against  the  peace  of  our  Lady  the  Queen,  her 
crown  and  dignity. 

Feicny ;  transportation  for  not  more  than  fifteen  yearOf 
nor  Use  than  ten ; — or  imprieonment  [with  or  without  hard 
labour,  s.  7]  for  not  more  than  three  years,  1  Vict.  c.  86,  s.  6, 
the  imprisonment  eolitary  for  not  more  thorn  a  month  at  a 
time,  or  three monthe  in  ayear.  Id.  a.  7. 


Moidenee. 

To  Tnaintain  this  indictment,  the  prosecutor  must  proT^e— 

1.  The  larceny  in  the  dwelling-house,  as  in  tiie  last  ease, 
except  that  the  value  of  the  article  stolen  is  immateiiaL 

S.  That  the  prisoner  at  the  same  time,  by  menaces  or 
Jlreats,  put  the  person  named  in  the  indictment  in  bodUyfear. 
ff  you  Ml  to  prove  this,  the  defendant  may  be  convicted  of 
stealing  in  the  dwelling-house  to  the  value  of  five  pounds,  if 
the  property  stolen  be  laid  and  proved  to  be  of  that  value^ 
and  the  stealing  proved  to  have  heaa  in  the  dwelling-hoa^e, — 
or  of  simple  larceny,  if  the  vahia  be  laid  or  proved  under  five 
pounds.    See  ante,  p.  174. 


Stealing  from  a  BuHding,  S^.,  Ooods  in  the  Process  of 

Mantiffacture, 

Indictment, 

)     Thejurorsfer  our  Lady  the  Queen,  upon  their 

to  wit.    )  oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  in  a  certain  mill  and  building 

of  C.  D.  l''b%dldiinig,fiM,  or  other  place"}  in  the  parish 

of ,  in  the  county  of ,  feloniously  did  steal,  take,  and 

carry  away  twenty  yards  of  woollen  cloth  [''  any  yoode,  or 
article  of  sUk,  woollen^  linen,  or  cotton,  or  of  any  one  or  more 
qf  those  materials  mixed  with  each  other,  or  mixed  with 
any  other  material "]  of  the  value  of  ten  shillings  and  more, 
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«f  the  goods  and  chattels  of  the  said  C.  D.,  the  said  goods  and 
chattels  being  then  laid,  placed,  and  exposed  in  the  said  mill 
suid  building,  in  a  certain  stage,  process,  and  prog^ress  of 
Bnannftctaie :  against  the  form  ef  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  oar  Lady  tba 
i^oeen,  her  crown  and  dignity. 

Felony ;  traruportoHon  for  not  fnore  than  ilfteen  year$^ 
nor  lou  than  ten ;  or  impritonment,  [with  or  wUhoui  hard 
idbour,  s.  3], /or  not  more  than  three  yeare,  1  Vict  c.  90,  s.  2, 
the  impriMonment  eolitary  for  not  more  than  a  month  at  a 
ttmOy  or  three  months  in  a  year.    Id.  s.  3. 


JBoidenee. 

To  maintaim  this  indictment,  the  prosecntor  most  proTO— 

1,  The  larceny  as  In  ordinary  cases;  eeeante,  pp.  371, 360; 
«zcept  that  yon  most  prove  the  valoe  to  be  ten  shillingB  at 
the  least  If  yon  fkU  in  proving  the  goods  to  be  of  this  value, 
still  the  defendant  may  be  convicted  of  the  simple  laioeny. 

9.  That  the  goods  were  stolen  from  the  '' building,  field,  or 
other  place "  in  the  indictment  mentioned.  If  you  fidl  to 
prove  this,  the  defendant  may  still  be  eoovicted  of  the  simi^ 
laroeny. 


.  3.  That  at  the  time  they  ^rert  stolen,  they  were  ''laid, 
placed,  or  exposed  "  in  the  **  building,  field,  or  other  place," 
in  a  certain  "  stage,  process,  or  progress  of  mannfacture,"  as 
etated  in  the  indictment.  If  von  fail  to  prove  this,  the  defend- 
smt  may  still  be  convicted  of  the  simple  laioeny. 


7.  Stealing  from  Ships,  Whatfl,  ^. 

SteaUngfrom  a  Veseel  on  a  naoigdbU  River,  jf . 

Indietmont, 

^     The  jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.     )  oatii  present,  that  A.  B.,  on  the day  of  — ^, 

in  the  year  of  our  Lord ,  feloniously  did  steal,  take,  and 

carry  away  fifty  pounds  weight  of  cloves,  of  the  goods  and  mer- 
chandize of  C.  D..  ["any  goods  or  merchandize  "]  in  a  certain 
ship  and  vessel  [**  vessel,  barge,  or  boat  of  any  description 

whatsoever  ""i  upon  a  certain  navigable  river  cdled  the 

["  in  any  port  ^f  entry  or  discharge,  or  upon  any  navigabU 
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river  er  ett$wl,  er  in  any  ereek  belongiM  to  or  eemmwnkmt-' 
img  with  anpmeh  port, river,  or  ettnali"]  then  being:  agtlofl 
the  form  of  the  Btatnte  in  each  eaae  made  nnd  prodded,  and 
tgainst  the  peace  of  our  Lady  the  Queen,  her  crown  and  dig- 
^^*  [If  the  river  or  earuUeonetituto  tht  boundary  qf  two 
eountiee,  the  venue  may  be  laid  in  either  county,  7  0. 4, 
e.  04,  8. 13,  ante,  p.  06. 

Felony  ;  7  &  8  O.  4,  c  89,  •.  17  ;  traneportation  for  not 
more  than  fifteen  years,  nor  leee  than  ten ; — or  imprieommemt, 
[with  or  without  hard  labour,  a.  8]  for  not  morethan  thrce 
years,  1  Vict,  c  90,  s.  8,  the  vnjnisonment  to  be  solitary  for 
not  more  than  a  month  at  a  time,  and  not  mare  than  three 
months  in  a  year.    Id.  s.  8. 


Evidence, 

To  maintain  tfab  Indictmeaty  the  proaeeutor  mnatproive  ■■ 

1.  The  iBTseny,  as  directed  ante,  pp.  871, 869.  From  the 
dmimitanee  of  the  trtatnte  mentioning  "gCMOda  and  mercfaan- 
dixe  "  only,  and  not  '*  chattel,  money,  or  yaloable  security," 
as  in  other  sections,  it  was  evidently  the  intention  of  the  Is^- 
latore  that  it  should  extend  only  to  such  goods,  as  ships,  iat,, 
are  laden  with  for  the  purpose  of  carriage.  But  the  luggage 
of  a  passenger  in  a  steam  boat,  has  been  holden  to  come  within 
these  words  ''goods  and  merchandixe,"  and  the  offence  of 
stealing  it  to  be  within  this  section  of  the  statute.  jR.  v. 
Wright,  7  Car.  ^  P.  169.  If,  however,  the  goods  stolen  ap- 
pear, upon  evidence,  to  be  of  a  different  deaeriptiony  still  & 
prlscmer  may  be  convicted  of  simple  larceny. 


8.  That  the  larceny  was  committed  in  the  ''  vessel,  baige, 
or  boat "  described  in  the  indictment.  It  seems  to  be  inunt- 
terial  whether  the  prisoner  succeeded  In  getting  the  goods 
from  onboard  the  vessel  or  not;  the  words  of  the  statute 
being — "  if  any  person  stiall  steal  any  goods  or  merehandin 
in  any  vessel,"  &c.  But  a  man  cannot  be  guilty  of  this 
ofihnce  in  his  own  ship.  Upon  an  indictment  on  the  repealed 
statute.  84  G.  8,  c  45,  (which  is  the  same  as  the  present 
section),  it  appeued  that  the  prisoner  was  not  only  master, 
but  also  owner,  of  the  vessel  in  which  the  alleged  lanseny  was 
committed ;  and  the  judges  held  that  even  if  it  were  a  lareeny, 
still,  as  the  prisoner  was  the  owner  of  the  yessel,  it  was  not  a 
case  within  the  meaning  of  the  statute.  JR.  t.  MaddoK^  B.  ^ 
By.  92. 

8.  That  the  vessel  was,  at  the  time,  upon  the  navigable 
river,  kc.,  dbscrlbed  in  the  indictment. 
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8t9dUng  frwua  Ihck,  Wharf  or  Quay. 

Indietmmt. 

^—     )     The  jnron  fat  our  Lady  the  Qaeen,  upon  their 

to  wit.    )  oath  preeent,  that  A.  B.,  on  the day  of 

In  the  year  of  our  Lord ,  feloniously  did  steal,  take,  and 

carry  away  fifty  pounds  weight  of  cloves,  of  the  g^oods  and 
merchandize  of  C.  D.  [<*  gowU  or  mgrchandize**^  horn,  a  cer- 
tain dock  called p'<fof  A,  toharff  or  quay,  a^aeeni  to  any 

part  fff  entry  or  ditekarge,  or  any  navigable  river  or  eanal^ 
4ir  to  any  creek  belonging  to  or  commujiicating  toitk  any 

aueh  porty  river,  or  canal "]   in  the  parish  of ,  in  the 

county  of ,  acfiacent  to  a  certain  navigable  river  called 

:  against  tiie  form  of  the  statute  in  such  case  made  and 

provided,  and  against  the  peace  of  oar  Lady  the  Queen,  her 
crown  and  dignity. 

Felony;  7  &  8  0. 4,  c.  20,  s.  17 ;  tranoportation  for  not 
more  than  fifteen  years  nor  leoe  than  ten ;  or  imprisonmonf 
{vrith  or  urithbut  hard  labour,  s.  Suffer  not  more  than  three 
$foaro,  1  Vict  c  90,  s.  2,  the  imprisonment  to  be  solitary  for 
mat  more  than  a  month  at  a  time,  and  not  more  than  three 
tmonths  in  a  year.    Id.  a.  8. 


JBvidenoe. 
To  maJfiJAiw  this  indictment,  the  proseentor  must  prOf»^ 

1.  Thb  larceny,  as  directed  ante,  pp.  871,  860.  Flrom  the 
dfcumstanoe  of  the  statute  mentioning  only,  **  goods  or  mer> 
efanndise,"  and  not  ''  chattel,  money,  or  valuable  security " 
«8  in  other  sections,  it  was  evidently  the  intention  of  the  legisla^ 
tare  to  confine  the  section  on  whidi  this  indictment  is  fiimiedf 
to  such  goods  only  as  are  landed  from  ships  in  docks,  or  on 
^riiarft  or  quays,  or  are  there  for  the  purpose  of  being  ship- 
ped, (including  perhaps  the  luggage  of  passengers,  see  JR.  v. 
Maddox,  ante,  p.  488,)  or  which  are  deposited  there  for  safe 
custody,  and  not  to  every  article  which  may  happen  to  be  on 
them  at  the  time.  Whether  it  extends  to  larcenies  on  board 
^ps  in  docks,  has  never,  I  believe,  been  decided ;  but  if  the 
dock  is  to  be  considered  part  of  the  **port  rf  entry  or  diS" 
charge,"  the  indictment  should  be  for  stealing  from  the  ves- 
sel, as  in  the  last  case,  and  not  from  the  dock ;  or  if  the  goods 
were  stolen  firom  the  ship,  when  there  was  no  person  belonging 
•to  her  on  board,  perhaps  counts  stating  the  ofibnoe  in  both 
wmys,  may  be  prudent 
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%.  That  the  goods  wwe  itden  from  the  dock,  wfatffy  or 
quay  described  in  the  indictment.  It  may  be  doobtod  whatfaer 
a  laroeny  is  within  the  meaning  of  this  part  of  the  Act,  if  Ao 
prisoner  be  detected,  or  abandon  the  stolen  article,  bdbre  he 
has  carried  it  from  the  dock,  wharf,  or  qoay  in  question.  The 
first  part  of  sect.  17  of  stat  7  &  8  G.  4,  c.  29,  relates  to  steal- 
ing in  a  ship,  kc, ;  and  the  latter  part,  to  stealing  from  a 
dock,  ftc. :  in  the  first  case,  any,  the  slightest  asportation  will 
be  soffldent  to  constitute  the  ofl^ce,  as  in  other  cases  of 
laroeny  ;  in  the  latter  perhaps  not.  It  should  seem  also,  that 
a  larceny  by  the  owner  of  the  dock,  wharf,  or  quay,  would  not 
be  within  the  meaning  of  the  statute ;  in  like  manner  as  it 
has  been  decided  that  a  larceny  in  a  ship  by  the  captain  and 
owner  of  it,  is  not  within  the  first  part  of  the  section.  X,  ▼. 
MaddoXf  ante,  p.  488.  But  a  larceny  by  his  serrant  most 
undoubtedly  would  be  within  it. 

3.  That  the  dock,  wharf,  or  quay,  h  adjacent  to  the  naTl- 
gable  ri^er,  &c.,  mentioned  in  the  indictment,  and  is  situate  in 
the  parish,  &e. 


Stmling  finm  a  Ship  in  distre»  &r  vareeked, 

Indiehngnt, 

)     The  jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.    )  oath  present,  that  on  the day  of ^  in  the 

year  of  our  Lord ^  a  certain  ship  and  vessel  \^*shxp  or 

vestssl "]  the  property  of  some  person  to  the  jurors  aibresaid 
unknown,  was  stranded  and  cast  on  shore  ["  tn  dJUireu  or 
wrtehedf  stranded  or  east  on  shore ;"'}  and  that  A.  B.  after- 
wards, on  the  day  and  year  aforesaid,  feloniously  did  plunder, 
steal,  take,  and  cany  away,  twenty  oak  planks,  being  parts  of 
the  said  yessel,  and  fifty  pounds  weight  of  cloves,  being  goods^ 
merchandize,  and  articles  [''  goods,  merehantUzef  or  articUo 
qf  any  kind  "]  belonging  to  the  said  ship  and  vessel,  so  thea 
stranded  and  cast  ashore,  of  the  goods  and  chattels  of  some 
person  to  the  jurors  aforesaid  unlmown  :  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  Lady  the  Queen,  her  crown  and  dignl^.  \_Add 
other  counts f  \f  necessary ,  stating  the  ship  to  ^ve  been  "  m 
distress"  or  **torecked"    As  to  the  venue,  Ms  ante,  p.  71. 

PeUmy ;  transportation  for  not  more  than  fifteen  years, 
nor  less  than  ten ; — or  imprisonment ,  [with  or  without  hard 
labour,  s.  10],  for  not  more  than  three  years,  I  Vict  c.  87, 
s.  8,  the  imprisomnent  solitary  for  not  more  than  a  month 
at  a  time,  nor  more  than  three  months  in  a  year.  Id.  s.  10. 
Accessories  brfore  the  fact,  the  same  puniehmsnt ;  aceessO' 
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rie$  9fttT  the  fact,  imjniionment  for  not  more  than  two 
^earOf  Id.  a.  6,  solitary  and  with  hard  labour  a»  above  men" 
Honed.    Id.  s.  10. 


Eoiience. 

To  mafataffi  thk  indictment,  the  proeecator  muat  proTe — 

1.  That  the  ship  or  Teflsel  was  stranded  or  east  ashore,  as 
stated  in  the  indictment 

S.  The  larceny,  as  ante,  pp.  871,  860. 

3.  That  the  goods  belonged  to  the  ship,  or  were  part  of  the 
flhip,  as  mentioned  in  the  indictment. 

As  to  malidoos  injaries  to  ships  or  wreck,  eee  poet. 

4 

8.  Stealing  hjf  Tenants  and  Lodgers. 

Indictment, 

Bytftat.  7  &  8  O.  4,  c.  29,  s.  45,  "  if  any  person  shall  steal 
any  chattel  or  fixture,  let  to  be  used  by  him  or  her  in  or  with 
any  boose  or  lodging,  (whether  the  contract  shall  have  been 
entered  into  by  him  or  her,  or  by  her  husband,  or  by  any 
person  on  behalf  of  him  or  her  or  her  husband") :  felony, 
same  punishment  as  in  the  case  of  simple  larceny ;  **  and  in 
every  such  case  of  stealing  any  chattel,  it  shall  be  lawful  to 
prefer  an  indictment  in  the  common  form  as  for  larceny ;  and 
in  every  such  case  of  stealing  any  fixture,  to  prefer,  an  indict- 
ment in  the  same  form,  as  if  the  offender  were  not  a  tenant  or 
lodger ;  and  in  either  case,  to  lay  the  property  in  the  owner 
or  person  letting  to  hire." 

See  the  form  qf  an  indictment  for  larceny ,  ante,  p.  354  ; 
and  of  an  indictment  for  stealing  a  fixture,  ante,  p.  411. 

Felony;  imprisonment,[with  or  without  hard  labour,  and 
the  imprisonment  solitary  for  the  whole  or  any  portion  of 
the  time^  for  not  more  than  two  years^  and,  if  a  male,  to 
he  once,  twice,  or  thrice  publicly  or  privately  whipped,  if  the 
court  shall  think  fit.    Ante,  p.  855. 

But  if  the  goods  or  fixtures  be  laid  and  proved  to  be  of 
value  exceeding  the  sum  office  pounds,  then  the  punishment 
shall  be  the  same  as  btfore  the  passing  ofstat,  12  Vict,  c.  1 1 , 
by  which  the  punishment  of  transportation  was  taken  away 
from  simple  larceny,  1 2  Vict.  c.  1 1,  s.  2.  And  before  that 
etatute,  the  punishment  for  stealing  any  chattel  or  fixture, 
of  any  value,  by  a  tenant  or  lodger,  we  have  seen  (supra) 

u  8 
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VMS  the  eame  as  in  the  ease  ef  simple  larceny j  that  is  to 
say : — traneportaticn  for  aeven  years ; — or  imprtsommemi 
[with  or  without  hard  labour,  and  the  imprisonment  soli" 
taryfor  the  whole  or  any  part  of  the  time,  ■.  4]  for  not 
more  than  two  years,  and,  if  a  male,  to  he  once,  twice,  or 
thrice  publicly  or  pnvatdy  whipped,  if  the  court  shall  think 
fit.  7  &  8  G.  4,  c.  39,  s.  8.  But  in  that  caee,  it  wiU  be 
neeeeeary  to  etate  in  the  indictment  that  the  goods  or  fiX'- 
tures  were  ''  of  a  yslne  exceeding  the  sum  of  flye  poniidB,  to 

wit,  of  the  yalae  of /'  and  aUo  to  add,  brfore  the  eondu'- 

eion, — ''  which  said  goods  and  chattels  [or  fixture,  whateoer 
it  may  be"]  were,  before  and  at  the  time  of  the  committing  of 
the  felony  aforesaid,  let  to  the  said  A.  B.  by  the  said  C.  D.,  to 
be  used  by  the  said  A.  B.,  [in  and]  with  a  certain  boose  [or 
lodging];"  for  otherwise  the  drfendant  would  be  luMo 
only  to  the  present  punishment  for  larceny.  See  ante,  p.  355. 


Bvidenee. 

In  ordinaiy  cases,  the  evidence  in  sapport  of  an  indictment 
for  stealing  goods,  is  the  Mme  as  in  simple  larceny,  the 
taking  being  actual,  and  not  merely  constructive ;  see  antOy 
pp.  371,  369;  and  for  steiding  fixtures,  the  evidence  is  the 
same  as  directed,  ante,  p.  412.  It  does  not  seem  to  be  neces- 
sary to  prove  the  letting,  Sec,  for  it  is  not  stated  in  the  In- 
dictment, and  it' would  not  be  matter  of  defence  if  proved  bj 
the  defendant.  But  where  the  value  is  alleged  to  exceed  five 
pounds,  as  above  mentioned,  it  must  be  proved  that  the 
goods  or  fixtures  stolen  had  been  let  by  the  prosecutor  to 
the  defendant,  to  be  used  in  or  with  a  house  or  lodging,  as 
stated  in  the  indictment,  to  bring  the  case  within  stat.  13  Vict, 
c.  11,8.  3. 


9.  Siealing  by  Cleris  or  Servants. 

Indictment, 

)     The  jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.  )  oath  present,  that  before  and  at  the  time  of  the 
committing  of  the  ofibnce  hereinafter  [next]  mentioned,  A.  B. 
was  clerk  [or  servant]  to  one  C.  D.  ;•  and  that  the  said  A.  B. 

whilst  he  was  such  clerk  to  the  said  C.  D.,  to  wit,  on  the 

day  of ,  in  the  year  of  our  Lord ,  feloniously  did 

steal,  take,  and  carry  away  certain  money  of  the  said  C.  D., 
and  fifty  yards  of  woollen  cloth  of  the  goods  and  chattels  at 
the  said  C.  D.,  his  said  master,  as  aforesaid :  against  the  form 
of  the  statute  in  such  case  made  and  pi-ovldedi  and  against  the 
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pMot  of  our  Lady  the  Qoeeo,  her  erown  and  dignity.  [Jff  it 
be  doubtful  whether  the  money  or  goods  etolen  be  the  property 
^f  the  mastery  add  another  count,  thus :]  And  the  jurors 
ttoresaidy  upon  their  oath  aforeflaid,  do  further  preeent,  that 
before  and  at  the  time  of  the  oommittingof  the  offimoe  herein- 
after mentioned,  the  said  A.  B.  was  clerk  [or  serrant]  to  the 
said  C.  D. ;  and  that  the  said  A.  B.,  whilst  he  was  such  clerk 
to  the  said  C.  D,,  to  wit,  on  the  day  and  year  aforesaid,  felo- 
niously did  steal,  take,  and  carry  away  certain  other  money, 
and  fifty  yards  of  woollen  cloth,  then  being  in  the  possession 
and  power  of  the  said  C.  D.,  his  master,  as  aforesaid :  against 
the  rorm  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 
Felony  ;  transportation  for  not  more  than  fourteen  years, 
nor  less  than  seven; — or  imprisonment  [with  or  without 
hard  labour ,9,41  for  not  more  than  three  years,  and,  \f  a 
male,  to  be  once,  twice,  or  thrioe  publicly  or  privately 
wkgfped,  if  the  court  think  fit,    7  &  8  Q.  4,  c  23,  s.  46. 


JBoidenee, 
To  support  this  indictment,  the  prosecutor  must  prove— 

1.  That  at  the  time  of  the  larceny,  the  defendant  was  in  his 
service,  as  clerk  or  servant,  as  stated  in  the  indictment. 

Servants^  having  the  bare  custody  or  charge  of  the  goods  of 
their  master,  are  not  bailees ;  and  if  they  dispose  of  the  goods 
to  their  own  use,  they  are  guilty  of  larceny.  If  a  gentleman's 
butler,  having  the  care  and  cu^ody  of  his  plate,  or  his  shep- 
herd oi  his  sheep,  dispose  of  them  to  their  own  use,  they  are 
as  much  guilty  of  larceny,  as  if  they  took  them  out  of  the 
actual  custody  of  their  master.  1  Hcde,  506.  1  Hawh.  c.  33, 
«.  6.  8o,  if  a  carter  BO  away  with  his  master's  cart,  Robinson's 
ease,  8  Bast,  P,  d,56b,  or  a  porter,  with  goods  which  his 
master  sends  by  him  to  a  customer,  Basses  ease,  2  JBast,  P.  C. 
606.  1  Leach,  S85,  or  a  servant,  with  money  entrusted  to 
him  by  his  master  to  take  to  another  'penon,  Lavender's  case, 
2  Bast,  P.  C.  566,  or  a  clerk,  with  a  bill  of  exchange,  &c., 
delivered  to  him  to  send  or  take  to  a  banker's,  R.  v.  Paradice, 
2  Bast,  P.  C.  565.  R.  v.  Chipchase,  2  Bast,  P.  C.  567. 
2  Leach,  805,  or  a  bargeman,  with  his  master's  com,  which 
he  is  conveying  fn^m  a  ship  to  his  master's  warehouse,  R,  v. 
Abrahat,  2  Bast,  P.  C,  560.  Spear's  case,  Id.  568,  or  a 
derk  to  a  banker  or  merchant,  with  money  of  which  he  has 
the  care,  or  to  which  he  has  access,  1  Hawh.  c.  33,  s.  7,  or  the 
like : — ia  all  these  cases  the  butler,  shepherd,  carter,  portei*, 
servant,  bargeman,  and  clerk,  respectively,  are  guilty  of 
larceny,  no  matter  at  what  time  they  bad  the  ammusfurandi , 
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whether  at  the  time  of  the  delivery  of  the  goods,  &e.,  to 
them,  or  afterwards.  Where  it  appeared  that  the  proaeentor 
hired  the  prlMoer  to  take  a  canal  boat  from  StoartnrMgtt 
to  Elleemere  port,  and  paid  him  five  poonde  for  his  wages 
in  adTance,  and  for  the  keep  of  the  towing  horse,  and  also 
gave  him  a  separate  sam  of  three  sovereigns  to  pay  the 
tonnage  dues  on  the  canal ;  the  prisoner  took  the  boat  sixteen 
miles  only  on  the  way,  there  left  it,  paid  two-  poonds  for 
the  dues,  and  appropriated  the  other  sovereign  to  his  own  use: 
it  was  objected  for  the  prisoner  that  the  relation  of  master  and 
servai^  did  not  exist  between  him  and  the  prosecator,  and 
therefore  he  could  not  be  convicted ;  but  Patteson,  J .,  thought 
otherwise ;  he  said  that  if  a  man  employ  another  to  go  some- 
where with  his  horse,  for  a  certain  price,  that  other  is,  for 
that  purpose,  his  servant ;  and  if  in  addition  he  give  him  a 
distinct  and  separate  sum  of  money  to  be  disbursed  in  a  par- 
ticular way,  and  instead  of  doing  so,  he  appropriate  it  to  his 
own  use,  that  is  felony.  M.  v.  Ooode,  Car,  ^  Jf.  688. 
But  where  it  appeared  that  the  prisoner  acted  as  nnne  to  the 
prosecutor's  daughter  who  was  sick,  and  had  her  board  and 
lodging  in  the  house,  receiving  occasionally  small  presents  of 
money  for  her  services,  bat  no  wages, — Coleridge,  J.,  held  that 
she  was  not  a  servant  within  the  meaning  of  the  Act.  R.  v. 
Frances  Smithy  1  Car,  ^  K,  423.  So,  where  the  prosecutor 
gave  his  waistcoat  to  the  prisoner  to  take  to  a  laundress  to  be 
washed,  and  he  did  so,  but  told  the  laundress  it  was  his  own ; 
when  it  was  washed,  the  laundress  delivered  it  to  him,  and  he 
converted  it  to  his  own  use :  this  was  treated  as  a  case  of  a 
bailee,  not  a  servant,  and  the  Judge  left  it  to  the  jury  whether 
the  prisoner  had  a  felonious  intent  to  convert  the  waistcoat  to 
his  own  use  at  the  time  he  received  it  irom  the  proeecutor ; 
and  the  jury  finding  that  he  had  not,  he  was  acquitted.  JR. 
V.  EtanSf  Car,  ^  M,  63S.  There  is  sometimes  a  difficulty 
in  distinguishing  whether  a  person  to  whom  goods  are  en- 
trusted is  a  bailee  or  a  servant,  particularly  in  the  ease  of 
persons  employed  to  drive  cattle  from  one  place  to  another. 
Where  the  party  so  entrusted  is  a  drover  by  trade,  and  by  the 
custom  of  the  trade  he  may  drive  the  cattle  of  several  persons 
at  the  same  time,  if  he  be  employed  as  drover,  this  rebuts  the 
presumption  of  his  being  a  mere  servant,  and  he  must  be 
deemed  to  be  a  bailee ;  see  ante,  pp.  382 — 9^ ;  but  if  he  be 
not  a  drover,  but  merely  a  person  employed  by  a  man  to  drive 
his  cattle  from  one  place  to  another,  for  wages,  he  may  be 
deemed  and  treated  as  the  employer's  servant  pro  hoc  tricB* 
See  Goodd*8  catWy  supra.  So,  where  the  prisoner,  who  was 
not  otherwise  in  the  prosecutor's  service,  wss  employed  by  him 
to  take  six  pigs  from  Cardiff  to  Usk  fair,  and  on  the  way  he 
called  at  the  house  of  a  Mr.  Matthews,  and  left  one  of  the 
pigs  there,  saying  that  it  was  too  tired  to  travel  further;  he 
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ssw  the  proaeeiitor  the  next  morning,  told  him  of  it,  and  the 
proeecntor  sent  him  to  Matthews,  to  desiro  bim  to  keep  the  pig 
for  a  few  days ;  he  went  accordingly,  but  instead  of  doing  as 
the  x>ro8ecutor  had  desired  him,  he  sold  the  pig  to  MatthewSy 
and  received  the  price,  but  told  the  prosecutor  that  he  had 
seen  the  pig  at  Matthews's,  who  would  keep  it  for  him :  Crees* 
well,  J.,  held  that  this  was  clearly  not  larceny.  R.  v.  Janes, 
Gar.  j-Jf.  611. 

8.  That  the  prisoner  stole  the  money  or  goods  specified  in 
the  indictment,  or  some  of  them.  This  is  proved  in  the  ordi- 
nary way,  as  directed,  ante,  pp.  371,  360.  Where  a  servant 
was  entrosted  with  six  shilliogs,  to  buy  twelve  hundred  weii^ht 
of  coals,  but  be  bought  a  less  quantity,  for  which  he  paid 
three  shillings  and  threepence,  and  appropriated  one  of  the  re- 
maining shillings  to  his  own  use :  this  was  holden  to  be  larceny. 
B,  V.  JBeaman,  Car,  ^  M,  605.  See  R.  v.  Butler,  2  Car,  ^ 
K.  840.  Where  a  clerk  at  a  bai^erfs,  by  giving  fictitious 
credit  in  the  books  to  a  customer  for  a  certain  amount,  and 
getting  the.  customer's  cheque  for  that  amount,  took  bank- 
notes out  of  the  till  in  exchange  for  the  cheque :  the  jury 
having  found  that  he  made  the  fUse  entries  of  credit  in  the 
books,  fraudulently,  for  the  purpose  of  obtaining  the  money 
from  the  banker,  the  Judges  held  this  to  l>e  larceny.  R,  t. 
Hamman,  R,  Sf  Ry,  221.  And  where  the  servant  of  a  manu- 
faeturer,  knowing  that  her  master  frequently  wanted  change 
for  gold,  told  the  master's  wife  that  if  she  would  g^ive  her  ten 
gttinieas,  she  would  get  silver  for  them  ;  the  wife  accordingly 
gave  her  the  ten  gpiineas,  and  s&e  absconded  with  them :  this 
was  holden  to  be  larceny.  R,  v.  Atkinson,  1  Leach,  303  n. 
But  where  upon  an  indictment  for  a  larceny  by  a  servant, 
charging  in  one  count  a  stealing  of  a  bank  note  for  five  pounds, 
and  in  another  the  stealing  of  silver  coin  to  that  amount,  it 
appeared  that  the  prisoner,  being  sent  by  his  masters,  Uie 
prosecutors,  to  get  change  of  a  five  pound  note,  got  silver  for  it 
from  a  neighbour,  but  absconded  with  the  silver :  being  con- 
victed on  the  second  count,  the  Judges  held  the  conviction  to 
be  wrong,  because  the  silver  had  never  been  in  the  possession 
of  the  masters,  except  by  the  hands  of  the  prisoner ;  tbey  said 
that  he  should  have  been  indicted  for  embezzlement  R.  v. 
Sullens,  Ry,  (^  M.  129.  So,  in  all  cases  where  a  clerk  or 
servant  embezzles  any  chattel,  money,  or  valuable  security, 
received  by  him,  for  or  in  the  name  of  his  master,  which  was 
not  received  into  the  possession  of  the  master  otherwise  than 
by  the  possession  of  such  clerk  or  servant,  the  indictment 
should  in  strictness  be  for  embezzlement,  and  not  for  larceny. 
And  therefore,  where  a  servant,  serving  in  his  master's  shop, 
received  money  from  a  customer  for  some  articles  sold  to  him, 
and  instead  of  patting  the  whole  of  the  money  into  the  till,  he 


446         Endfezzlement  hf  Ckrks  or  Servants, 

pat  a  pari  only,  and  put  the  rest  in  his  pocket :  being  la* 
dieted  for  this  as  larceny,  the  judges  held  it  to  be  embeszle* 
ment,  not  larceny.  BtdVs  eascy  2  Satt,  P.  C.  578,  cU, 
But  now  this  is  of  little  importance ;  for  by  stat.  14  &  15  VicL 
e.  100, 8.  13,  '*  if  upon  the  trial  of  any  person  indicted  for 
larceny,  it  shall  be  proved  that  he  took  the  property  in  ques- 
tion in  any  such  manner  as  to  amount  in  law  to  embezzle^ 
ment,  he  shall  not  by  reason  thereof  be  entitled  to  be  acquitted, 
but  the  jury  shall  be  at  liberty  to  return  as  their  verdict,  that 
such  person  is  not  guilty  of  larceny,  but  is  guilty  of  embei- 
zlement." 

8.  That  the  money  or  goods  were,  at  the  time  they  were 
taken,  either  the  property  of  C.  D.,  or  in  his  posseation  or 
power,  as  stated  in  the  indictment. 


10.  SmbezzlemaU. 

JBmbezzlemmU  by  a  Clerk  or  Servant. 

IndictmeiU. 

>     The  juron  for  oar  Lady  the  Queen,  upon  their 

to  wit    5  oath  present,  that  A.  B.,  on  the day  of—-, 

in  the  year  of  our  Lord ,  being  then  a  clerk  [*<  Herk  or 

servant, — or  any  person  employed  for  the  purpose  or  in  the 
eapaeUy  of  a  clerk  or  servant  "'\  to  CD.,  did  by  virtue  of 
such  his  employment,  then  and  whilst  he  was  so  employed  as 
aforesaid,  receive  and  take  into  his  possession  certain  money 
["  chattel,  money,  or  valtiable  security**]  for  and  in  the  name 
and  on  the  account  of  the  said  C.  B.,  his  master  as  aforesaid, 
and  did  then  fraudulently  and  ibloidously  embezzle  the  said 
money ;  and  so  the  jurors  aforesaid  upon  their  oath  aforesaid  do 
say,  that  the  said  A.  B.  then,  in  manner  and  form  aforesaid, 
feloniously  did  steal,  take,  and  carry  away  the  said  money  the 
property  of  the  said  C.  D.,  from  the  said  C.  D.,  his  master  as 
aforesaid :  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  our  Lady  the  Queen, 
her  crown  and  dignity.  [As  it  is  permitted  to  the  proeeeuter, 
by  the  statute,  to  charge  the  qffender  with  any  number  rf 
distinct  acts  qf  embezzlement,  not  exceeding  three,  which 
muty  have  been  committed  by  him  against  the  same  master, 
within  the  space  of  six  calendar  months  from  the  first  to 
the  last  qfeuch  acts,  (7  &  8  G.  4,  c.  29,  s.  48),  sfitbein- 
tended  to  charge  him  thus  with  other  qffencee,  let  the  second 
and  third  counts  of  the  indictment  be  thus  I  And  the  juiom 
aforesaid  upon  their  oath  aforesaid  do  further  present,  that  the 
said  A.  B.,  afterwards,  and  wMhin  six  calendar  months  from 
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the  time  of  the  oommittiiig  of  the  said  offence  in  the  said  first 
connt  of  this  indictment  charged  and  stated,  to  wit,  on  the 

day  of ,  in  the  year  aforesaid,  being  then  a  clerk  to 

the  said  C.  D.,  did  by  yirtae  of  sach  his  said  last-mentioned 
employment,  tiien  and  whilst  he  was  so  employed  as  last  afore- 
add,  receive  and  take  into  his  possession  certain  other  money 
Ibr  and  in  the  name  and  on  the  account  of  the  said  C.  D.,  as 
aforesaid,  and  did  then  and  within  the  six  calendar  months 
last  aforesaid  fraudulently  and  feloniously  embezzle  the  said 
last-mentioned  money;  and  so  the  jurors  aforesaid  upon  their 
oath  aforesaid  do  say,  that  the  said  A.  B.  then,  in  manner  and 
fimn  aforesaid,  feloniously  did'  steal,  take,  and  carry  away  the 
said  last-mentioned  money,  the  property  of  the  said  C.  D., 
fipom  the  said  C.  D.,  his  master  as  last  aforesaid :  against  the 
form^of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dig- 
nity.   lAdd  a  third  count,  in  the  same  form  ae  the  second, 
if  necessary.    As  to  the  venue,  see  ante,  p.  09.     Where  the 
three  offences  were  stated  in  one  count,  the  receipts  sepa^ 
ratdy,  and  then  the  embezzlement  **  on  the  several  days 
etforesaid  "  of  the  sums  respectively  received  by  him  on  each 
ef  those  days :  on  demurrer  Patteson,  J,,  held  the  indict^ 
ment  to  be  bad  ;   he  thought  it  bad  as  including  the  three 
effencesin  one  count,  biU  it  woe  decidedly  bad  ae  showing 
the  receipts  only,  and  not  the  embezzlement,  of  the  tujo  last 
sttms,  to  have  been  within  six  calendar  months  from  the 
commission  of  the  first  offence.    R.  v.  Purchase,  Car.  &  M. 
617.    And  where  the  indictment  contained  three  counts,  the 
second  and  third  counts  were  holden  bad  by  Creeswell,  J.,  for 
showing  merely  that  the  receipts,  and  not  the  embezzlements, 
were  within  the  six  numths,     R.  v.  Noake,  2  Car.  &  K.  020. 
Stat,  1  ^S  0,4,c»  29,  s.  48,  in  every  such  indictment, 
.  when  the  offence  shall  relate  to  a  chattel,  it  shall  be 
ient  to  allege  the  embezzlement  to  be  of  money,  without 
^ying  any  particular  coin  or  valuable  security  ;  and 
'legation,  so  far  as  regards  the  description  ofihepro^ 
f ,  shall  be  sustained,  if  the  offender  shall  be  proved  to 
^  embezzled  any  amount,  although  the  particular  species 
>in  or  valuable  security,  of  which  such  amount  was  com*' 
^        Sd,  shall  not  be  proved  ;^or  \f  he  shall  be  proved  to  have 
^'  f  Wfezzled  any  piece  of  coin  or  valuable  security,  or  any 
portion  qf  the  value  thereof,  although  such  piece  of  coin  or 
valuable  security  may  have  been  delivered  to  him,  in  order 
that  some  part  of  the  value  thereof  should  be  returned  to 
the  party  delivering  the  same,  and  such  part  shall  have 
been  returned  accordingly.    The  same  has  also  lately  been 
enacted  by  stat,  14  ^  15  Viet.  c.  100,  s.  18,  (ante,  p.  90), 
except  that  the  latter  statute  does  not  relate  to  valuable  SS" 
cwities,  other  than  bank-notes. 
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pat  a  part  only,  axid  put  the  mt  in  his  pocket :  belag  in- 
dicted for  this  as  larceny,  the  judges  held  it  to  be  embessle- 
ment,  not  kroeny.  BulVs  ease,  2  East,  P.  C.  678,  ctf. 
Bat  now  this  is  of  littie  importance;  for  by  stat.  14  k,  16  Vict, 
e.  100,  s.  13,  '*  if  upon  the  trial  of  any  person  indicted  for 
larceny,  it  shall  be  proved  that  he  took  the  property  in  ques- 
tion in  any  such  manner  as  to  amount  m  law  to  embezde* 
ment,  he  shall  not  by  reamn  thereof  be  entitled  to  be  acquitted, 
but  the  Jury  tihall  be  at  liberty  to  return  as  their  Terdict.  that 
such  person  is  not  guilty  of  Larceny,  bat  is  guilty  of  embea- 
ilement." 


8.  That  the  money  or  goods  were,  at  the  time  they 
taken,  either  the  property  of  C.  D.,  or  in  his  posMssion  or 
power,  as  stated  in  the  indictment. 


10.  BmbexzUmMiL 

Bmhexsiement  bp  a  Clerk  er  Servant, 

Indictment, 

)     The  jurors  for  oar  Lady  the  Queen,  upon  their 

to  wit    )  oath  present,  that  A.  B.,  on  the day  of , 

In  the  year  of  our  Lord ,  being  then  a  clerk  [''  elerk  or 

servant, -"^fr  any  person  employed  for  the  purpose  or  in  the 
eapaeity  of  a  elerk  or  servant "]  to  C.  D.,  did  by  Tirtue  of 
such  his  employment,  then  and  whilst  he  was  so  employed  as 
aforesaid,  receive  and  take  into  his  possession  certain  money 
["  ehattelj  money,  or  valuable  eecttAty"'\  for  and  in  the  name 
and  on  the  account  of  the  said  C.  D.,  his  master  as  aforeeaidy 
and  did  then  fttiudulently  and  feloxdously  embesxle  the  said 
money ;  and  so  the  jurors  aforesaid  upon  their  oath  aforesaid  do 
say,  that  the  said  A.  B.  then,  in  manner  and  form  aforesaid, 
foloniously  did  steal,  take,  and  carry  away  the  said  money  the 
property  of  the  said  C.  D.,  from  the  said  C.  D.,  his  master  as 
aforesaid :  against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peaee  of  our  Lady  the  Queen, 
her  crown  and  dignity.  [Aeitis  permitted  to  the  prosecutor, 
hy  the  statute,  to  charge  the  offender  toith  any  number  tf 
distinet  acts  qf  embezzlement,  not  exceediny  three,  tehich 
may  have  been  committed  by  him  against  the  same  master, 
within  the  space  of  six  calendar  months  from  the  first  to 
the  last  qf  such  acts,  (7  &  8  G.  4,  c.  S9,  s.  48),  ifitbsin-^ 
tended  to  charge  him  thus  with  other  offences,  1st  ths  second  . 
and  third  counts  of  the  indictment  be  thus :  And  the  jurors 
aforesaid  upon  their  oath  aforesaid  do  further  present,  that  the 
said  A.  B.,  afterwards,  and  wilWn  six  calendar  months  from 
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the  time  of  the  oommittiiig  of  the  said  offence  in  the  said  ftnt 
eoant  of  this  indictment  charged  and  stated,  to  wit,  on  the 

day  of ,  in  the  year  afoi^esaid,  being  then  a  clerk  to 

the  said  C.  D.,  did  by  yirtae  of  such  his  said  last-mentioned 
employment,  then  and  whilst  he  was  so  employed  as  last  afore- 
said, reoeiTe  and  take  into  his  possession  certain  other  money 
for  and  In  the  name  and  on  the  account  of  the  said  C.  D.,  as 
aforesaid,  and  did  then  and  within  the  six  calendar  months 
last  aforeiaaid  fitindulently  and  feloniously  embezzle  the  said 
last-mentioned  money;  and  so  the  jurors  aforesaid  upon  their 
oath  aforesaid  do  say,  that  the  said  A.  B.  then,  in  manner  and 
form  aforesaid,  feloniously  did'  steal,  take,  and  carry  away  the 
said  last-mentioned  money,  the  proper^  of  the  said  C.  D., 
fipom  the  said  C.  D.,  his  master  as  last  aforesaid :  against  the 
form^of  the  statute  in  such  ease  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dig- 
nity. lAdd  a  third  count,  in  the  same  form  as  the  second, 
if  necessary.  As  to  the  venue,  see  ante,  p.  69.  Where  the 
three  offences  toere  stated  in  one  count,  the  receipts  sepa^ 
rately,  and  then  the  embezzlement  '*  on  the  several  days 
qforemid  "  of  the  sums  respectively  received  by  him  en  each 
iff  those  days :  on  demurrer  Patteson,  J,,  held  the  indict' 
ment  to  be  bad ;  he  thought  it  bad  as  including  the  three 
effencesin  one  count,  but  it  teas  decidedly  bad  as  showing 
the  receipts  only,  and  not  the  embezzlement,  of  the  two  last 
sums,  to  have  been  within  six  calendar  months  from  the 
commission  of  the  first  offence.  R.  v.  Purchase,  Car.  &  M. 
617.  And  where  the  indictment  contained  three  counts,  the 
second  and  third  counts  were  holden  bad  by  Cresswell,  J.,  for 
showvngmerely  that  the  receipts,  and  not  the  embezzlements, 
were  within  the  six  months.  R.  v.  Noake,  2  Car.  &  K.  620. 
Stat.  1  ^  S  O.  4,  c.  29,  8.  48,  in  every  such  indictment, 
»  when  the  offence  shall  relate  to  a  chattel,  it  shall  be 
ient  to  allege  the  embezzlement  to  beqf  money,  withotU 
fying  any  particular  coin  or  valuable  security  ;  and 
allegation,  so  far  as  regards  the  description  ofthepro" 
y,  shall  be  sustained,  if  the  offender  shall  be  proved  to 
,  ^  '  embezzled  any  amount,  although  the  particular  species 
'*  oinor  valuable  security,  of  which  such  amount  %oas  com" 
td,  shall  not  be  proved  ;"-'0r  if  he  shall  be  proved  to  have 
f  %bezzled  any  piece  of  coin  or  valuable  security,  or  any 
portion  qf  the  value  thereof,  although  such  piece  of  coin  or 
valuable  security  may  have  been  delivered  to  him,  in  order 
that  some  part  of  the  value  thereof  should  be  returned  to 
the  party  delivering  the  same,  and  such  part  shall  have 
been  returned  accordingly.  The  same  has  also  lately  been 
enacted  by  stat.  14  ^  Id  Vict.  c.  100,  s.  18,  (ante,  p.  90), 
except  that  the  latter  statute  does  not  relate  to  valuable  m- 
curities,  other  than  bank'notss. 
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Bui  th»  indietmeiit  mu$t  Hats  the  thing  embezxled  to  he 
the  property  of  the  maeter.  Where  the  imUetment  ttated 
that  the  prisoner,  being  clerk  to  the  proeecutorSf  reeevoed  a 
certain  eum  on  their  account^  and  embezzled  it,  eoneludbtg 
in  the  usual  vfoy,  that  he  stole  the  money  ^^from  the  said 
masters  and  employers  qf  him  the  said  '*  prisoner,  on  whose 
account  he  had  so  received  the  same,  but  it  did  not  state 
expreesly  whose  property  the  money  was:  the  Judges  held 
this  to  be  inst^ffieient,  and  that  the  indictment  should  haoe 
stated  the  money  to  be  the  property  qf  some  person,  nameiy, 
the  master,  as  in  common  cases  of  larceny.  R.  o.  M'GRgor, 
R.  &  Ry.  23.  Where,  by  a  local  Act  certain  inhabitants  qf 
seoen  parishes  were  incorporated  by  the  name  qf  "  the  guar- 
dians  qf  the  poor  "  qf  those  parishes,  twdce  directors  were 
to  be  appointed  out  qf  the  guardians f  and  the  property  ef 
the  corporation  was  vested  in  '*  the  directors  for  the  timte 
being,**  who  were  to  execute  the  powers  qf  the  Act:  the  pri- 
soners being  indicted  fur  embezzling  money  qf  **  the  directors 
qf  the  poor  of  the  said  parishes,"  the  Judges  held  the  m- 
dictment  to  be  wrong;  that  U  should hme  statedittobe 
the  money  of  the  guardians  by  their  corporate  name,  or  qf 
the  directors  by  their  individual  names.  R.  v.  BeacaU,  Ry. 
k  M.  16.    See  anie,  p.  82. 

It  is  not  actually  necessary  that  the  indietmeni  should 
state  that  the  drfendant  ''  felonioiuly  "  embezzled  the  pro- 
perty, if  the  conclusion  of  the  indictment  state  that  kefelonir 
ously  stele  it.  R.  v.  Ciighton,  R.  k  Ry.  62.  It  is  usual, 
however,  and  more  prudent,  to  use  the  word  **feUmiouAy" 
in  both  places. 

Also,  it  is  not  usual  or  necessary  to  state  from  whom  the 
money  was  received.  Where  an  of^ection  on  this  ground  was 
taken  to  an  indictment  in  arrest  qf  Judgment,  the  question  was 
reserved  for  the  opinion  of  the  Judges ;  and  they  were  unani- 
tnously  qf  opinion  that  the  indictment  was  sufficient.  R.  v. 
Beacall,  1  Car.  k  P.  464.  But  as  this  may  in  some  cases 
operate  as  a  hardship  upon  the  prisoner,  in  not  disclosing  to 
him  smfficiently  the  qffenee  or  offences  with  which  he  is 
charged,  the  Judge,  brfore  whom  the  prisoner  is  to  be  tried, 
will,  upon  application,  order  the  prosecutor  to  furnish  ths 
prisoner  with  the  particulars  qf  the  charge.  R.  v.  Bootyroan, 
6  Car.  k  P.  800,  oor.  littledale,  J.  R.  v.  Hodgson,  3  Car.  k  P. 
422,  S.  P.  oor.  Vaughan,  B. 

Fdony;  transportation  for  not  more  than  fourteen  years, 
nor  less  than  seven ; — or  imprisonment  [with  or  without 
hard  labour,  b.  4],  for  not  nutre  than  three  years,  and,  if  a 
male,  to  be  once,  twice,  or  thrice  publicly  or  privately 
whipped,  if  the  court  shall  think  Jit.  1  kS  G.  4,  e.  2U, 
n.  47. 46. 
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Evidence, 

The  ofl^ce,  u  defined  by  the  statute,  ie  thns  "  If  any 
clerk,— or  servant,— or  any  person  employed  for  the  purpose 
or  in  the  capacity  of  a  clerk  or  servant, — shall  by  virtue  of 
•nch  employment, — ^receive  or  take  into  his  possession— any 
chattel,  money,  or  valuable  security, — ^for  or  in  the  name  or 
on  account  of  his  master, — and  shall  fraudulently  embezzle 
the  same  or  any  part  thereof."  To  maintain  this  indictment, 
therefore,  the  prosecutor  must  prove — 

1.  That  the  prisoner  was  **  derk  or  servant,  or  person  em- 
ployed for  the  purpose  or  in  the  capacity  of  a  clerk  or  ser- 
vant "  to  the  prosecutor,  at  the  time  of  the  receipt  and  embez- 
zlement. A  female  servant  is  within  the  meaning  of  the  Act. 
J2.  y.  Elizabeth  Smithy  R,f^Ry,  267.  So  is  an  apprentice, 
tf  though  under  age.  R.  v.  Mellish,  R.  ^  Ry,  80.  So  is  a 
&Knn  bailiff.  R.  v.  WoriUy,  15  Shaw*i  J,  P.  785.  Where 
■a  man  was  employed  by  a  township,  as  their  accountant  and 
treasurer,  and  he  received  and  paid  all  money  receivable  or 
payable  on  their  account ;  in  the  course  of  which  employment 
he  received  a  sum  of  money  on  account  of  the  overseers,  and 
embezzled  it;  the  judges  held  that  he  was  a  derk  and  servant 
within  the  meaning  of  the  Act.  R.  v.  Squire,  R.  ^  Ry.  340. 
So,  a  treasurer  to  the  guardians  of  the  poor  of  a  parish,  ap- 
pointed by  them  by  virtue  of  a  local  Act,  has  been  holden  to 
be  a  servant  of  the  guardians.  R.  v.  Welch,  2  Car,  ^  K,  286. 
Bo  is  a  collector  of  poor-rate,  appointed  by  overseers,  a  ser- 
vant of  the  overseers.  R,  v.  Adey,  19  Law  J.  149  m.  And 
see  R.  V.  Callahan,  %  Car,  ^  P.  154.  But  where  a  man  was 
appointed  assistant-overseer  of  a  district  comprising  several 
townships,  by  the  guardians  of  the  union,  by  order  of  the 
poor-law  commissioners,  and  his  duty  was  to  assist  the  over- 
seers of  the  different  townships,  and  he  was  paid  a  salary  by 
the  guardians;  he  received  sums  for  poor-rate  from  rate- 
payers in  the  township  of  F.  (one  of  the  townships  in  the  dis- 
trict), and  it  was  his  duty  to  have  paid  them  into  a  banker's,  to 
the  credit  of  the  overseers  of  that  township,  but  he  embezzled 
them  :  being  indicted,  the  judges  held  that  he  could  not  be 
convicted  on  the  count  stating  him  to  be  servant  of  the  overseers, 
for  he  was  appointed  and  paid  by  the  guardians;  and  that  he 
could  not  be  convicted  on  a  count  stating  him  to  be  a  servant  of 
the  guardians,  for  it  was  not  their  money  he  embezzled.  R,  v. 
TowTisend,  2  Car,  ^K.  168.  So,  where  the  clerk  of  a  chapelry 
was  indicted  for  embezzling  money  collected  by  him  from  the 
communicants  on  Sacrament  Sunday,  and  which  was  for  the 
relief  of  the  poor,  the  indictment  stating  him  in  one  count  to 
be  the  servant  of  ike  clergyman,  and  in  another  of  the  church* 
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wardem :  flw  Judges  held  that  he  oonld  not  be  deemed  tlie 
■ervent  of  one  or  the  other,  it.  ▼.  Burt&n,  jRy.  ^  If.  297. 
And  it  ie  not  materiel  whether  the  eerrant  be  pn^  by  certain 
tvages,  or  by  a  per  oentage  on  the  receipts,  or  by  a  shara  of  tiie 
pr^ts  arising  from  his  labour.  Where,  upon  an  indictoMnt 
for  embezslement,  it  appeared  that  the  prisoner  was  employed 
by  the  prosecutor  as  master  of  one  of  his  ships,  to  take  ooala 
from  his  collieiy  and  sell  them,  and  he  was  to  have  a  certiia 
proportion  of  the  profits,  after  deducting  the  price  of  the  ooala 
at  the  colliery,  for  bis  labour ;  he  took  a  cargo  of  coals,  sold 
them,  receiTed  the  price,  and  absconded  with  it:  a  minority 
of  the  judges  held  that  he  was  a  servant  of  the  proeeentor, 
within  the  meaning  of  the  Act  B.  y.  Hartley ,  R,  f^  Rp.  199. 
80,  where  the  prisoner  was  employed  by  the  proeeeotorB  aa 
traveller,  to  take  orders  for  goods  and  collect  money  for  them 
from  thdr  customers,  and  was  paid  by  a  per  centage  upon  the 
amount  of  the  orders  he  obtained ;  he  did  not  live  with  them 
or  act  in  their  counting  house;  he  paid  his  own  expenses  on  bis 
loumies,  and  he  was  employed  as  traveller  by  several  ottier 
houses  besides :  the  judges  held  that  he  was  a  derit  to  the 
prosecutors,  within  the  meaning  of  the  Act  R.  v.  Carr^  If. 
^  Ry,  196.  80  where  the  c611ector  of  a  poor-rate  was  paid  by 
a  per  oentage  on  the  rates,  and  it  was  oligected  that  he  was 
therefore  no  clerk  or  servant  within  the  meaning  of  the  Act, — 
Richardson,  J.,  over-ruled  the  objection.  R,  v.  Ward,  Omo, 
168.  It  is  immaterial,  also,  wheUier  the  employment  be  per^ 
manent,  or  occasional  only,  or  even  confined  merely  to  the 
particular  instance.  Where  it  appeared  that  the  prisoner  had 
applied  to  the  prosecutor  for  employment,  who  agreed  to  let 
him  carry  out  parcels,  and  go  of  messages  when  he  should  hftve 
nothing  else  to  do,  for  whkh  the  prosecutor  was  to  pay  him 
what  he  should  think  fit ;  the  prosecutor  gave  him  an  order, 
to  receive  the  sum  of  two  pounds  for  him;  he  received 
it  and  embeszled  it :  the  Judges  held  him  to  be  a  servant  to 
the  prosecutor,  within  the  meaning  of  the  Act.  JR.  v.  Spencer ^ 
R,  I*  Ry.  299.  80,  where  it  appeared  that  a  former,  hai^hig 
beasts  at  Smithfield,  of  which  the  prisoner  had  the  keeping  as 
drover,  sent  the  prisoner  to  deliver  a  cow  to  a  purchaser,  and 
to  receive  the  money,  and  the  prisoner  received  and  embestled 
tt :  the  judges  held  that  the  prisoner  was  a  servant  within 
the  meaning  of  the  Act  R.  v.  Hughes,  Ry,  ^  M.  870.  In 
a  case  previously  decided,  where  the  prosecutor  had  sent  the 
prisoner  with  a  cheque  to  a  banker's  for  payment,  and  he  re- 
ceived the  money  and  embezzled  it,  it  appeared  that  although 
the  prisoner  had  been  employed  by  the  prosecutor,  sometimes 
as  a  regular  labourer,  sometimes  as  a  roundsman  for  a  day  at 
a  time,  and  on  several  occasions  had  been  sent  to  receive  the 
amount  of  cheques  from  the  banker's,  he  was  not  at  the  time 
In  question  in  the  prosecutor's  employment,  but  was  to  r»> 
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o^ve  sixpence  for  going  to  the  banker's :  Parke,  J.,  (after  con-^ 
salting  Tannton,  J.,)  held  that  he  waa  not  a  clerk  or  serrant 
within  the  meaning  of  the  Act.  R.  t.  Freeman^  5  Car.  ^  P. 
034.    But  #00  OaodPs  caae,  ante,  p.  444. 

Where  a  man  is  the  clerk  or  servant  of  partners,  he  is 

deemed  the  clerk  and  servant  of  all  and  of  each  of  the  pait* 

man ;  and  if  he  receiye  money  for  or  on  the  private  account 

of  any  one  of  them,  and  embezzle  it,  he  may  be  indicted  under 

this  statute.    R.  v.  Leachy  3  Stark.  N.  P.  C.  70.    The  derit 

of  a  Joint  stock  company,  is  the  clerk  and  servant  of  the  di-* 

rectom  "Who  appoint  him ;   and  where  such  a  clerk,  having 

the  care  and  custody  of  the  cheques  paid  and  cancelled  by 

the  company's  banker,  embezzled  one  of  them,  and  was 

charged  in  the  indictment  as  having  embezzled  a  piece  of 

paper  the  property  of  the  company,  and  convicted,  the  court 

lield  that  he  was  properly  convicted,  although  he  himself  was 

a  shareholder  in  the  company.     R.  v.  Watts,  19  Lato  J, 

193  m.     R,  v.  Atkins&n,  Car.  ^  Jf.  625.     The  clerk  of  a 

corporate  body, — of  the  guardians  of  a  poor-law  union  for 

instance, — is  a  clerk  within  the  meaning  of  this  statute,  whether 

duly  appointed  or  not    R.  v.  Beacall,  1  Car.  ^  P.  457.    A 

eleriL  to  a  savings'  bank,  may  be  charged  as  cleric  to  the  tms* 

tees,  though  appointed  by  the  managers.    R.  v.  Jenwny  Ry, 

9p  M.  484.    So  the  clerk  of  a  benefit  society  may  be  charged 

as  the  clerk  and  servant  of  the  trustees.    R.  v.  Hall.  Ry.  ir 

M.  474. 

2.  That  he  received  the  money,  dec,  or  took  it  into  his  pos- 
session. That  he  received  it,  is  usually  proved  by  the  person 
who  paid  it  to  him,  or  by  his  own  admission.  If  chattels  be 
speeifled  in  the  indictment  as  having  been  received  by  the  pri- 
soner, the  things  described,  or  part  of  them,  most  bis  proved 
in  the  same  manner  as  in  larceny ;  but  if  the  indictment  state 
a  receipt  and  embezzlement  of  money,  you  may  give  in  evi- 
dence any  species  of  coin,  or  any  such  valuable  security  as  is 
mentioned  antt^  pp.  391,  393,  or  you  may  prove  a  certain 
amount  in  money  or  securities,  although  you  are  not  able  to 
prove  of  what  coin  or  of  what  valuable  securities  it  consisted. 
Bee  ante,  p.  447.  According  to  the  statute,  (s.  47),  tiie 
prisoner  shall  be  deemed  guilty  of  the  offence,  ''idthoogh  the 
chattel,  money,  or  valuable  security  was  not  received  into  the 
possession  of  such  master,  otherwise  than  by  the  actaal  pos- 
session of  his  clerk  or  servant,  or  other  person  so  employed." 
But  where  the  prosecutor  gave  marked  money  to  a  friend, 
with  directions  to  buy  some  article  with  it  at  the  prosecutor's 
shop ;  and  he  accordingly  bought  the  article  from  the  prisoner, 
who  was  the  prosecutor's  shopman,  with  the  marked  money, 
which  the  prisoner  received  and  embezzled :  it  was  objected 
for  the  priK>ner,that  as  the  money  liad  been  in  the  possession 
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of  the  maiter,  and  might  be  ooneiderad  ai  the  master's  at  tlia 
dnM  that  the  priecNier  receiTed  it,  the  case  did  not  come  wHtatn 
the  statutBy  bat  was  a  larceny  at  common   law;    bat  tfaa 
Judges  held  it  to  be  a  ease  within  the  statate,  and  that  an  in* 
dictment  for  larceny  at  common  law  would  not  lie  £ar  it.    A. 
T.  HMdiftf  JR.  ^  By,  IdO.    Whether  the  case  of  a  aerrant 
receiTing  money  fiom  the  master,  and  embessiing  it,  be 
within  the  meaning  of  the  Act,  was  a  question  snbmitted  to 
the  Judges  in  R.  v.  Elizabeth  Smith,  A.  jr  12^.  967 ;  bat  no 
opinion  was  deliTered  upon  it,  the  case  being  decided  upon 
another  ground.     In  Headge's  ease,  above  mentiooed,  the 
Judges  seemed  to  be  of  opinkm  that  tiie  statute  did  not  apply 
to  cases  which  amount  to  a  larceny  at  common  law.    And 
therefore  if  a  senrant  or  derk  take  money  or  goods,  ftc.,  ooi 
of  his  master's  stock,  he  should  be  indicMd  for  larceny,  not 
embesilement.    And  in  a  subsequent  case,  this  was  expiosaly 
decided  by  the  Judges :  where  tlhe  prisoner,  who  was  cleric  to 
the  proeecutor,  received  from  another  of  his  clerks  twenty 
shillings  of  the  master's  money  to  pay  for  an  adverttaenunt, 
and  he  paid  only  ten  shillings,  cha^jed  twenty  shillings,  and 
embezsled  the  other  ten  shillhigs:  the  Judges  held  that  1m  coakL 
not  be  convicted  of  embezxlement,  as  the  money  had  been  ta 
the  prosecutor's  possession  by  the  bands  of  his  other  dertc 
H.  y.  Murray,  By.  jr  M,  276.    But  now,  by  stat  14  ^  15 
Vict  c.  100,  a.  13,  ''  if,  upon  the  trial  of  any  person  indicted 
for  embezslement  as  a  clerk,  servant,  or  pereon  employed  for 
the  purpoee  or  in  the  capacity  of  a  clerk  or  servant,  it  shall  be 
proved  that  he  took  the  property  in  question  in  sodi  a  manner 
as  to  amount  in  law  to  larceny,  he  shall  not  by  reason  thereof 
be  entitled  to  be  acquitted,  but  the  Jury  shall  be  at  liberty  to 
return  as  their  verdict  that  such  person  is  not  guilty  of  era- 
l>ezzlement,  but  is  guilty  of  simple  larceny,  or  of  lareeny  as  a 
clerk,  servant,  or  person  employed  for  the  purpose  or  hi  the 
capacity  of  a  clerk  or  servant,  as  the  case  may  be ;  and  there- 
apon  such  person  shall  be  liable  to  be  punished  in  the  same 
manner,  as  if  he  had  been  convicted  upon  an  indictment  for 
such  larceny." 

3.  That  he  received  the  money,  Ac,  for,  or  in  tiie  name  of, 
or  on  account  of  his  master.  This  ^e  Jury  may  infor  from 
the  circumstances  of  the  case.  Upon  an  indictment  for  em- 
beulement,  it  appeared  that  the  prisoner  worked  for  the  pro- 
secutors, who  were  turners ;  that  it  was  part  of  his  duty  to 
receive  orders  for  Jobs,  to  take  the  materials  from  his  master^ 
stock  and  work  them  up,  to  deliver  out  the  articles  and  receive 
the  money  for  them,  and  to  pay  the  whole  of  the  money  re- 
ceived to  his  masters ;  and  every  week  he  received  for  his 
labour,  a  certain  proportion  of  the  money  received  for  the 
articles  made  by  him  :   in  his  character  of  servant  to  the  pro- 
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aecntofB,  he  reoeiFed  an  order  fat  six  dmen  of  coflbe-pot 

hflODdles :  he  took  the  wood  from  his  master't  stock,  he  turned 

them  on  their  premises  and  with  their  machinery ;  he  deliyered 

them,  receiTed  the  price,  concealed  the  transaction,  and  kept 

the  whole  fjX  the  money,  his  own  share  of  it  for  his  labour 

being  only  about  a  third :  the  prisoner  was  convicted,  but  it 

being  doubted  whether  this  was  not  rather  a  larceny  of  the 

materials,  than  a  case  within  the  meaning  of  this  Act,  the 

matter  was  referred  to  the  judges,  and  they  unanimously  held 

that  the  conviction  was  correct.    12.  t.  HogginSy  R,  Sf  Ry, 

146.    But  whether  the  money  embezzled,  was  really  due  to 

the  master  or  not,  whether  he  could  have  recovered  it,  or  had  a 

right  in  law  to  receiye  it,  is  immaterial;  if  the  clerk  or  ser- 

▼ant  received  it  for  him,  or  in  his  name,  or  on  his  account,  it 

is  sufficient.  Resolved  by  the  Judges  in  BeaetUVs  caee,  1  CoTm 

ff  P.  464.     And  therefore  where  the  prisoner,  appointed  by 

overseers  of  the  poor  to  receive  poor-rates,  demanded   the 

poor-rate  for  certain  premises  of  the  landlord  instead  of  the 

tenant  (the  landlord  being  in  the  habit  of  paying  his  tenant's 

rates),  and  the  landlord  paid  it :  the  prisoner  being  indicted 

Ibr  embezzling  this  sum,  and  convicted,  the  Judges  of  the 

criminal  appeal  court  held  that  although  the  overseers  could 

not  enforce  payment  of  the  sam  from  tbe  landlord,  yet  as  the 

defendant  had  received  it  on  their  account,  it  was  within  the 

statute,  and  the  party  rightly  convicted.    R.  v.  Adey,  19  Late 

J.  149  m. 

4.  That  he  received  it  by  virtue  of  his  employment  as  sach 
clerk  or  servant  This  depends  upon  the  fact  whether  he  was 
authorized  by  his  master  to  receive  money,  &e.,  in  such  a  case. 
Where  the  lessees  of  tolls  of  a  turnpike  gate,  hired  the  prisoner 
to  collect  at  a  particular  gate  at  weekly  wages,  and  this  was  his 
sole  employment;  upon  a  particular  occasion  one  of  his 
masters  desired  him  to  receive  from  the  collector  at  another 
gate  the  money  collected  by  him,  which  he  did  and  embezzled 
it :  a  minority  of  the  judges  held,  that  although  the  receipt 
of  this  money  by  the  prisoner  was  out  of  his  ordinary  em- 
ployment, yet  as  he  was  the  servant  to  the  lessees,  and  in  his 
character  of  servant  to  them  had  submitted  to  be  employed  by 
them  to  receive  the  money  in  question,  and  had  received  it  by 
virtue  of  being  so  employed,  the  case  was  within  the  statute. 
R.  V.  Themae  Smith,  R,  ^  Ry.  616.  And  in  another  case, 
where,  upon  an  indictment  for  embezzling  mon^  of  the 
prosecutors,  who  were  carcase  butchers,  it  appeared  to  be  the 
dntj  of  the  prisoner  every  evening  to  receive  from  the  porters 
the  money  they  took  in  the  course  of  the  day  for  the  meat 
sold,  and  to  pay  it  over  the  next  morning  to  the  collecting 
clerk,  but  he  was  not  expected  in  the  course  of  his  employment 
to  reoaive  money  from  the  customers  themadves;  the  prisooo^ 
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howefflr  called  upon  one  of  his  maiter's  coitonMTS  for  tlie 
amount  of  his  account,  received  it,  and  embeazled  it :  the 
judges  were  of  opinion  that  as  the  prisoner  was  entrusted  to 
receiye  from  the  porters  sach  monies  as  they  collected  from 
the  costomeis  in  the  course  of  the  day,  the  receiving  of  it 
immediately  from  the  customers,  instead  of  receiving  it  through 
the  medium  of  the  porters,  was  sach  a  receipt  of  moo^  *'  bj 
virtue  of  his  employment"  as  the  Act  meant  to  protect     J7.  t. 
Beechey^  R.  ^  Ry,  300.    Where  by  the  course  of  business  in 
the  prosecutor's  establishment,  tlie  customers  paid  their  mooej 
to  the  clerks,  the  clerks  paid  it  over  to  the  s&perintendent,  and 
he  paid  it  to  the  prisoner,  whose  duty  it  was  to  keep  an  account 
of  the  sums  00  paid  to  him,  and  pay  them  over  to  the  cashier* ; 
they  wei'e  all  servants  of  the  prosecutor ;  three  of  the  sums 
which  the  prisoner  had  thus  received,  he  embeisled,  and  being 
indicted  for  embezslement,  it  was  objected  that  as  be  had 
received  them  from  one  of  his  master's  clerks,  they  were  his 
master's  money,  and  on  the  authority  of  Murray's  case,  imte, 
p.  462,  it  was  not  embezzlement,  but  larceny  :  but  the  judges 
of  the  criminal  appeal  court  held  that  it  was  embezdement; 
and  they  distinguished  it  from  Hurray's  case,  as  the  prisoner 
there  received  the  n\oney  for  a  particular  purpose  and  mia- 
applied  it,  here  the  prisoner  stopped  these  sums  of  money  on 
their  way  to  his  master,  and  embezzled  them.    R,  v.  BiasterSy 
S  Car,  ^  JC.  980.    But  where  the  clerk  or  servant  receives 
money  without  authority,  either  direct  or  to  be  implied  from 
the  nature  of  his  employment,  his  applying  it  to  his  own  use 
will  not  be  an  offence  within  the  Act.    Tberefore  where  it  was 
proved  to  be  the  duty  of  the  prisoner,  a  butcher's  apprentice^ 
to  call  daily  on  certain  of  his  master's  customers  for  orderty 
but  it  did  not  appear  that  he  had  ever  bemi  employed  to  receive 
money ;  and  he  received  from  one  of  the  customers  the  amount 
of  his  bill,  and  embezzled  it :  being  convicted,  and  his  caae 
being  referred  to  the  judges,  they  were  of  opinion  that  as  it 
vrss  not  proved  that  the  prisoner  was  ever  employed  to  receive 
money  for  his  master,  and  it  did  not  therefore  appear  that  he 
received  the  money  in  question  by  virtue  of  liis  employment, 
the  conviction  was  wrong.    R,  v.  MellUh^  R.  $•  Ry,  80.   80, 
where  a  customer  paid  some  money  to  a  carrier's  warehouse 
clerk,  who  was  not  authorized  to  receive  it,  that  duty  being 
entrusted  to  the  collecting  clerk  only,  and  the  warehouse  clerk 
embezzled  it,  the  judges  held  that  he  was  not  a  clerk  or  servant, 
withbi  the  meaning  of  the  Act    R.  v.  Thorley^  Ry.  jr  M,  348. 
Where  the  master  of  a  charity  school  was  sent  by  the  treasurer, 
who  was  also  one  of  the  committee,  for  fifteen  pounds,  which 
the  ironmongers'  company  had  given  to  the  charity,  but  it 
was  not  the  duty  of  the  schoolmavter  to  receive  money  on 
account  of  the  charity,  that  behug  entrusted  to  tiie  collector 
only.:  it  was  holden  not  only  that  this  was  not  a  receipt  Ij 
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▼irtoe  of  bis  employment,  but  tbat  be  was  neither  deik  nor 
eenrant  to  the  troaeurer  or  the  committee.  JR.  y.  NettUtaHf 
By.  t  M.  S69. 

6.  Tbat  be  embezzled  the  money,  &c.,  reoeiTed  Ivy  him,  or 
some  part  of  it.    The  uanal  evidence  given  of  the  embeule- 
ment  ia,  that  having  received  the  money,  &c.,  he  denied  the 
receipt  of  it,— or  did  not  account  to  hia  master  for  it  when  he 
ought,— or  accounted  for  other  monies  received  by  him  at  the 
aame  time  or  after,  and  not  for  it, — or  rendered  a  fiUse  a^ 
count,— or  practised  some  other  deceit  in  order  to  prevent 
detection :  from  which  the  jury  may  iairly  infer  tbat  the  d^ 
fendant  either  actually  dispoeed  of  the  money,  dec.,  to  bis  own 
nae,  or  withheld  it  from  his  master  with  intent  to  do  so,  and 
to  defraud  the  master  of  it, — which  seems  to  be  the  meaning 
of  the  word  embezzle.    The  words  in  the  repealed  Act  upon 
this  subject  were— '' embezzle,  secrete,  or  make  away  with ;'' 
the  words  ''secrete  or  make  away  with"  are  omitted  in  tUs 
statute,  as  meaning,  I  presume,  the  same  thing  as  the  word 
<«  embezzle."    For  it  is  dear  that  if  a  clerk  render  a  true  ac- 
count, but  claim  to  withhold  the  sum  in  question,  alleging  a 
right  to  do  so,  or  merely  fail  to  pay  it  over,  this  will  not  be 
embezzlement.    Where  Uie  captain  of  a  ship  received  freight 
for  S15  tons  of  culm,  and  accounted  with  the  owner  of  the 
ship,  his  master,  for  210  tons  only ;  in  foct,  the  culm  was 
weighed  into  the  ship  as  310  tons,  and  weighed  out  as  215, 
and  the  captain  claimed  the  freight  on  the  difference,  as  being 
entitled  to  it  by  a  custom  of  the  trade :  Cresswell,  J.,  held 
tbat  this  was  not  embezzlement.    J2.  v.  Ncrman^  1  Car,  jr  K* 
501.    So,  where  the  prisoner  charged  himself  in  his  master'a 
books  wiUi  money  received  by  him,  but  did  not  pay  it  over  to 
the  nuster,  Yaugban.  B.,  held  this  not  to  be  embezzlement. 
jS.  v.  Hodgion,  3  Cfar,  jr  P'  422.    So,  where  the  prisoner 
waa  entrusted  to  receive  several  sums  for  water  rate,  and  being 
asked  by  the  collector  whether  he  had  received  them,  saia 
that  be  had,  and  would  pay  them  over  on  the  following  Hon* 
day,  but  instead  of  doing  so  he  ab6conded :   Erskine,  J.,  held| 
that  as  he  had  accounted,  his  not  paying  the  money  over  was 
not  embezzlement    R,  v.  Creedf  1   Car,  ^  K,  63.    But 
irtiere  it  appeared  that  the  prisoner,  who  was  coachman  of  a 
stage  coach,  had  to  account  for  monies  received  by  him  from 
passengers,  to  the  book-JLeeper  at  one  stage,  and  had  to  pay 
over  the  monies  to  bis  master ;  and  on  one  particular  occasion 
he  rendered  an  account  of  the  true  sums  to  the  book-keeper, 
and  they  were  entered  in  the  books  accordingly,  but  he  paid 
to  his  master  a  lees  sum,  as  being  all  that  he  had  received : 
Patteson,  J.,  held  this  to  be  embezzlement.    B.  v.  WUte^ 
8  Car,  i  P.  742.    But  if  a  clerk  or  servant,  entrusted  to  re* 
cetve  a  sum  of  mom^y,  recelTe  it|  and  abaoond^  without  ao- 
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counting  for  it,  this  is  clearly  embecslenient  R.  y.  Sarah 
Wiiliamif  7  Car.  ^  P.  338.  So,  where  a  tenmnt,  aathorized 
to  receive  money,  and  whose  duty  it  was  to  account  every 
evening  for  what  he  so  received,  received  three  sums  for  hia 
employer  on  different  days,  and  neither  accounted  for  them  nor 
paid  tibem  over,  and  it  appeared  that  this  most  have  been 
wilfully  done :  Coleridge,  J.,  held,  that  if  this  were  done  wil- 
ihlly,  it  was  embezzlement,  although  the  servant  never  denied 
the  receipt  of  these  sums,  nor  rendered  any  account  in  which 
they  were  omitted ;  jR.  v.  Jackgon,  1  Car.  ^  K.  384 ;  for 
here  there  was  concealment  and  fraud,  both  essential  ingre- 
dients in  the  offence  of  embezzlement.  So,  where  a  servant 
does  not  account  for  a  particuJar  sum  received  by  him,  but 
accounts  for  other  sums  received  by  him  at  the  same  time  or 
afterwards, — ^this  is  strong  evidence  of  embezzlement.  R.  v. 
Hall,  R.  ^  Ry.  463.  But  the  mere  omission  to  account  for 
the  receipt  of  a  particular  sum,  particularly  in  a  long  aoeonnt 
and  of  great  extent,  will  not  of  itself  amount  to  embezzlement, 
if  not  accompanied  by  other  circumstances,  such  as  a  denial 
of  the  receipt  of  the  money  or  the  like,  showing  the  omission 
to  be  wilful ;  for  otherwise  the  omission  might  uise  from  mere 
carelessness.  JR.  v.  Jonet^  7  Car.  ff  P.  833.  So,  where  it 
was  proved  tiiat  the  prosecutor  had  given  bl.  %».  to  the  pri- 
soner, his  housekeeper,  to  pay  to  the  overseer  of  the  poor  for 
poor-rates,  and  that  the  overseer  never  received  that  or  any 
other  sum  from  the  prisoner :  the  judges  held  that  this  waa 
not  sufficient  evidence  of  the  priMmer's  having  embezzled  the 
money ;  the  fact  of  not  having  paid  the  money  over  to  the 
collector,  was  not  evidence  of  actual  embezzlement,  it  only 
negatived  the  application  of  the  money  in  the  manner  directed. 
R.  V.  Slizabeth  Smith,  R.  ^  Ry.  S67.  But  if  a  clerk  or 
servant  receive  money  for  his  mabter,  and  deny  the  receipt  of 
it,  this  Is  clearly  embezzlement.  R.  v.  HobsoHf  R.  ^  Ry.  56. 
R.  V.  Tttylar,  R.  ^  Ry.  68.  Where  the  prisoner,  a  brewer's 
drayman,  was  sent  out  with  porter  for  the  customers,  and  also 
with  an  extra  quantity  of  bottled  porter  which  he  was  author- 
ized to  Bell  at  9«.  Gd.  per  dozen ;  he  in  foct  sold  a  dozen  for 
6s.,  but  did  not  receive  the  price  at  that  time;  the  brewer 
hearing  of  this,  desired  the  purchaser  to  pay  the  prisoner  when 
he  should  call  for  payment,  and  he  did  so,  and  the  prisoner 
being  questioned  about  this  afterwards  by  his  master,  denied 
it :  Patteson,  J.,  after  conferring  with  Parke,  B.,  held  this  to 
be  embezzlement.  JR.  ▼.  AstoHf  8  Car.  ^  K.  413.  It  was 
objected  in  this  last  case,  that  as  the  prisoner  had  sold  under 
the  price  limited,  it  could  not  be  said  that  he  received  the  6*. 
by  virtue  of  his  employment ;  but  it  was  holden  that  the 
master,  by  calling  on  the  purchaser,  and  desiring  him  to  pay 
the  sum  agrreed  upon,  he  was  bound  by  the  payment  and 
ooold  not  demand  more,  and  so  confirmed  the  sale  made  by 


Ewtbezzkment  hy  Clerks  nr  ServanU^         467 

the  prisoner.  Id*  So,  the  rendering  of  iUae  aeoonntB,  by 
means  of  wbicl)  a  clerk  or  serrant  reteins  for  himself  a  por- 
tion of  the  property  which  he  should  have  handed  oyer  to  his 
■aa»ter,  is  in  general  deemed  pregnant  proof  of  embezilement. 
In  one  case,  indeed,  where  it  appeared  that  the  prisoner  was 
clerk  and;traveUer  to  the  prosecutor,  and  his  duty  was  to  re- 
eelTe  the  money  from  the  customers,  to  pay  the  wages  and 
other  4mtgoinge  out  of  it,  and  to  enter  these  payments  first  in 
a«nall  book,  and  to  carry  their  weekly  total  into  a  larger 
book,  which  contained  the  general  debtor  and  creditor  account 
between  the  prisoner  and  his  master,  and  the  balance  being 
struck  from  time  to  time,  was  either  pcdd  by  the  prisoner, 
or  carried  forward ;  in  the  instance  from  which  the  prosecu- 
tion arose,  the  week's  amount  of  outgoings,  which  in  the  small 
book  amounted  to  262.,  was  carried  into  the  larger  book  as 
36Z.,  and  this  appeared  to  be  written  on  an  erasure ;  in  the 
month  following  the  account,  comprising  this  entry,  was  set- 
tled, and  the  balance  carried  over,  and  in  two  months  after-> 
wards,  the  account  was  again  balajiced,  and  the  balance  paid 
by  the  prisoner  to  the  prosecutor :  Williams,  J.,  asked  if  it 
eould  be  shown  that  the  whole  or  any  part  of  any  precise  sum 
receiyed  by  the  prisoner  for  his  master  had  been  embezzled  by 
hJm,  and  being  answered  in  the  negative,  said  that  in  the 
absence  of  such  evidence  the  prosecution  could  not  be  sus-  * 
tained.  R.  v.  Chapman^  1  Car,  jr  K»  119.  But  in  many 
cases  such  evidence,  from  the  very  nature  of  the  clerk's  em- 
ployment, as  for  instance  that  of  cashier  in  a  banking  house, 
or  ihe  like,  cannot  be  given.  Where  a  banker's  cartiier  was 
indicted  for  embezzlement,  and  it  appeared  that  it  was  his 
duty  to  put  all  sums  received  by  him  into  a  box  or  till,  of 
which  he  kept  the  key,  and  to  enter  them  in  the  money  book ; 
at  the  end  of  each  day  he  balanced  the  book,  and  the  balance 
formed  the  first  item  in  his  account  on  the  following  day ;  the 
master  having  a  suspicion  of  him,  examined  his  money  book, 
according  to  which  there  ought  then  to  be  1,300{.  in  the  tUl 
and  box,  but  on  examination  they  in  fact  contained  but  a  sum 
of  8461.,  he  Imving  applied  the  rest  to  his  own  use,  but  when, 
or  in  what  sums,  or  from  whom  the  particular  monies  embes- 
lied  were  received,  did  not  appear :  the  judges  at  the  central 
criminal  court  held  this  to  be  within  the  statute,  and  the  pri- 
soner was  convicted ;  R.  v.  Orove,  7  Car.  ^  P,  636 ;  and  tlie 
ease  being  afterwards  considered  by  the  judges,  eight  of  them 
bald  the  conviction  to  be  right,  and  seven  were  of  a  contrary 
opinion.  I(L  Ry,  ^  M,  447.  But  where  in  a  subsequent 
case,  the  only  evidence  which  could  be  given  was  that  of  a 
genoral  deficiency  in  the  prisoner's  account,  Alderson,  B.,  held 
it  not  to  be  sufficient;  and  said  that  the  dlfierenoe  in  opinion 
in  Grove's  case  arose  more  from  the  peculiar  iiBkctB  of  that  case, 
than  from  any  doubt  upon  the  law.    R.  v.  LUjyd  Jwm^ 

X 


8  Cmr.  ^  P.  SM«  Whfln  iMirefw  <be  priMiMr,  a  dflk  <if 
the  pPMeevton,  reoelTwl  <m  their  aeocMmt  a  Bum  of  181.  1b  one 
pound  notee,  voA  entered  fai  their  books  the  bsib  of  ISL  only  ; 
he  eleo  reoelTed  on  the  etme  dagr,  the  eam  of  104i.  2f.,  and 
entered  that  ooneetly;  and  in  the  evening  he  aeeonntad  witti 
tiM  proaeeaten  for  1161.  ft.  only ;  being  indieled  for  embei^ 
ilingdl.,  the  dlArenee  between  the  162.  reeelved  and  tbe  ISI. 
aoooanted  for,  it  was  objected  on  his  behalf  that  the  11(0.  plid 
by  him  to  the  prosecntors,  might  liave  Indnded  erery  one  of 
the  notes  of  which  the  181.  oonsisledy  and  if  so,  he  ooald  not 
be  considered  as  haTlngembenled  any  of  those  notes:  hewaa 
eonTieted,  and  the  point  reserved  for  the  opinion  of  the  Jodgas, 
a  great  minority  of  whom  held  the  conviction  to  be  right,  and 
thet  he  was  guilty  of  an  embenlement  from  the  time  of  Us 
making  the  folse  entry.  H.  v.  HaU,  JR.  Jr  JRy.  46S.  lite 
dttftenlty  enggested,  in  this  case,  of  proving  an  embenlement 
of  the  identiod  notes  or  eoin  received  and  embeailed  by  the 
oUbnder,  has  been  remedied  by  stat.  7  Ic  8  O.  4,  c  99,  s.  48, 
and  14  ft  16  Vict.  e.  100,  s.  18,  as  already  mentioned,  cnle, 
p.  447. 

We  have  seen  {ante,  p.  445,)  tiiat  where  a  dark  or  eervaaf 
takes  money  or  goods  from  his  masterls  stock,  and  appropri* 
ates  them  to  his  own  use, — ^if  the  property  taken  be  in  the 
*poseession  of  the  master  bat  one  Instant,— 'the  servant  or  derk 
is  guilty  of  laroeny,  not  embenlement.  If  the  derk  of  a 
baiuer,  or  the  shopman  of  a  draper,  receive  money  from  a 
onstomer,  and  instead  of  jrattlng  it  into  the  till  or  drawer,  pot 
it  into  his  pocket,  and  appropr^te  it,— he  is  guilty  of  embes- 
slement;  but  if  when  he  reedves  it,  he  put  it  into  tiie  tQl  or 
drawer,  and  then  take  it  oat  and  appropriate  it,  he  is  guilty  of 
larceny.  A  mistake  however  in  tiito  respect,  in  fraz^ng  the 
indictment  for  embesilement,  where  upon  evidence  theoihnce 
turns  out  to  be  larceny,  is  not  now  material ;  by  stat  14  ft  \h 
Yiot  G.  100,  s.  18,  **  if  open  the  trial  of  any  person  hidided 
for  embenlement  as  a  clerk,  servant,  or  person  empfoyed  for 
liie  purpose  or  in  the  capadty  of  a  defk  or  servant,  it  shall  be 
proved  that  he  took  the  property  in  question  in  any  sadi 
manner  as  to  amount  in  law  to  larceny,  he  shaU  not  by  renon 
thereof  be  entitled  to  be  acquitted,  but  the  Jury  shall  be  at 
Uberty  to  return  as  thdr  verdict  that  such  person  is  not  guflty 
of  embeatlement,  but  is  guilty  of  simple  larceny,  or  of  larceny 
as  a  deik,  servant,  or  person  employed  for  the  purpose  or  in 
the  eapadty  of  a  derk  or  servant,  as  the  case  may  be,  and 
thereupon  such  person  shall  be  liable  to  be  punished  in  the 
same  manner  as  if  he  had  been  oonvtelid  upon  an  Jnditftment 
for  soeh  larceny.*' 
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Samken  wr  Aqmt^  8«Umg  or  Cmwtrim^  €hoda  or  VahuAik 
SMmiHts  mUrutted  to  thmn  far  #^  keepfn^y  orftr  a 
S^tmial  Purpo$6* 

IfuHcttntni* 

^     Hie  joroTS  for  our  Lady  the  Queen,  upon  their 

to  ^t.    )  oath  present,  that  before  and  at  the  time  of  the 
oommitting  of  the  offence  hereinafter  mentioned,  to  wit,  on  the 

day  of—,  in  the  year  of  o«r  Lord •*-*—,  A.  fi.  #a8 

ttenker  and  agent  to  C.  D.,  [*'  banker ,  merchantf  broker^  attOT' 
ney,  or  other  agorU**'\  and  that  wbiitt  the  aald  A.  B.  wbb  stch 
haaaka  and  agent  to  the  aaid  C.  D.  aa  aforeaaid,  ta  wit, 
CB  the  day  and  year  afoienid,  the  said  C.  D.  did  entnut  to  the 
•aid  A.  B,^  as  such  banker  and  agent  aforesaid  fo^  safe  custody 
[or  fer  a  eertain  special  pnrpoae,  to  wit,  for  the  purpose  of 
— *^]  a  certain  exoheqoer  bill  ["  any  ehaitel  or  vahtaklo 
Meuritjff  or  any  power  ^attorney  for  the  sale  or  trantfar  of 
any  ehare  or  inter  e$t  in  any  public  etoek  or  fund,  whether  of 
$Hm  kingdom^  or  of  Oroat  Britain  or  of  Irelandf  or  qf  any 
foreign  state,  or  in  anyftmd  qf  any  body  corporate,  company^ 
or  society'*']  without  any  authority  to  sell,  negotiate,  transfer, 
AT  pledge  the  same ;  and  which  said  exchequer  bill  the  said 
A.B.,  so  being  such  banker  and  agent  as  aforesaid,  wall  know« 
log  ^  premieea,  did  then  as  such  banker  and  agent  as  afore- 
miif  reoetTe  and  take  into  his  possesaion  for  sttfe  custody  as 
•foresaid  [or  for  tho  pvpoae  aforesaid],  from  the  said  C«  ]>., 
and  that  the  said  A.B.,  afterwards,  and  whilst  he  was  soeh 
baaker  and  agent  to  the  said  C.  D.,  aa  aforasakl,  to  wit,  on  the 
day  and  year  aforesaid,  in  Tiolation  of  good  foith,  and  eontrsry 
to  the  o^eet  and  purpose  for  which  the  said  exchequer  bill 
ms  so  entrusted  to  him  as  aforesaid,  unlawfully  did  selV, 
#qgottato,  transfer,  and  oo&yert  to  his  own  use  and  benefit 
[^  seilf  negotiate,  tramtfor,  yUedgey  or  in  amy  manner  oowoori 
t^hieown  use  or  ien^^'J  the  said  exchequer  bill  {"such 
ehaitelor  eeouriiy,  or  the  proceeds  qf  the  eame,  or  the  Mare  or 
intereet  m  the  stoeft  orfimd  towkich  ouch  power  of  attorney 
ehall  roUite,  or  any  part  thereqf*']  :  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  Lady  the  Qusen,  her  crown  and  dignity.  [The  exehe^ 
quer  bill  or  other  inetrument  may  be  described  by  the  name 
or  designation  by  which  the  oame  is  usually  knoum.  14  ft  16 
Tist  c.  100,s.  7,  ante,  p.  90.  Where  U  iscorffided  to  the 
ageni  for  a  special  purpose,  the  purpose  must  bo  sot  out, 
smd  eorroctly.    R.  v.  White,  4  Car.  it  P.  46. 

JIC<#ds0iS0fisr;  transportation  fornot more thrni fomiesst 
ymrSf  nor  lees  than  ssYen; — or  such  other  punishwisnit  by 
Jkss^  or  ie^prisonmmU  or  both,  as  ths  osurt  skaU  memnd^ 

m  % 
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7  4c  8  0.4,  e.S9, 1. 49,nieh  trnpriiommeni  to  be  with  or  wUk- 
out  hard  labour  f0nd  ooHtaryfor  thewkols  orauifpartqftht 
time*  14. 1.4.  Tki$oectien<if  the  otatute  alto  d^btsi  another 
qffeneOt  namdy^  hankers^  ^.,  eonvertmg  to  their  own  nM, 
money  or  eeeurity  for  money  entrusted  to  them,  with  a  di^ 
reetion  in  writing  to  apply  atoa  particular  purpose. 


Boidsncs, 
To  mointMiti  this  indietmeDt,  the  proMcntor  most  proT»— 

I.  Hut  he  entniited  the  ezeheqaer  bill,  ftc,  m  deecribeil 
in  the  indletaicnt,  to  A.  B.,  for  safe  coBtody,  or  for  the  special 
purpoM  mentioned  In  the  indictment ;  nnd  that  A.  B.  fiiB  al 
the  time  his  banker  or  agent,  Out,  It  must  eppear  also  that  it 
was  eotmstad  to  him,  in  the  ordinary  exorcise  of  his  partienlar 
fanctions  or  bnrinew.  R.y.PrineOf  Moody^M.  SI,  2  Cor. 
#►  P.  617. 

S.  That  no  anthorlty  was  given  to  A.  B.  to  sell  or  negotiate 
the  excheqner  billy  for  his  own  nse. 

9.  That  the  defendant  aold  or  negotiated  it,  or  oonyerted  it 
to  his  own  use,  as  stated  in  the  indictment 

It  is  proYided  howerer  by  7  At «  G.  4,  c.  89,  s.  60,  that  the 
49th  section  shall  not  a£bct  any  tmstees  or  mortgagees  for  any 
act  done  by  them  in  respect  of  the  propertj  comprised  in  the 
trust  or  mortgage ;  nor  reitrain  any  banker,  &c,  firom  reeeiving 
money  dne  and  payable  on  any  ralvable  security,  or  from 
selling  securities  or  eihets  on  which  he  has  a  lien. 

Also,  by  sect.  6S,  no  banker,  &e.,  shall  be  liable  to  be  con- 
victed as  an  oifonder  apin*t  this  Act,  if  he  shall  have  pve*. 
vionsly  disclosed  the  omnoe  on  oath,  in  oonsequenoe  of  any 
compulsory  process  of  any  court  of  law  or  equity,  in  any  action, 
suit,  or  proceeding,  bond  ftde  instituted  by  a  parly  aggrieved, 
or  if  he  shall  have  disclosed  the  same  in  any  examination  or 
deposition  before  any  commissioner  of  bsnkmpt. 

Factor  Pledging  the  Goods^his  PrineipaL 

Indictment. 

^     The  jurors  for  our  Lady  the  Queen,  upon  their  oadi 

to  wit.  )  present,  that  A.  B.,  on  the day  of ,  in  the 

year  of  our  Lord ,  being  then  a  foctor  and  agent  [^  any 

agenfi,  was  entrusted  as  tuch  ihctor  and  agent  by  C.  D., 
with  the  possession  of  one  thousand  quarters  of  wheat  [''wiM 
the  possession  qfgoodSfOrqf  the  documents  qf  title  to  goods^'i 
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ef  the  goods  and  chattels  of  the  said  C.  D. ;  and  the  said  A.  B., 
weQ  knowing  the  premises,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  wiUioat  any  authority  from  the  said  C.  D.,  his 
prindpal,  in  that  behalf,  did,  for  his  own  benefit  and  in  viola- 
tion of  good  fidth,  deposit  the  same  [''  makB  any  eomifnmaiUy 
depoiit,  tranrfer,  or  d^tMry"]  with  B.  F.,  by  way  of  pledge, 
lien,  and  seeority,  [or  did  accept  an  adTanoe  of  certain  money 
on  tiie  ftlth  of  an  agreement  to  transfer  or  deliver  the  same 
to  B.  F.] :  against  the  form  of  the  statute  in  such  ease  made 
and  provided,  and  against  the  peace  of  our  Lady  the  Queen, 
her  crown  and  dignity. 

Mitdemean&r;  transp&rtaii&n  fornot  more  than  fourteen 
years,  nor  lees  than  seven;  or  other  puniehment  by  Jb%e  or 
imprimmment  or  both,  a$  the  ecmrt  ehaU  award,  6  &  6 
Vict.  e.  80,  s.  6:  And  every  clerk,  or  other  pereon  knowingly 
andwiffitUy  aeeleting  in  doing  eo, — the  eame  punUhmmi. 
Id. 

Seealeoetat.  7  t*  S  G.  4,  e.  S9,  t.  61,  on  the  eame  euJ^eet. 


Soidenoe, 

To  maintain  this  indictment  the  prosecutor  must  prov^^ 

I.  That  he  entnisted  A.  B.,  who  was  then  an  agent,  with 
<he  possession  of  the  goods  mentioned  in  the  indicUnent,  or 
with  a  bill  of  lading  or  other  document  of  title  to  them,  if 
such  be  mentioned. 

S.  TThat  the  defimdant  afterwards  deposited  the  goods,  &e., 
with  B.  F.,  as  a  pledge  or  security  for  money.  It  h  provided 
however  by  the  statute,  that  no  soch  agent  shall  be  liable  to 
any  prosecution,  for  consigning,  depositing,  transforring,  or 
deliveriog  any  such  goods  or  documents  of  title,  in  case  the 
same  shall  not  be  made  a  security  for,  or  sulgect  to  the  pay* 
ment  of,  any  greater  sum  of  money  than  the  amount  which 
may  be  due  to  him  from  his  principal,  together  with  the 
amount  of  any  bills  of  exchange  drawn  upon  him  by  his  prin* 
dpal,  and  accepted  by  him.    6  jr  6  Viet.  e.  S9,e.  6. 

3.  That  he  the  prosecutor  gave  the  defendant  no  authority  to 
pledge  the  property  or  dispose  of  it  in  any  way  to  his  own  use, 
in  the  manner  mentioned. 

It  is  provided  by  the  statute,  that  such  agent  shall  not  be 
convicted  by  reason  of  any  act  done  by  him,  if  he  shall  have 
disclosed  the  same  on  oath,  in  consequence  of  any  compulsory 
process  of  any  court  ef  law  or  equity  in  any  action,  suit,  or 
proceeding  bond  JIde  instituted  by  a  party  aggrieved,  or  if  he 
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)     The  joron  for  our  Lady  the  QoMOt  vfoo.  tMr 

to  wit.    )oath  preMnt,  that  A.  B.,  on  the day  at^^^^ 

in  the  year  of  our  Lord  — ,  beiag  then  a  penmi  employed  in 
the  public  service  of  Her  Migeety,  to  wit,  as  ^— ,  and  bains 
then  by  virtee  of  such  his  empjoymeot,  eotnated  wiUi  the 
seoelpt,  cnstody,  managenaat,  and  oootrol  of  moiiqr  ["^Anttely 
wumsif,  or  valuabU  seewriiy"^  of  Her  M^esty  the  Qnian, 
feloDioasly  did  einbeaale  certain  money  of  her  said  Mqea^  tfae 
Qneen,  bing  parcel  of  the  aooey  of  which  ha  Uien  had  Ika 
custody,  management,  and  control,  by  Yirtae  of  nis  said  em* 
ployment,  as  aforesaid,  and  did  then  ftnadnlently  and  foU>- 
nioosly  apply  and  dlspotib  of  the  same  to  his  own  nse  and 
benefit  ['^  shall  embezzle  the  same  or  anif  part  thereof  or  tn 
anif  tnannar  fraudulently  apply  or  ctupojo  qf  the  eame  or 
any  parttktretfio  his  aumuee  or  ftan^^']  :  against  the  fonn 
of  the  statate  In  such  case  made  and  prorMed,  and  agalnal 
the  pane  &t  our  Lady  the  Qneen,  her  crown  and  d^ty. 
[Three  acts  qf  embezzlmeni  may  be  included  in  the  sameimF- 
ikinmis  dW.  4,e.  4,s.8;  tn  the  mme  wmnmer  m  ante, 
|(,MQ.  ThB  words  '•  lahmMe  secnrtly,'* am d^tai  by  tk$ 
Act  <•.  8)  in  the  same  words  as  in  otad.  7  |r8  &.4,e.fi9,a.«^ 
ante,  pp.  391,  882.  But  where  the  muliissrsainit  is  qf 
money  or  valuable  seewriiy^ it  is" sufficient  to  allege  the 
OOfbosoHoawnt  or  fraudulent  appHoation  or  diipasitisn  to  be 
ff  meway ,  without  epeeifying  any  partkmlar  ooin  or  veiuabio 
osemtity."  8  W.  4,  c  4,  a. 8.  The prepetty  nmot  be  leddin 
^t^  Queers  Modesty,"  8aeld.s.4.  Tka  oommmttybo 
hoki  eUhor  m  the  oomntyin  which  the  qgbadoo  it  oppm 
hmdedf  or  in  that  in  whieK  the  qgkneo  was  mummiited, 
id.s.5. 

Felony  f  traneportatiom  for  not  more  than  fomtoim  ysawfSf 
agr  ieeo  than  seven  p^-or  imprieonment  with  or  wtthawt  hard 
labour  for  not  mare  than  throe  years,    8  W .  4^  c.  4,  a.  1. 


^tfidoneo* 

To  maintain  tUa  indictment,  it  is  naoesaary  ty 

1.  That  the  defendant  exercised  the  oflloe  mentioned  In  tho 
indictment.  It  is  not  necessary  to  pcove  hie  appointnMnt* 
Ante,  p.  136. 


Fake  Pretences.  4M 

S.  Tluik  hf  firtiM  of  hia  vttee  or  emptoymflnt,  lie  wm 
witik  the  receipt,  twtJoAf,  manegemeiit,  or  oontrol  of 


tb»  money,  dMUtel,  or  Takable  fseoiirity  which  he  embestled.  \ 

If  it  be  proTcd  that  he  was  usuaUy  so  entrastod,  it  will  be  ^ 

piamimnil  that  it  was  by  virtue  of  his  employment*  B.  y. 
Tomtuendf  Cat,  ^  M,  17B.  Under  the  term  '<  money"  in 
Ihe  indictment,  yea  may  give  in  eridence  any  epedes  Of  coin, 
Imnk-notee,  or  any  of  the  seenrities  for  money  mentioned  ante, 
pp.  891, 892.  500  S  TT.  4,  c.  4,  #.  3.  But  if  the  embezale- 
nMBt  be  a  chattel,  it  must  be  named  la  the  indictment,  in  the 
ae  in  larceny,  and  proved  as  laid. 


3.  The  embeaslement    See  ante,  p.  466* 


11.  Cheating  or  J>rfrauding, 


miMg  Money  bp  false  Preteneee. 

JndActmemi, 

— —     >    The  Jurors  Ibr  our  Lady  the  Queen  upon  their 

to  wit.    )  oaOi  preaent,  that  A.  B.,  on  the  —  day  of — >«, 

lu  the  year  of  our  Lord  -^— ,  unlawfally  and  knowingly  did 

fiUsely  pretend  to  C.  D^  that  [he  the  said  A.  B.  was  sent  In 

Uift  Uw  said  C.  D.  by  E.  F.,  one  of  his  neighbours,  to  request 

1|m  kwa  of  five  pounds,  and  that  be  the  said  B.  F.  would  repay 

the  same  to  hhn  the  said  C.  D.  on  the  next  following  day,— 

motethM  pretmce  may  he"]',  by  which  said  false  pretences  the 

eaid  A.  B.  then  unlawfViIly  did  obtain  from  the  said  C.  D. 

certain  money  of  falm  the  said  C.  D.  \^*ehatUi,  money,  or 

wikuAle  eeeurity.^'    Jf  a  chattel,  etate  it  aein  larceny — of 

ttie  goods  and  dhatteb  of  the  said  C.  D.,]  with  intent  to  de- 

fruid :  whereas  in  truth  and  in  fact  [the  said  A.  B.  was  not 

•ent  to  hhn  the  said  C.  D.  by  the  said  B.  F.  to  recmest  the 

loan  of  Ate  poundi,  or  any  other  sum  of  money] ;    and 

whereas  in  tpith  and  in  fact  f  the  saM  B.  F.  did  not  say,  or 

aend  the  said  A.  B.  to  the  said  G.  D.  to  say,  or  desire  him  to 

iajythat  he  would  repay  the  same  to  him  the  said  C.  D.  on  the 

nsKt  following  day]-^  ho  the  said  A.  B.  did  then  so  fislsely 

pretend  to  the  sidd  C.  D. ;   and  the  said  A.  B.,  at  the  time 

he  eo  wisely  pretended  aa  aforesaid,  well  kncu^  the  sidd  pre- 

tencse  to  be  fiibe :  agafaist  the  fonn  of  the  statute  in  such  case 

made  and  provided,  and  against  the  peace  of  our  Lady  the 

Queen,  her  crown  and  dignity.    [Ae  to  the  venue,  see  ante, 

p.  70.    Several  pereone  may  be  indioted  Jointly  for  the 

qffencei  and  where  ^oode  toers  obtained  by  falee  preteneeey 


\ 


I 

\ 


\ 

V 
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\ng  by  wcrdi  tpoktn  hy  imB  of  the  parfjes  im 
4k§  others,  hut  aU  of  thorn  wero  aetmg  fm 
holdon  that  thoy  might  bo  Jomtly  indittmL 
^^^.,  ST.  R.98.  The indietment  must opoe^ 
^jtuoo  pretonoeOf  R.  v.  Monoz,  2  Str.  1127.  R.  v.  Mason^ 
2  T.  R.  631,  at  in  the  above  form ;  but  tf  thepretoneo  be  in 
writing,  it  io  not -neeeetary  to  set  it  out  in  hec  wba,  unhmw 
oome  quoetian  turn  upon  the  form  of  the  inetrument ;  His 
enffieient  to  otate  the  pretence  in  eubetanee,  ae  it  appears  m 
the  writing.  R.  o.  CoqIsoq  et  al.,  19  Law  J.  182  m.  It  hete 
been  ueual  to  state  in  the  indictment  that  the  drfendant  **um» 
laufuUy  "  didfaleely  pretend;  but  the  word  ^* unUnqfuUf** 
ienotneeeeeary,not  being  required. by  the  statute^  whiek 
defines  the  offence  thus, — *'  {/*  any  person  shaU  by  any  faiMe 
pretence  obtain  any  chattel,  money,  or  valuable  seewritpj 
with  intent  to  cheat  or  drfraud,"  It  has  been  heidem  te 
be  necessary  to  state  that  the  dtfendant  did  '*  knawingip  " 
by  false  pretences,  ^.;  R>  v.  Hendenon  et  al..  Car.  k  M.  988. 
R.  V.  Philpotts,  1  Car.  &K.  112 ;  but  the  authority  aftheae 
eases  perhaps  may  be  doubted ;  a  former  statute  upon  the 
sui^ect,  30  G.  2,  c.  24,  a.  1,  did  requirs  it,  the  words  bemg, 
'*  that  all  persons  who  knowingly  and  designedly  byfaUe 
pretences,"  ^.,  but  this  statute  is  not  so  ;  and  it  has  latOp 
been  decided  that  the  omission  of  the  word  **unUnifuUy,**  is 
no  dgeetion  after  verdict,  although  the  eoidenee  ought  to  be 
such  as  to  imply  that  the  defendant  knew  the  pretence  to  bo 
false,    R.  V.  Bowen,  19  Law  J.  66  m. 

^  money,  or  notes  qf  the  Bank  of  England  or  any  other 
boA  have  been  obtained,  it  is  st^ffident  to  describe  them  hy 
the  word  "  money."  13  &  14  Vict  e.  100,  s.  18,  ante,  p.  90. 
^  it  be  a  written  instrument  of  any  khul  which  has  been 
iitained,  it  is  student  to  describe  it  by  the  name  or  do* 
signation  by  which  it  is  usually  known.  Id.  a.  6,  ants, 
pp.  89, 90.  But  the  thing  obtained  must  be  stated  to  be  the 
property  of  some  person,  as  in  larceny.  R.  «•  NortDiiy  8 
Car.  &  P.  196. 

As  to  the  intent,  it  is  st^ffieient  now  to  state  it  to  be  **  to 
d^aud,"  without  stating  the  intent  to  be  to  dqflraud 
any  particular  person.  14  &  16  Vict.  c.  100,  a.  8,  ante, 
p.  87. 

The  indictment  must  negative  the  pretences  by  special 
averment,  R.  v.  Parrot,  2  M.  &  S.  379,  as  in  the  dove  pre* 
cedent. 

Misdemeanor;  transportation  for  Boven  years; — oreuek 
other  punishment  by  ftne  or  imprieonment,  or  both,  ae  the 
court  shall  award,  7  &  8  Q.  4,  c.  29,  a.  63,  the  imprisonment 
to  be  with  or  without  hard  labour,  and  solitary  for  the 
whole  or  any  portion  of  the  time.    Id.  a.  4. 


false  Pretences.  465 

To  malntifcln  this  indletment,  the  prosecator  must  prote— 

I.  The  pretence.  Before  I  state  the  casee  which  have  been 
decided  apon  thto  tatgect,  it  may  he  oonvenieiit  here  to  notice 
a  tew  general  principles^  which  have  been  laid  down  and  well 
<eatablished,  apon  it : 

Firtt,  the  pretence  mast  consist  of  a  statement  of  some 
pretended  existing  (act,  made  for  the  purpose  of  indadng  the  .  / 
prosecator  to  part  wiUi  his  property ;  no  statement  of  any 
thlnj^  to  take  place  in  fatore,  will  be  a  pretence  within  the 
Act  Where  a  man  induced  a  butcher  to  send  him  meat, 
upon  pretence  that  he  would  pay  for  it  on  delivery:  the 
Judges  held  that  this  was  not  a  pretence  within  the  Act,  it 
was  merely  a  promise  for  future  conduct.  J2.  y.  Goadall,  J2. 
^  By.  461.    But  where  four  persons  were  indicted  for  fiUsely 

Cmding  that  one  of  them  had  made  a  bet  with  a  colonel  at 
,  of  flye  hundred  guineas,  that  another  of  them  would 
ran  ten  miles  within  the  hour,  and  thereby  obtained  twenty 
guineas  from  the  prosecator  as  part  of  the  pretended  stakes ; 
and,  upon  a  writ  of  error,  it  was  objected  that  as  the  pretended 
bet  related  to  a  future  eyent,  it  was  not  within  the  Act :  but 
the  court  held  that  the  alleged  bet,  and  not  the  race,  was  the 
pretence :  it  was  also  objected  that  the  indictment  was  not  suf- 
ficiently certain,  in  merely  stating  **  a  colonel  at  Bath,"  with- 
out naming  him ;  but  the  court  held  it  sufficient,  for  probably 
he  was  not  named  by  the  defendants :  and  it  was  lastly  ob- 
jected that  the  person  alone  who  uttered  the  Mae  pretences 
could  be  conyictod,  and  that  the  others  ought  to  have  been 
acquitted ;  but  the  court  held  that  as  all  were  present  and 
acting  in  the  deceit,  they  were  all  equally  guilty.  Young  et 
aL  y.  Rex  in  trrar,  8  T,  B.  98. 

Secondly  f  it  la  not  necessary  that  the  pretence  should  be 
in  words;  there  may  be  a  sufficient  fklse  pr^ence  within  the 
meaning  of  the  Act,  to  be  implied  from  the  acts  and  conduct 
of  the  party,  without  any  yerbal  representation  of  a  false  or 
fraudulent  nature.  Where  a  man  at  Oxford,  not  a  member  of 
the  nniyersity,  went  to  a  tradesman's  shop,  wearing  a  com- 
moner's cap  and  £^wn,  and  ordered  goods,  part  of  which  he 
obtained  at  the  time :  this  was  holden  by  BoUand,  B.,  to  be 
good  eyidence  to  sustain  an  indictment,  alleging  that  he  fiUsely 
pretended  that  he  was  an  undergraduate  of  the  University  of 
Oxford.  R,  y.  Bamardy  7  Car,  ^  P.  784.  So,  where  the  pri- 
soner in  payment  for  some  sm^jll  articles,  tendered  in  pay- 
ment a  forged  promissory  note  for  ten  shillings  and  sixpence 
and  received  the  change ;  and  being  indicted  as  for  obtaining 
the  goods  and  money  by  ftdse  pretences,  (notes  under  twenty 
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thillingB  being  dadand  toU  by  staCate,  tnd  not  being  tfas 
■abject  of  a  proaecution  for  foigefy),  it  was  objected  tiiat  heva 
tlime  was  no  lepreaentation  made  by  the  prisoner,  no  ftlse 
snggestloQ  of  a  fiict,  the  fraud  being  in  the  fiibrication  of  tiie 
instrument,  and  not  in  the  representation  of  the  prisoner: 
bat  the  Judge  being  of  opinion,  that  the  uttering  of  tbe  nale 
as  a  genuine  instrument,  was  tantamount  to  a  rcpicsontaHoB 
that  it  was  so,  the  prisoner  was  conricted ;  and  a  migorlty  of 
the  Judges  afterwards  held  the  eonriction  to  be  right.    tL  t. 
Freeth^  R.  ^  By.  127.    But  where  the  focged  instnasent 
may  be  made  the  subject  of  a  prosecution  for  foigery,  the 
party  should  not  be  indicted  for  fidse  pretences;  ud  wbae 
a  man  obtained  soods  by  a  foiged  request  note,  in  this  foraiy 
"  Mr.  Brooks,  please  to  let  tbe  bearer,  Wm.  Tuiton,  have  for 
J.  Roe,  four  ysrds  of  Irish  linen  and  a  waistcoat,  John  Roe," 
and  was  indicted  as  for  obtaining  the  goods  by  folse  pretanoeSi 
Taunton,  J.,  held  that  he  could  not  be  conTicted,^  tar  it  waa  a 
folony.    R.  ▼.  JSvani,6  Car,  ^  P.  663.    But  now  if  upon  an 
indictment  for  a  misdemeanor  the  evidence  prove  a  fotoqar, 
the  defendant  shall  not  on  that  account  be  acquitted^  anbas 
the  court  think  proper  to  <Uscharge  the  jn|7t  and  order  him 
to  be  prosecuted  for  the  folony.    14  jr  lo  Ft<^.  e.  100,  a.  IS, 
ante,  p.'  124.    Where  a  man  of  the  name  of  Story,  proaontnd 
a  post-oflSce  order  payable  to  one  Storer,  to  the  postmastsr 
for  payment,  and  behig  desired  to  write  his  name  vgpon  it, 
wrote  his  real  name  and  was  paid :  being  indicted  for  <3>tain* 
ing  the  money  by  a  folse  pretence,  it  was  ol^ected  that  as  the 
pxdsoner  had  merely  presented  the  order  for  payment,  withont 
making  any  untrue  declaration  or  assertion,  it  was  not  a  cats 
within  the  meaning  of  the  statute ;  but  the  judges  held  thatbgr 
presenting  the  order  for  payment,  and  signing  his  name  at  tba 
post-office,  he  had  represented  himself  to  the  postnsaater  as 
^e  person  named  in  the  order,  and  that  such  representation 
was  clearly  a  pretence  within  the  meaning  at  the  Aft.    R.  v; 
Story,  R,  ^  hy,  81.   Where  a  man  passed  a  note  of  a  countiy 
bank,  which  he  knew  had  stopped  payment,  and  waa  indicted 
for  obtaining  goods  under  false  pretences;  but  it  appearing 
Umt  one  of  tbe  partners  was  solvent,  Gaselee,  J.,  held  that  the 
prisoner  could  not  be  convicted.    R,  v.  Spencer,  3  Car.  jp  P. 
420.    Where  a  man  paid  his  addresses  to  si  woman  and  ob- 
tained from  her  a  promise  of  marriage,  and  afterwards  upon 
her  refusing  to  msrry  him,  he  threatened  to  bring  an  action 
against  her,  and  thereby  obtained  money  from  her;  but  it 
turned  out  afterwards  that  he  was  already  married,  and  thero- 
fore  could  not  have  maintained  such  an  action :  this  was 
holden  to  amount  to  an  implied  pretence  that  he  was  unmar- 
ried, and  he  was  convicted  of  obtaUiiog  the  mouOT^  by  that  fidse 
pretence.    JR.  y.  Copeland,  Car.  jr  M.  616.    If  a  man  in  the 
purchase  of  goods,  |^ve  his  own  cheque  in  payment,  and  it  be 


itenta  OB  »  bnkw  wKh  whdm  be  never  bad  an  aocount :  this 
Is  ft.  Idee  |»feteiiee,  for  It  ie  irapiiedly  e  pretence  that  he  has  an 
•eeoat  at  thst  banker's.    It,  ▼.  Parker,  7  Car,  $•  P.  8*25. 

ThMHy,  in  order  to  convict  a  man  of  obtaining  money  or 
gooda,  te.,  by  flilse  pretences,  it  must  be  proved  that  tiiey 
"wen  €%ta^ied  nnder  each  circnmstances  that  the  prosecutor 
Mcaat  to  part  with  bis  right  of  property  in  the  thing  obtained 
ftiid  not  merely  with  the  possession  c^  it ;  if  the  prosecutor 
pftst  with  the  possession  only,  and  not  the  -right  of  property, 
*m%  hftfe  seen  {ante,  pv  973)  that  the  offence  is  larceny,  an(cl 
not  an  obtaining  of  property  by  false  pretencee.  The  reader 
;wiU  find  a  nwnber  of  eases,  illustrating  this  distinction,  col- 
looted  under  the  title  ^  Larceny,"  ant€,  p.  871^-879.  How- 
r,  a  mlslake  in  this  respect,  is  not  now  of  so  much  impor^ 
arfonnerly ;  for  by  stat.  7  &8  G.  4,  c.  39,  s.  53,  if  upon 

indictBMat  against  a  person  for  obtaining  goods,  Ace.,  by 
Alsepretenees,  "it  shall  be  proved  that  he  obtained  the  pro- 
perty Id  (faestlon  in  any  such  manner  as  to  amount  in  law  to 
Jaroeny,  he  shall  not  by  reason  thereof  be  entitled  to  be  ae- 
^foltted  of  aoeh  misdemeanor.'*  And  therefore  in  cases  of 
^babt,  whether  the  right  of  property  or  only  the  possession 
;peaeeAf  it  is  always  advisable  to  indict  for  obtaining  the  pro- 
sporty  by  iJse  pretences,  instead  of  fbr  larceny.  See  ante, 
p.  979. 

Having  noticed  these  general  principles,  I  shall  now  pro- 
ceed to  notice  the  decisions  as  to  what  amounts  to  a  pretence 
wtthhi^he  meaning  of  the  statute.  And  first,  as  to  cases  where 
the  oilhader,  by  making  a  ftdse  representation  of  himself,  in* 
dftoea  the  prosecutor  to  part  with  his  property : — Where  the 
{Hrlaoner,  by  iSdsely  pretending  that  he  was  Mr.  Hitchings, 
irtio  eared  Mrs.  CSark  at  the  Oxford  Infirmary,  obtained  f^m 
ft  person  five  shillings  for  a  l>ottIe  of  eye-water:  this  was 
Mden  to  be  a  ihlse  pretence  within  the  Act  Jl,  v.  Bloom" 
JIMf  Car,  %>  M,  687.  Secondly,  where  goods,  &c.,  are 
ffana  obtained,  by  using  a  third  party's  name,  ^thout  any 
•atthovity  firom  him  to  do  so :  as  for  instance,  if  a  man,  by 
idMty  pretsnding  that  he  was  sent  to  the  prosecutor  for  goods 
1^  one  of  his  cnatomers,  or  fbr  the  amount  of  a  debt  by  one  to 
irtiom  he  owed  It,  or  for  a  loan  of  money  by  one  of  the  prose- 
oator't  friends,  or  the  like,  obtain  the  goods  or  money, — such 
ft  ease  would  oome  within  ^e  statute.  Where  the  prisoner 
went  to  a  tradesman's  shop,  and  falsely  said  that  her  mistress, 
MfB.  CkM>k,  a  neighbour,  would  be  obliged  to  him  to  let  her 
hsve  half  a  g^niaea's  worth  of  silver,  and  that  she  would  send 
tiie  ludf'gninea  prssently :  the  prisoner  obtained  the  money, 
and  being  indicted  as  for  larceny,  it  was  holden  not  to  be  lar« 
•any,  but  an  obtainhig  of  the  money  under  fiUee  pretences. 
Celmtm's  eaee,  3  Eatt,  P.  C.  678.  1  Leach,  889,  ante, 
jk  877*    And  lastly,  whm  a  man  is  induced  to  part  with  his 
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property,  by  a  fclse  jtatement  of  eny  other  alkged 
bet : — Where  a  man,  who  was  a  member  of  a  benefit  sodetj, 
falaely  repreeented  to  the  derk  of  the  society,  in  the  pieMncw 
of  C.  D.y  one  of  the  itewardsy  that  hit  wife  was  dead,  and 
thereby  obtained  from  the  steward  fire  pound  oat  of  Hw 
society's  box  :  this  was  holden  to  bea  felse  pretence  within  the 
statute,  and  being  made  in  C.  D.'s  presence,  It  might  be  al- 
leged to  be  made  to  him,  and  the  monqr  to  be  the  property  of 
a  D.  and  othen.  A.  y.  Denf,  1  Car.  ^  K.  849.  Where 
the  prisoner,  in  selling  cheeses  to  the  prosecutor,  pretended  to 
take  a  sample,  or  taster  as  it  is  termed,  from  the  cheese  by  a 
scoop,  and  the  prosecutor  m>proTing  of  it  purchased  the  cheare; 
in  feet  the  taster  had  not  been  taken fi«m  that  cheese,  butwas 
previously  at  the  end  of  the  scoop,  and  had  been  taken  from  m 
cheese  of  a  much  superior  quality :  the  defendant  was  con- 
victed, and  the  Judges  held  the  oouTlction  to  be  right.  Jt.  t. 
Abbott,  S  Car.  ^  K.  680.  S.  P.  B.  t.  Dark,  J8.  t.  OarHek^ 
Id.  632.  Where  a  carrier  employed  by  C.  D.  to  cany  goods 
fixmi  K.  and  to  deliyer  them  to  one  Leach,  at  L.,  aftarwards, 
by  felsely  pretending  to  C.  D.  that  he  had  carried  and  deli- 
vered them,  obtained  from  him  sixteen  shillings  for  the  car- 
riage :  being  indicted  for  obtaining  Uiis  money  byfidee  ptetsnces, 
and  convicted,  the  judgment  was  affirmed  on  error.  B.  v.  iitrsy, 
2  Eagt,  90.  Where  a  porter,  who  had  to  deliver  a  parcel  to 
the  Countess  of  Ilchester,  was  authorised  by  his  ticket  to  re- 
ceive six  shiUings  and  sixpence  for  carriage  and  porterage,  bat 
changed  the  figures  into  nine  shillings  and  ten  penee,  and 
demanded  that  sum  from  the  countess's  servant,  who  paid 
him,  and  was  allowed  the  payment  in  account  by  his  mJstraas: 
the  prisoner  being  indicted  for  this,  as  obtaining  three  shillings 
and  four  pence  under  falBe  pretences,  it  was  objected  that 
there  was  another  statute,  by  which  such  an  ofience  in  a  poi> 
ter  was  punishable  by  penalty  upon  summary  conviction ;  bat 
Ld.  EUenborougb,  C.  J.,  held  that  statute  to  be  cumulative 
merely,  and  that  it  did  not  take  away  the  previous  remedy  by 
indictment :  it  was  then  objected  that  the  money  at  the  time  il 
was  obtained,  was  tbe  money  of  the  servant,  not  of  the  coon- 
tess ;  but  it  appearing  that  the  servant  had  at  the  time  more 
than  that  amouut  of  the  countess's  money  in  his  possession, 
Ld.  EUenborough  held  that  to  be  sufficient.  R.  v.  JD>€m(fUu, 
1  Camp.  21 2.  Where  the  secretary  of  a  society  of  odd-feUows 
told  the  prosecutor,  who  was  a  member,  that  he  owed  the  ao^ 
ciety  thirteen  shillings  and  nine  pence,  and  he  produced  and 
served  a  paper  purporting  to  be  a  summons,  signed  by  himself, 
giving  him  notice  to  that  effect,  and  the  prosecutor  paid  him ; 
but  there  was  in  fact  only  two  shillings  and  two  pence  then 
due :  he  was  convicted  for  obtaining  the  surplus  by  a  felse 
pretence,  and  the  court  of  criminal  appeal  held  the  conviction 
to  be  right,  Ld.  Campbell  ssying  thi^  even  if  a  tradeamaa 
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demanded  of  a  customer  five  poonds  as  due  to  him,  and  ob- 
tained it,  where  in  fact  nothing  was  due  to  him,  he  might  be 
Indicted  for  obtaining  it  by  faite  pretences.  R,  t.  WoolUy^ 
19  LawJ»  105  m.  Where  tlie  defendant,  an  attorney,  having 
attended  for  the  prosecutor  before  the  magistrates  on  an  in* 
formation,  when  he  was  fined  two  pounds,  came  afterwards 
to  the  proaecutor's  wife,  iUsely  stated  to  her  that  he  had  been 
to  the  magistrates  from  another  person  who  had  been  simi- 
larly fined,  and  he  got  the  fine  reduced  to  one  pound,  and  if 
she  would  give  him  a  lOTereign  he  would  get  the  same  done 
Ibr  "hes  husband ;  but  this  tamed  out  to  be  a  fUsehood,  and 
no  application  being  made  by  the  defendant,  the  prosecutor 
was  obliged  to  pay  the  fiill  penalty :  this  was  holden  clearly  to 
be  a  ftlM  pretence  within  the  Act.  J2.  v.  AaterUiy,  7  Car*  ^ 
P.  191.  Where  the  prisoner,  by  a  fiilse  statement  in  a  beg^ 
ging  letter,  obtained  a  sum  of  money  from  a  gentleman  as  a 
charitable  gift,  it  was  holden  by  the  criminal  appeal  court  to 
be  an  obtiLiing  of  money  by  (Use  pretences  within  the  Act. 
IL  T.  Jime$^  19  Law  J,  163  m.  8o,  a  fklse  pretence  by  the 
prisoners  that  one  of  them  hadmade  a  bet  of  fiye  hundred 
goineas  with  a  person,  whereby  ihey  obtained  from  the  prose- 
cutor twenty  guineas  as  a  contribution  towards  the  stakes,  was 
in  the  case  of  Young  and  others,  ante^  p.  405,  holden  to  be  a 
&lse  pretence  within  the  Act  Where  the  prisoner  fhlsely 
pretemled  to  the  prosecutor  that  he  was  entrusted  by  the  Duke 
of  Lanznn  to  bring  horses  from  Ireland,  but  being  delayed  by 
contrary  winds,  hiB  money  was  all  spent ;  and  the  prosecutor 
was  thereby  induced  to  adyance  him  a  sum  of  money :  this 
was  holden  to  be  a  fSdse  pretence  within  a  former  statate  upon 
the  suljeet  VtOenewM^i  ease,  eit,  8  T.  R.  104, 105.  So, 
where  the  prisoner  frlsely  pretended  to  the  prosecutor  that  he 
had  obtained  from  Lord  Stanley  the  appointment  of  emigra- 
tion agent  at  Port  Phillip,  and  ofibred  fbr  2002.  to  gire  him  a 
third  o(  it,  and  the  prosecutor  was  accordingly  induced  to 
give  him  the  SOOZ. :  a  deed  was  then  drawn  up  by  the  de- 
fendant's directions  as  for  a  partnership  generally,  without 
mention  of  the  agency :  being  indicted  for  this,  as  for  obtain- 
ing money  by  folse  pretences,  it  was  objected  for  the  prisoner 
that  as  the  prosecutor  had  put  in  the  deed  as  eyidenoe,  the 
parol  eyidence  should  be  re)ected,  and  the  defondsnt  acquitted : 
but  the  case  went  to  the  Jury,  who  found  the  prisoner  guilty; 
and  the  objection  being  resemd  for  the  opinion  of  the  Judges, 
they  held  Uie  conyiction  right.  J8.  y.  AdanuoHy  1  Car.^K. 
198.  So,  where  the  priioner  was  the  acceptor  of  a  bill  fbr 
2,6382.  drawn  by  the  prosecutor  for  yalue,  and  upon  its  be- 
coming due,  the  prisoner  falsely  pretended  to  the  prosecutor 
that  he  had  the  amount  except  800/.,  end  thereby  induced  the 
prosecutor  to  adyanoe  him  the  8002. :  Patteson,  J.,  held  that 
if  the  prisoner  did  this  for  the  purpose  of  getting  the  8002. 
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md  a^yiag  St  to  hii  own  um,  aad  not  to  the  |Myiimi«l  1^6 
bill,  it  was  a  ftlM  pretence  within  the  maaniiig  of  the  let ; 
and  the  prifoner  wae  eonvicted.  J2.  t.  CronXsif,  %  Mm.  k  -B- 
17.  But  where  the  prieonor  sold  to  the  proMcutor  m  lem^ 
fionary  interaet  he  had  in  aome  money  left  by  his  grawUhrtM^ 
and  the  proeecntor  took  a  regular  assignment  of  it,  with  tbe 
psoal  oovenant  lor  title;  and  it  appeared  that  he  had  pi»- 
▼ioualy  sold  the  same  interest  to  another :  being  indicted  fm 
this»  as  for  obtaining  money  by  &]se  pretences,  littMale,  J^ 
held  that  he  oonld  not  be  convicted,  and  that  the  praaaevtor^ 
only  remedy  was  by  dvil  action  on  the  covenant ;  if  tfaia 
aa  offence  within  the  Act,  ereiy  breach  of  warranty,  or 
assertion  at  the  time  of  raalLiag  a  bargain^  might  be 
as  such,  and  the  parly  be  tranaporled.  R,  t.  Codrimqtm^ 
1  Car,  f  P,  661.  Nor  can  a  man  be  taidicted  ibr  obtsthiiflg 
money  by  ^Ise  pretences,  by  celling  a  horse  with  a  4tSm 
warranty  of  soundness,  however  frmuduknt  the  caae  nay  ba 
12.  V.  PyweU,  1  Stark.  N,  P.  C.  408.  •     > 

Care  must  be  taken  that  therebe  no  material  variafeoe  b»> 
tween  the  pretence  stated  and  that  proved;  if  there  ba  any 
doubt  upon  the  subject,  the  ofienoe  should  be  stated  diffiiieiitif 
in  different  counts,  to  correspond  wiiii  the  proof.  Wher»liis 
fiUse  pretence  stated  waa  a  paper,  which  aoeording  to  terin^ 
dictment  purported  to  be  an  order  for  the  payment  d  IML, 
and  the  order  when  produced  appeared  not  to  be  directed  te 
any  person :  the  judges  held  that  as  the  paper  did  not  puyoct 
to  be  an  order  for  the  payment  of  money,  as  stated  in  the  ia* 
dictment,  the  prisoner  ought  not  to  be  convicted.  M.  ^ 
Cartwrightf  J8.  f^  My.  106.  8o  hi  all  other  casss,  a  varfaMe 
in  any  material  part  between  the  statement  of  the  piotensa  and 
the  proof,  will  be  fotal,  unless  hi  cases  where  the  indiotraeBt 
may  be  amended  as  mentianed,  outs,  p.  100.  It  is  not  neces- 
sary however  that  the  whole  of  the  pretence  should  be  proved; 
proof  of  part  of  the  pretence,  and  that  the  money,  lee.,  waa 
obtained  by  such  part,  is  sufficient.  B.  v.  Hitt,  R.  ^  Rf.  19a 
So,  if  the  part  in  whicli  the  variance  occurs  may  be  r^ectad  as 
surplusage,  the  variance  shall  not  hart :  as  for  inshmce,  wfasve 
an  indictment  .for  an  attempt  to  obtain  money  by  folse  pre- 
tences, alleged  the  pretence  to  have  been  made  to  J.  B.  and 
others,  with  intent  to  defraud  the  said  J.  B.  and  othen,  and 
the  evidence  was  that  theiaJse  pretence  was  madeto  J.  B.  akaw, 
although  the  intent  was  to  defirand  J.  B.  and  his  pactnera :  the 
defendant  being  convicted,  and  the  point  being  reserved  for 
the  opinion  of  tiie  criminal  appeal  court,  the  judges  there  held 
that  in  the  statement  of  the  pretence  as  being  made  to  J.  B.aad 
othem,  the  words  **  and  others"  might  be  rqected  as  snrploa- 
age.  R.  V.  Keal&y^  iM>  Law  J.  67  m.  If  the  foise  pretence 
be  in  writing,  and  the  writing  be  lost  before  the  trial,  the  pnn 
seoutor  will  be  allowed  to  give  seoondaiy  evidence  of  it.  R*  ▼• 
Chadwickf  6  Car.  ^  P.  181 . 


FaUe  Pretences,  471 

9.  That  ilie  prisoner  obtained  the  money,  kc,,  by  meeoe  of 
the  fidie  pretence.  Where  the  prisoner,  by  lodging  with  bis 
banker  in  the  country  a  bill  drawn  upon  a  penon  in  London, 
which  he  reproaented  as  good  and  would  be  accepted  (but 
iviileh  in  fact  never  was  accepted  afterwards),  was  allowed  by 
bis  banker  to  draw  dieques  in  £&Your  of  other  persons,  but  hie 
neyer  in  hct  received  any  money  himself  upon  the  bill  so 
lodoed  by  him :  tlie  judges  held  that  this  was  not  an  ofibnce 
within  the  meanmg  of  the  statute.  H.  v.  WaveU,  My.  ^  M.  834. 
And  it  must  appear,  by  evidence,  that  the  prosecutor  parted 
with  his  property,  by  reason  of  the  false  pretence  dleged,  B, 
▼.  Dale,  7  Car,  ^  P.  d52,and  of  that  alone.  R,  ▼.  Wickham^ 
JO  Ad.  ^  EL  34.  And,  as  has  been  already  mentioned 
{ante,  p.  467),  it  must  appear  that  he  parted  with  the  right  of 
property  in  the  thing  obtained,  not  merely  with  the  possession. 
See  R.  V.  Bameef  20  Lato  J^.  S4m.  The  thing  obtained  may 
be  '*  any  chattel,  money,  or  valuable  security."  7  jr  8  G.  4, 
^.  89,  #.  53.  And  a  railway  ticket  has  been  holden  to  be  a 
chattel,  within  the  Act.  R,  v.  BoulUm,  8  Car,  ^  K,  017. 
If  the  indictment  state  an  obtaining  of ''  money,"  ^  the  alle* 
gation,  so  far  as  regai'ds  the  description  of  the  property,  shall  be 
sustained  by  proof  of  any  amount  of  coin  or  of  any  bank-note, 
although  ih»  particular  species  of  coin  of  which  such  amount 
was  composed,  or  the  particular  nature  of  the  bank-note, 
ahall  not  be  proved," — *'  and  by  proof  that  the  offender  ob- 
tained any  piece  of  coin  or  any  bank-note,  or  any  portion  of 
the  value  thereof,  although  such  piece  of  coin  or  bank-note 
may  have  been  delivered  to  him  in  order  that  some  part  of 
the  value  thereof  should  be  returned  to  the  party  delivering 
the  same  or  to  any  person,  and  such  part  shall  have  been 
vetumed  accordingly."  14  jr  15  Vict,  c.  100, 9. 18,  ante,  p.  00. 
If  a  valuable  securi^  have  been  obtained,  and  it  were  sudi  as 
by  law  to  require  a  stamp, — as  a  bill  of  exchange  or  promis- 
aoiy  note, — or  a  cheque  not  drawn  payable  to  enler  or  bearer, 
£.  V.  Yaieif  Ry,  ^  M,  170,  or  issued  at  a  greater  distance 
tban  fifteen  miles  from  the  bankers,  eee  R.  v.  Perry,  1  Car, 
jr  K.  726,  ante,  p.  399, — it  must  appear  to  have  been  stamped^ 
for  otiierwise  it  would  not  be  a  valuable  security  within  tiie 
meaning  of  the  Act  If  the  prosecutor  should  fail  in  proving 
that  the  defendant  obtained  the  money  by  the  false  pretence, 
the  deftodant  may  still  be  convicted  of  an  attempt  to  commit 
the  offisnoe.    14  j*  15  Vict.  e.  100,  e,  0,  ante,  p.  124. 

9.  The  intent  to  defraud.  This  is  a  most  essential  part  of 
the  offence,  and  must  be  proved,  R,  v.  WUliame,  7  Car,  ^ 
P.  954,  if  it  do  not  appear  sufficiently  from  the  other  fibcts  of 
the  case.  Formerly  it  was  necessary  to  state  in  the  indictment 
that  the  offence  was  committed  with  intent  to  defraud  some 
particular  penon.  This  was  in  some  cases  difficult,  as  the 
Qilse  pretence  might  be  made  to  one  penon,  and  the  property 
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belong  to  another.    Bat  now  by  stat  14  Jt  15  Vict.  e.  100, 
s.  8,  it  IB  sufficient  to  allege  that  the  money  was  obtained  **  with 
intent  to  defraud,"  without  alleging  an  intent  to  defrand  any 
particular  person;  and  the  evidence  may  be  accordingiy. 
Where  the  prisoner,  a  parish  pauper,  being  urged  by  the 
overseer  to  go  to  work,  ezcuaed  himself  by  saying  that  he  had 
no  shoes,  and  the  overseer  therefore  gave  him  a  pair;  It 
appeared  however  clearly  to  have  been  a  false  pretence,  for  he 
had  at  the  time  two  pair  of  shoes  which  he  bad  obtained  of 
the  parish  :  but  because  the  pretence  wbb  evidently  an  excnee 
for  not  working,  and  not  with  intent  to  defraud  theoTerseenof 
the  shoes,  the  judges  held  it  not  to  be  an  oflence  within  the  Act 
R.  V.  Wakeling,  Ji.  jr  By.  504     Where  a  foreman  returned 
an  account  of  tiie  wages  of  the  woriLmen  to  his  master,  as 
amounting  to  a  particular  sum,  and  obtained  a  cheque  fitmi 
his  master,  for  that  amount,  for  which  he  got  cash,  and  paid 
the  workmen ;  in  &ct  the  wages  amounted  to  seven  shillings 
less  than  the  account  returned  by  the  foreman,  which  sum  the 
foreman  applied  to  his  own  use  :  being  indicted  for  obtaining 
the  cheques  by  fidse  pretences,  with  intent  to  defraud  his 
master  **  of  the  same,"  it  was  objected  that  the  intent  proved 
was,  not  to  deft-and  the  master  of  the  cheque,  but  merely  of  a 
small  portion  of  the  produce  of  it ;  but  the  Judges  held  that 
the  indictment  was  supported  by  the  evidence.  R,  v.  Leonard, 
2  Car.  j-  K.  514.  See  aUo  R^y,  WUcheU,  3  Eaet,  P.  C.  890. 

4.  That  the  pretence  was  false.  And  it  must  appear  either 
from  the  fiEU!ts  of  the  case,  or  fi*om  other  facts  proved  from 
which  the  Jury  may  imply  it,  that  the  pretence  was  false 
to  the  knowledge  of  the  prisoner.  R.  v.  Henderson  et  oL, 
Car.  ^  M.  328.  R.  t.  PhUpotts,  1  Car,  ^  K,  112.  Pgr 
Ld,  Denman,  C,  J.  in  R.  v.  ^otosn,  19  Law  J.  65  m. 

Verdict,  j*e.]  Upon  an  indictment  for  obtaining  goods,  Jfcc., 
by  false  pretences,  the  Jury  may  find  the  prisoner  guilty, 
although  the  offimoe  upon  the  eyidence  torn  out  to  be  larceny. 
7  ^  8  (7. 4,  c.  29,  #.  53,  ante,  p.  174. 

As  to  costs,  see  ante,  p.  187.  As  to  the  rattitution  of  pro- 
perty, at  the  trial,  see  ante,  p.  192. 


Attempt  to  obtain  Qoode,  j*«.,  hy  faUePretencee. 

This  is  a  misdemeanor  at  common  law.  The  indictment 
may  be  in  the  same  form  at  for  obtaining  money  under  fUse 
pretences  {eee  ante,  p.  463),  except,  that  instead  of  saying, 
'*  by  means  of  which  said  fieJse  pretence  the  said  A.  B.  then 
unlawfully  did  obtain,"  &c.,  you  say,  '<  by  means  of  which  said 
false  pretence  the  said  A.  B.  did  then  tmlawfuUy  attempt  and 
eodeayour  to  obtain,"  k/e.    See  R.  t.  Marsh,  19  Law  J,  12  m. 
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The  6[7ldeDoe  i»  also  the  tame  with  the  like  exeeption.  Wh«r» 
a  man  went  into  a  pawnbroker's  shop,  and  laid  down  eleven 
thimbles  on  the  counter,  saying,  '*  I  want  five  shillings  on 
them ; "  the  shopman  asked  him  if  they  were  silver,  and  he 
said  tfiey  were ;  bat  the  shopman,  upon  testiog  them,  found 
they  were  not,  and  gave  the  nan  into  custody :  ^is  was  holden 
to  be  an  attempt  to  obtain  money  by  false  pretences,  and  the 
party  was  convicted.  R,  v.  BaU,  Car,  ^  M.  849;  tmd  Me 
H,  V.  HeUaway,  ante,  p.  376. 


Cheat,  at  Common  Law, 

See  upon  this  maljject,  8  Saet,  P,  C.  816-^35.  Ruee. 
27/^—886.  It  may  now  be  punished  with  hard  labour,  as 
well  as  imprisonment.  14  ^  16  Viet,  c.  100,  e,  89.  Ante, 
p.  184. 

13.  Reeeivinff  Ooode  etoUn,  jv. 
Recevring  Stolen  Ooode* 

Indictment  offomet  Principal  and  ReoeHver. 

)     The  jurors  for  our4jidy  the  Queen,  upon  their 

to  wit.     \  oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  feloniously  did  steal,  take,  and 

carry  away  [two  cloth  coats  and  five  linen  shirts]  of  the 
goods  and  cluittels  of  C.  D.  And  the  jurors  aforesaid  upon 
their  oath  aforesaid  do  further  present  that  E.  F.,  on  the  day 
and  year  aforesaid,  feloniously  did  receive  the  goods  and 
chattels  above  mentiooed  [or  four  linen  shirts,  being  parcel  of 
the  goods  and  chattels  above  mentioned]  so  as  aforesaid  felo- 
niously stolen,  taken,  and  carried  away,  he  the  said  E.  F.  then 
well  knowing  the  said  goods  and  chattels  [last  mentioned]  to 
have  been  feloniously  stolen,  taken,  and  carried  away :  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and  dig- 
nity. [Formerly  the  qffence  of  receiving  stolen  goods  was  a 
miedemcanor  only  ;  when  of  course  the  receiver  could  not  be 
indicted  with  the  principal  felon.  By  stat,  Z  W,  ^  M.  c.  9, 
e,  4,  and  by  etat.  6  Ann,  c.  81,  s.b,  the  reeewer  woe  made 
an  aeeeeeory  after  the  fact ;  since  which  he  may  be  indicted 
with  the  principal, — or  alone  irfter  the  principal  has  been 
convicted, — or  alone  as  for  a  substantive  felony,  whether  the 
principal  be  convicted  or  amenable  to  Juetice  or  not,  7  &  8 
O.  4,  c.  29,  8.  54.    See  the  next  form. 

Ae  to  receimng  a  part  only  of  the  goods  etolen, — where  the 
indictment  charged  the  principal  with  etealing  a  live  eheep. 
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^ik9 goods amdekatUU^  CD,,  and dtargod ik§ 
with  nemmmg  twenty  potiuU  weight  ^mutttm,  part  of  iha 
gmdi  m  a»  qftrmaidfBlamovoljfetolea,  thejudgm  hold  itiiobo 
aorroct.  R.  v.  CoweU  and  Qnea,  S  Bast,  P.  C.  617.  And 
the  oamOf  ifths  whole  ef  the  chattel  be  roeeioed^  qfter  it 
keen  eomMrtod  into  eomsthing  t^a  dJ^erent  form  from 
U  had  when  eteten.  But  where  one  of  two  prieonere 
indietod  for  eteahng  eix  bank-^notee  tf  lOOl,  oach^  and  the 
other  for  reeeioing  than,  and  it  appeared  that  the  one  efiot 
eteaUng  them,  got  them  changed  for  90L  notee,  eeme  of 
which  the  other  received:  it  was  hMen  that  the  latter  could 
fwt  be  eonuieted,  for  he  did  not  receive  the  notee  that  wen 
etolen.    R.  v.  J.  4c  G.  Walkley,  4  Car.  k  P.  138. 

As  to  the  punishment  qf  the  principal  felon,  aae  aula,  tIL 
"  Laroaoy." 

Seceioer,~^felonig,  traneportatienftfr  not  more  than  tamg* 
teen  peare,  or  lose  than  aeyen ; — or  imprisonment  [wUh  or 
without  hard  labour,  a.  4]  for  not  mare  than  three  pears, 
and  if  a  male,  to  be  once,  twice,  or  thrice  publiclp  or  prir 
vatelp  whipped,  if  the  couH  shaU  think  fit,  7  &  8  0. 4, 
e,  90,  a.  64.  As  to  the  venue,  aee  ante,  p.  71.  Costs,  ante, 
p.  186 ;  and  costs  ff  apprehension,  ante,  p.  189. 


Indietmont  against  a  Receiver  as  for  a  substaniim 

FeUmp, 

>     The  JwoTB  for  our  Lady  the  Queen,  upon  tefar 

to  wit  )  oath  preaeoty  that  A..B.y  on  the  *»— ^  day  of  -f-r, 
in  the  year  of  our  Lord  ^— »,  feloniously  did  reeei  ve  [fonr  Haca 
ahirti]  of  the  gooda  and  ohattek  of  C.  D.,  then  lalaly  betae 
atolen,  taken,  and  canied  awi^  by  a  certain  erilMliflpaBad 
paraon;  he  the  laid  A.  B.  then  well  knowing  the  nud  gooda 
and  chattel!  to  have  been  felonioualy  atoUm :  against  the  torm 
of  the  atatate  in  such  case  made  and  proYided,  and  againat  tt» 
peace  of  oar  Lady  the  Queen,  her  crown  and  dignity.  [  Whero 
the  indictment  stated  the  lareentf  to  have  been  eomnntted  bp 
a  certain  "  evil'disposed  person,"  without  saping  "  to  the 
Jtirors  qforesaid  unknown,"  Tindal,  C.  J.,  held  it  to  be  ai/» 
fieisnt ;  for  the  offence  ie,  not  the  receiving  ^  stolen  goods 
flrom  any  particular  pereon,  but  reeewing  them  knowing 
thorn  to  have  been  stolen.  R.  v,  Jervis,  6  Car.  k  P.  16A, 
Thomas's  case,  3  East,  P.  C.  781,  8.  P.  For  the  eanw  rao- 
eon,  it  is  unnecessary  to  state  that  the  d^endant  received 
them  from  "  the  said  evO^diepoeed  pereon." 

By  Stat.  14  ^  16  Viet,  c.  100,  s.  16,  after  reciting  that  U 
qfien  happens  that  the  principal  in  a  fdonyie  not  in  custody 
or  amenable  to  Justice,  altlufugh  several  aeeoseoriee  to  suA 
felony,  or  receivers  at  difforont  timos  of  stolon  property  the 
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nUif^  ^f  ntch  felony,  may  he  in  custody  and  amsnaJbU  to 
jusiiee^—for  the  prevention  of  several  trials,  it  ia  enacted 
that  any  number  of  suck  accessories  or  receivers  may^  he 
charged  with  substantive  felonies  m  the  same  indUiment, 
notwithstanding  the  principal  felon  shall  not  be  included  ts 
the  same  indictment,  or  shall  not  be  in  custody  or  amenable 
to  Justice,  And  these  several  accessories  may,  it  seems,  be 
gll  included  in  the  same  count,  as  \f  they  had  Jointly  re- 
pexoed  the  property ;  for  by  sect.  14,  upon  an  indictment 
against  two  or  more  for  Jointly  receiving  stolen  goods,  the 
jury  may  find  all  or  any  of  them  guilty,  who  shall  be  proved 
to  have  separately  received  any  portion  of  the  goods^  knowing 
the  same  to  have  been  stolen. 

Felony ;  transportation  for  not  more  than  fourteen  years, 
&r  less  than  seven ; — or  imprisonment  [with  or  tpitkout  hard 
labour,  s.  4]  for  not  more  than  three  years,  and  \f  a  male, 
to  be  once,  twice,  or  thrice  publicly  or  privately  whipped,  if 
the  court  shall  think  Jit.  7  &  8  G.  4,  c.  29,  a.  64.  As  to 
costs,  eee  ante,  p.  186;  and  as  to  costs  qf  apprehension,  ante, 
p.  189. 


Indktmentfor  Stealing  and  Receiving, 

>    The  jurors  for  onr  Lady  the  Qneen,  upon  their 

to  wit.    ^  oath  present,  that  A.  B.  and  E.  F.,  on  the day 

of ,  in  the  year  of  oar  Lord ,  feloniously  did  steal, 

take,  and  carry  away  [two  cloth  coats  and  five  linen  shirts]  of 
the  goods  and  chattels  of  C.  D. :  against  the  peace  of  our  Lady 
the  Queen,  her  crown  and  dignity.  (Second  count.)  And  tha 
Jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present^ 

that  the  said  A.  B.  and  E.  F.,  on  the  said day  of ,  ia 

fbie  year  aforesaid,  feloniously  did  receiye  [two  cloth  coats  and 
live  linen  shirts]  of  the  goods  and  chattels  of  C.  D.,  then  hitely 
before  stolen,  taken,  and  carried  away  by  a  certain  evil-dis- 
poeed  person,  they  the  said  A.  B.  and  £.  F.  then  well  knowing 
the  said  last-mentioned  goods  and  chattels  to  have  been  felo- 
niously stolen :  against  the  form  of  the  statute  in  such  ease 
made  and  provided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity.  [By  stat,  11  ^  12  Vict, 
C'  46, «.  3,  "  in  every  indictment  for  feloniously  stealing  pro* 
perty,  it  shall  be  lawful  to  add  a  count  for  feloniously 
receiving  the  same,  knowing  it  to  have  been  stolen ;  and  in 
any  imUctTnent  for  feloniously  receiving  property  knowing  it 
to  'have  been  stolen,  it  shall  be  lawful  to  add  a  count  for 
feloniously  stealing  the  same  property;  and  where  any  such 
indictment  shall  have  been  prrferred  and  found  against  any 
person,  the  prosecutor  shall  not  be  put  to  his  election,  but  it 
shall  be  lautful  for  the  Jury  who  shall  try  the  same,  to  find 
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a  verdkt  qfguUiyf  either  qfeiealing  the  property  j  or  of 
eehring  it  knowing  it  to  have  been  stolm ;  and  if  euek  in- 
dketment  thaU  have  been  preferred  and  found  agaxnet  two  or 
mare  poreone,  it  ehall  be  lawful  for  the  Jury  who  ekdU  try 
the  eamOy  to  find  aU  or  any  tf  the  taid  pereone  ffuilty,  either 
qfetealiny  the  property  or  tf  receiving  it  knowing  it  to  have 
been  stolen,  or  to  find  one  or  more  qf  the  eaid  pereane  guStty 
of  etealing  the  property,  and  the  other  or  othere  of  them 
guilty  qf  receiving  it  knowing  it  to  have  been  stolen."  And  the 
prosecutor  is  not  confined  to  one  count  for  recehring,  but  there 
may  be  as  many  counts  for  receiving  as  there  are  for  eteal- 
ing, R.  V.  Beeton,  2  Car.  &  R.  960.  Where  the  second  count 
eharged  a  receimng  qf  the  goods  *'soas  qforeeaidfdonious^ 
etolen"  {rrferring  to  the  first  count),  and  the  defendant  was 
aeguitted  on  the  firet  count  and  found  guilty  on  the  eeeond, 
-^  %eae  moved  M  arrest  of  Judgment  that  as  the  dtfemdant 
was  aeguitted  qf  the  stealing,  it  was  tantamount  to  finding 
that  the  goods  were  not  stolen,  and  therqfore  a  reeeeeing  ^ 
themcould  not  bean  qfence:  but  the  court  held  that  whether 
thie  were  eo  or  not,  the  finding  qf  the  Jury  on  one  county 
could  not,  in  arrest  qf  Judgment,  be  used  to  impeach  thebr 
finding  upon  another,  however  contradictory  they  might  bOj 
andtherqfbre  the  verdict  on  the  second  count  muet  be  deemed 
oorreet.  R.  v.  Craddock,  16  Shaw's  J.  P.  80.  The  count 
for  receiving,  in  the  above  form,  it  wUl  be  perceived,  is  for  m 
substantive  felony }  and  it  must  necessarily  be  eo.  Where 
the  indictment,  preferred  in  Dorsetshire,  contained  a  eoumt 
agamet  two  men  for  stealing  a  sheep  in  the  county  qf  Dorset^ 
emd  one  count  against  a  third  party  for  receiving  it  m  the 
county  of  Somerset,  as  for  a  substantive  felony,  but  alleging 
it  to  be  the  eame  sheep  as  was  mentioned  in  the  former  count : 
the  court  qf  criminal  appeal  held  that  the  party  ought  net 
to  have  been  convicted  on  the  last  count,  as  it  dSd  not  show 
upon  the  face  qf  it  how  a  court  in  the  county  of  Dorset 
should  take  cognizance  qf  an  qffence  alleged  to  nave  been 
committed  in  the  county  qf  Somerset.  R.  o.  Martin,  8  Ov. 
$c  K.  950.  Such  a  case  however  cannot  occur  now,  far  it  ie 
no  longer  necessary  to  state  the  place  where  the  offence  was 
committed  in  the  body  qf  the  indictment ;  14  k,  15  Vict,  c  SS, 
mote,  p.  65 ;  and  now  it  toUl  simply  be  a  question  at  the 
trial  whether  the  facts  proved  bring  the  case  within  the 
Jurisdiction  qf  the  court.  A  Iso,  the  better  mode  qffranung 
the  indictment,  is  to  have  each  count  against  all  the  do^ 
fendants,  as  in  the  above  form,  and  then  leave  the  Jury  to 
find  them  all  guilty  on  one  of  the  counts,  or  some  on  one 
count  and  some  on  another,  according  to  the  evidence. 


Receiving  Stolen  Chodt.  41% 

JBoidenee, 

T6  maintain  tbia  indictment,  the  prosecutor  moat  prove — 

1.  The  larceny,  aa  ante,  pp.  871, 369.    The  principal  felon 
may  be  a  witnees  against  the  receiver ;  Patram'a  ease,  2  JBaet, 
P.  C.  782.    Hasiam'e  ease,  Id. ;  and  where  two  men,  HinJca 
and  Weywood,  were  indicted  for  stealing,  and  Williams  for 
reoelTing,  and  Weywood  pleaded  guilty,  and  was  then  called 
aa  a  witnees  for  the  prosecution  against  the  other  two :  the 
judges  held  that  he  was  a  competent  witness.    B,  t.  Hinks 
et  al.,  2  Car.  jr  K.  463.    1  Den.  C.  C.  84.    See  ante,  pp. 
163,  164.    And  he  may  now  be  a  witness,  even  although 
Judgment  have  been   passed  upon   him.    See  stat.  6  jr  7 
Viet.  e.  85,  «.  1,  ante,  p.  155.    But  a  confession  by  the  prin* 
oipal,  cannot  be  read  in  evidence  against  the  receiver,  for  any 
purpose.    Where  the  principal  felon  made  a  confession  before 
the  magistrate,  In  the  presence  of  the  receiver,  not  only  of  hia 
own  guilt,  but  also  of  matters  affecting  the  prisoner  aa  receiver, 
the  judge  at  the  trial  of  the  receiver  as  for  a  substantive  felony, 
received  evidence  of  the  confession  aa  fer  aa  respected  the 
principal's  guilt,  in  proof  of  the  larceny,  but  not  what  waa 
said  in  it  with  respect  to  the  prisoner:  the  prisoner  being 
convicted,  the  judges  held  the  conviction  to  be  wrong,  aa  the 
eonfesaion  of  the  principal  was  not  admissible  in  evidence 
against  the  receiver  for  any  purpose;  and  many  of  the  judges 
held,  that  even  if  the  principal  were  convicted,  and  the  indict- 
ment against  the  receiver  stated  the  guilt  only,  and  not  the 
ecmvlctlon,  the  conviction  could  not  be  received  in  evidence  to 
prove  it.    IkY.  Turner,  Ry.  jr  M.  347.    But  if  the  indict- 
ment state  the  conviction  of  the  principal,  the  record  of  tiia 
eonviction  or  an  examined  copy  of  it,  \s  clearly  evidence  to 
prove  it;  see  B.  v.  Baldwin,  B,  jr  By.  241 ;  and  in  B.  v. 
BHek,  4  Car.  jr  P.  277,  this  was  allowed  by  Boeanqnet,  J., 
even  although  it  i^pesj^d  to  be  a  conviction  on  a  plM  cf 
guilty.    But  the  receiver  may  in  all  cases  controvert  the  guilt 
of  the  principal :  if  tried  with  the  principal,  he  may  avail 
himself  of  every  matter  of  feet,  and  every  point  of  law,  tend- 
ing to  his  acquittal,  for  it  necessarily  and  diiectly  tends  to  hia 
own  acquittal ;  or  if  the  receiver  be  tried  alone,  he  is  not  con- 
cluded even  by  the  record  of  the  principal's  conviction,  bat 
may  notwithstanding  controvert  his  guilt.    Fost.  366. 

Where  the  larceny  is  stated  to  have  been  committed  by  a 
person  unknown,  proof  that  it  was  done  by  J.  8.  will  not  sup- 
port the  indictment  B.  v.  Walker,  2  Camp.  264.  But 
where  it  was  so  stated,  the  judges  held  it  to  be  no  objection 
that  Uie  grand  Jury  had  at  the  same  assises  found  a  bill  fer 
larceny  of  the  same  goods  against  J.  8.  B.  v.  Bush,  B.  h 
By.  372. 
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Ai  to  the  goods  itoleii  ■ad  Teedvedy  Me  R.  t.  Cifweli 
Grmiy  and  B.  v.  J.  ^  O,  WaUdey,  atUe,  p.  474. 

8.  The  reoeiying  of  the  goods,  fte.,  by  the  defendant.     And 
he  must  hare  reeelved  them  setoaU)  into  his  custody,  to  be 
deemed  a  leeeiver,  within  the  meaning  of  the  atatote.    Wbove 
ttiree  men,  Strmng^ian,  Wiiliamson,  and  Wiley,  were  indiefeed 
tv  stealing  and  reoeiTing  poultiy,  and   it  appeared   tfant 
Btranghan  and  Williamson  were  seen  to  go  into  the  hoose  of 
Wfley's  ftther,  at  four  o'doek  in  the  morning,  in  JamMtry, 
StrMghan  having  a  sack  npon  his  back ;  Wiley  lived  wHfa  hda 
firther,  and  was  a  higgler,  attending  the  markets  with  a  horse 
aoad  cart,  and  he  was  the  only  penon  then  op  in  the  honae  ; 
aftor  remaining  in  the  house  aboat  ten  minntes,  Straagfaao  and 
WilliamsoD  were  seen  coming  out  of  the  house,  by  the  bock 
door,  with  the  sack,  preceded  by  Wiley  with  a  light,  and  tbey 
wont  into  the  stable  and  shut  the  door ;  shortly  after,  a  polie^ 
man,  who  had  been  watching  them,  went  in,  aaw  the  tmA 
upon  the  floor  with  the  mouth  tied,  and  the  three  men  ntamting 
round  it,  seemingly  baigaining  about  it,  and  the  bag  was 
found  to  contain  a  number  of  coclcs,  hens,  and  ducks,  wbidi 
were  afterwards  proved  to  been  stolen  from  a  Mr.  DuvlMm : 
Stpaughan  and  Williamson  being  found  guilty  of  stealing,  and 
Wiley  of  reoerfing  these  poultry,  six  of  the  judges  of  the 
orimlnal  appeal  court  held  that  Wiley  ought  not  to  have  been 
oooTictsd,  because  he  never  had  the  poultry  in  bis  posseseion; 
thrse  hekl  the  oonviotion  to  be  rl^^t.    B,  v.  Wtlsy,  SO  Jxtm 
jr.  4  m.    Where  W.  and  J.  Hill  were  hidieted  for  stenltag 
tsranty  fowls,  and  Catherine  Hill,  the  wife  of  W.  Hill,  for 
reeaiving  ten  of  them,  knowing  them  to  have  been  stolen ;  tho 
two  HiUs,  after  stealing  the  fowls,  put  them  into  a  box  and 
Inmper,  and  sent  them  by  the  coach  to  Birmingham,  saying 
that  a  person  would  call  there  for  them;  Catherine  Hill 
aooordingly  called  the  next  day  at  the  coach  office,  and  in- 
quired ibr  the  box  and  hamper,  and  being  shown  them  she 
add  they  were  hers ;  they  were  not  however  given  to  her,  b«t 
riw  was  apprehended,  and  charged  as  a  receiver ;  ^e  three 
being  found  guilty,  the  judges  M  the  criminal  appeal  eomt 
hsld  the  conviction  of  the  woman  to  be  wrong,  for  ahe  nev«r 
reeaived  or  had  possession  of  the  ibwls,  the  persons  at  the 
oaaoh  oAee  never  having  parted  with  the  possession.    R,  r* 
HUl,  S  Car,  ff  P.  076.    Where  two  prisoners.  Wade  «ai 
Leigh,  one  efaaiged  wHh  stealing,  the  other  with  receiving, 
•wateh  and  two  haadkefchief^,  bdng  in  custody  in  a  loekHip 
house  together,  Wade  told  Ldgh  that  he  had  **  planted  "  the 
wafteh  and  haadkerehief  in  the  soot  oeUar  of  Leigh's  house; 
aad  Lsigh  being  afterwards  discharged,  went  immedlaiefy  to 
Ihe  ceUar,  found  the  artidss,  aad  panned  them ;  PoUoek,  B«, 
held  that  if  Wade  told  Lei^  where  to  find  the  things,  for  tha 
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porpose  of  hitflnding  them,  then  Leigh  ww  gailty  of  reeehteg } 
Dot  if  be  took  them  in  opposition  to  Wade  or  againat  his  ivfil, 
it  would  be  questionable  whether  it  would  in  law  be  a  t»* 
eelving  within  the  Act.    JZ.  v.  Wade  et  aL,  1  Car,  ^  JST.  790. 
Where  a  lad  stole  a  braas  weight  from  his  master,  and  being 
deleetedyit  was  taken  from  him  in  his  master's  presence;  hot  ft 
wraa  giyen  baek  to  him  with  his  master's  consent,  in  order  that 
lie  iiSght  sell  it  to  the  prisoner,  to  whom  he  had  before  sold 
other  things  he  had  stolen;  he  sold  it  accordingly  to  the 
prisoner,  and  the  latter  being  indicted  for  reeeifhig,  it  was 
objected  that  at  the  time  the  brass  weight  was  pnrehased  bj 
him,  it  ooold  not  be  deemed  stolen  property,  for  It  was  Tir- 
tiially  In  the  possession  of  the  master:  but  Coleridge,  J., 
althoogh  he  took  a  note  of  the  objection,  afterwards  senteooed 
ttie  prisoner  to  transportation.    JZ.  v.  Xyon^,  Car,  f  M,  217. 
But  if  the  goods  be  found  in  the  party's  possession,  tibat  will  of 
Itself  raise  a  presnmption  of  the  party's  haring  reoefTed  them. 
If  nothing  appear  from  which  a  presumption  would  arise  of 
liis  having  stolen  them.    As  this  howerer  Is  equlroca],  and  la 
often  deemed  to  prove  a  larceny  by  the  perty,  rather  than  a 
reeeiring,  it  is  always  prudent  in  such  a  case  to  have  a  count 
for  lareeoy  as  well  as  a  count  for  recelTlng,  in  the  Indictment, 
as  in  the  last  of  the  three  forms,  ante,  p.  476.    Where  goods 
stolen,  were  shortly  afterwards  found  concealed  in  an  old  engine- 
house  ,  and  the  place  being  watched,  the  prisoners  were  obswved 
to  go  there  and  take  them  away :  the  prisoners  being  indicted 
as  receivers,  and  there  being  no  evidence  of  tlie  goods  having 
been  stolen  by  any  of  them,  Patteson,  J.,  after  remarking  that 
this  seemed  to  be  evidence  more  of  a  stealing  than  receiving, 
told  the  Jury  that  if  they  were  of  opinion  that  the  prisoners 
stole  the  goods,  they  must  be  acquitted  on  the  present  indict- 
ment; and  the  Jury  being  of  opinion  that  the  prisoners  stole 
tiiem,  they  were   acquitted   accordingly.     A.   v.  jDtcrslsy 
ef  ai.,  6  Car,  jr  i*.  890.    There  are  other  cases  also  in  which  it 
may  be  doubtful  whether  the  prisoner  has  been  guilty  of  a 
larceny  or  of  receiving,  (see  B,  v.  Dyer  and  Dieting^  9  Eastf 
J>.  C.  767.    R,  V.  AtweU  et  al,,  Id,  768,)  in  which  It  may 
be  prudent  to  have  counts  for  both  oflbnees.    Where  two  ot 
more  are  indicted  for  receiving,  although  that  Implies  a  joint 
receipt  by  all,  yet  the  jury  may  find  all  or  any  of  them  guilty, 
who  shall  be  proved  to  have  separately  received  any  porthm 
of  the  goods  knowing  them  to  have  been  stolen.  14^  16  Fi0#. 
0. 100,  #.  14. 

8.  That  the  defondant  knew  that  the  goods  had  been  stoleB^ 
at  the  time  he  received  them.  This  may  be  proved  from  tke 
admissionft  or  acts  of  the  defondant,  or  by  the  proof  of  any 
foots  from  which  the  jury  may  Infor  it.  See  ante,  p.  191. 
BayiDg  the  goods  at  an  under  valae,  is  pfwamptlTe  evideMe 


480  Bicemng  SMm  a^edi. 

iiiAt  th0  iMqrv  kiMw  they  wen  ttoleo.    1  HaU^  610, 6M« 
SO|  the  Joiy  may  Inftr  the  guilty  knowledge  of  the  prieoeer, 
from  proof  of  his  havioff  conoeeled  or  eodearoured  to  rianrmtl 
the  goode,  M.  t.  Man^fiddy  Car.  ^  M.  140,  or  from  hk  acts 
or  oonvenation  helbre  or  at  the  time  of  hie  reeejytng  fhfwi, 
But  the  proeecutor  will  not  be  allowed  to  prove  that  at  tiie 
time  hie  goods  were  foond  in  the  prisoner'e  poeseasion,  gooda 
ofotherpereonsof  theiame  deeeriptioii  hadaleo  beenlbaiid 
in  his  poescMlon  which  had  previously  been  stolen  ;  for  that  is 
not  proof  of  goilty  knowledge.    A.  v.  Oddy^  SO  Lmo  J,  196  m. 
Where  however,  upon  an  indictment  against  Henry  Dunn  £ir 
stealing,  and  against  Martha  Smith  for  receiving,  a  variety 
of  articles  the  property  of  Dann*s  master, — it  appeal  probable 
that  Dnnn  stole  these  several  articles  at  dimrent  times,  bat 
not  impossible  that  he  might  not  have  stolen  them  all  at  the 
■ame  time ;  it  appeared  however  that  Smith  received  them  at 
nveral  times :  at  the  trial,  it  was  objected  for  Dnnn,  that  the 
prosecutor  should  make  his  election  as  to  which  of  the  articles 
Holen  he  would  proceed ;  and  for  Smith,  not  only  that  the 
prosecutor  should  so  elect,  bat  that  he  should  not  give  evidenee 
of  her  receipt  of  other  articles  as  proof  of  her  knowledge  that 
they  had  been  stolen :  the  judge  however  held,  that  as  it  was 
not  impossible  that  Dunn  had  stolen  all  the  articles  at  the 
game  time,  he  would  not  put  the  prosecutor  to  his  electioo 
as  to  him;    as  to  Smith,  the  proeecutor  should  elect  as  to 
the  receipt  of  what  articles  he  would  prosecute,  but  that  other 
faistances  of  her  receiving  might  be  given  in  evidence,  to 
prove  her  guilty  knowledge :  and  the  judges  afterwards  held 
this  dediion  to  be  right.    B.  t.  Jhunn  and  Smithj  By,  Jr 
If.  146. 

Verdict*']  If  the  prosecutor  fidl  to  prove  the  larceny,  the 
receiver  must  of  course  be  acquitted.  Or  if  he  fail  to  prove  the 
receipt  by  the  defimdant,  or  his  knowledge  that  the  goods  were 
stolen,  the  defendant  must  of  course  be  acquitted.  Where  there 
is  a  count  for  stealing  and  also  a  count  for  receiving,  in  the  same 
indictment  against  the  same  person,  the  jury  may  find  him 
guilty  of  the  stealing,  or  of  the  receiving;  11^19  Fao^.r.  46, 
#.  3 ;  but  they  cannot  give  a  general  verdict.  Or  if  there  be  such 
an  indictment  against  several,  the  jury  may  find  all  or  any  of 
the  defendants  guilty  of  stealing,  or  of  receiving,  or  one  or 
more  of  them  guilty  of  stealing,  and  the  other  or  others  of 
them  guilty  of  reoe&ving.  11  jr  12  Vict,  c.  46,  «.  3.  Or  if 
the  in<Uctment  be  against  two  or  more,  for  jointly  receiving 
•tolen  goods,  the  jury  may  find  all  or  any  of  tbam  guilty,  idio 
shall  hb  proved  to  have  separately  received  any  portion  of 
the  goods,  Imowing  the  same  to  have  been  stolen.  14  ^  16 
Viet.  e.  100,  »,  14.  This  latter  formerly  could  not  be  done; 
If  two  or  more  ware  charged  with  jointly  teceiving,  a  joint 
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leeeipt  most  have  been  proyed,  otherwise  the  defendants  must 
have  been  acquitted.  B.  t.  if,  and  J.  MesBingham^  Rv,  ^ 
JIT.  257. 

Upon  conyiction  of  the  receiyer,  the  owner  of  the  (roods  is 
entitled  to  restitution,  as  in  larceny.  7  j-  8  G^.  4,  e.  29,  #.  57. 
See  ante,  p.  182. 

Seeewing  Goods  obtained  6y  faUe  Pretences, 

Indiotment, 
\    The  jurors  for  onr  Lady  the  Queen,  upon  their 


to  wit.    S  <MLth  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  unlawfully  did  receive  one  silver 

tea  -pot  ["  chattel,  money ,  valuable  security,  or  other  pro^ 
perty  whateoevery  the  stealing,  taking,  obtaining,  or  convert^ 
ing  whereof  is  made  an  indictable  qffsnce  by  this  Act "  (7  ^8 
O,  4,  ^.29]  of  the  goods  and  chattels  of  C.  D.,  by  one  B.  F., 
[or  by  a  certain  ill-disposed  person]  then  lately  before  un- 
liawfhUy  obtained  from  the  said  C.  D.  by  false  pretences,  he 
the  said  A.  B.  then  well  knowing  the  said  goods  and  chattels 
to  baye  been  unlawfully  obtained  by  false  pretences  :  against 
the  form  of  the  statute  in  buch  case  made  and  provided,  and 
•gainst  the  peace  of  our  Lady  the  Queen,  her  crown  and 
dignity. 

Misdemeanor  ;  transportation  for  seyen  years ; — or  vm- 
prisonment  [^with  or  without  hard  labour,  and  the  whole  or 
any  part  of  it  solitary,  s.  4,]  for  not  more  than  two  yeare, 
and  \f  a  male,  to  be  once,  twice,  or  thrice  publicly  or 
privately  whipped,    7  &  8  G.  4,  c.  29,  s.  55, 

JBvidence* 
To  maintain  tliis  indictment,  the  prosecutor  must  prove — 

1.  The  obtaining  of  the  goods  mentioned  in  the  indictment, 
from  C.  D.,  by  false  pretences,  as  directed,  tinte,  p.  465. 

2.  The  receipt  and  guilty  knowledge,  as  in  the  last  case, 
0nte,  p.  478,  479. 

18«  Piraeyn 

Piracy  at  Common  Law* 

Indictment* 

.  )     The  jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.    )  oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  upon  the  high  sea,  on  board  of 
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a  eertaln  ship  called ,  In  and  npon  C.  D.  piratieally  aad 

iblonlously  did  make  an  anault,  and  him  the  Mid  C.  D.  did 
then  piratically  and  feloniously  pot  in  fear  and  danger  of  hit 
life,  and  did  piratically,  felonieusly ,  and  violently  steni,  take, 
and  carry  away  from  the  laid  C,  D.  [hmre  Mtate  what  wmt 
taken  by  the  drfendamt'i  of  the  goods  and  diattelB  of  certain 
■abjects  of  our  I«ady  the  Queen  [to  the  jwora  aforesaid  an- 
koown]  and  then  being  In  the  coatody  and  powoooion  of  the  laid 
C.  D.:  against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  Lady  the  Qneen,  her  crown 
and  dignity.  [  Yam  may  add  another  etmnt,  ttatiny  the  goode 
t»  be  the  property  of  the  captain  qf  the  ekipf  ae  heie  hailee 
^  them.  It  ie  not  neeeoeary  to  state  that  the  tfgkmee 
wae  committed  within  the  juriediction  qf  the  Admiralty; 
R.  o.  Jones  et  al.,  2  Car.  ft  K.  165, 1  Den.  C.  C.  101;  hat  U 
might  be  prudent  to  state  it,  \f  the  ease  were  to  be  tried 
bffore  the  Admiralty  Judge  by  commission,  which  mow, 
however,  seldom  occurs.  I  have,  in  the  above  form,  stated 
the  offence  to  have  been  committed  "feloniously,'^  out  qf 
drferenee  to  the  authority  of  Hawhins,  (1  Hawk.  c.  37,  a.  15), 
who  says  that  the  indictrnent  must  have  both  the  words 
piraticd  and  felonic^ ; — why,  I  know  not,  because  piracy  at 
common  law  is  not  a  felony,  and  Hawkins  himself  says  thai 
a  pardon  of  all  felonies  does  not  include  the  qffenee  of  piracy ^ 
Id.  s.  13.  3  Inst.  1  IS.  Co.  Lit.  381  6.  8o  resolved  by  the 
judges  H.  2,  Jac.  1,  Moor,  756.  Arch.  Big.  P.  C.  4S1.  Ae 
to  the  venue,  see  ante,  p.  66. 

The  punishment  <tf  piracy,  considered  as  a  commum  taw 
qffenee,  is  now  somewhat  uncertain.  As, an  qffenee  againei 
the  law  qf  nations,  {for  it  is  so),  it  was  ahoays,  and  is  stiU, 
punishable  with  death.  As  recognized  by  the  common  law 
qf  England,  it  was  formerly  deemed  petit  trea^ton,  if  eom- 
mitted  by  a  sulgect.  40  Ass.  25.  Bro.  Abr.  Corone,  pi.  118, 
Treason,  pi.  16.  But  that  was  altered  by  stat.  25  JSd.  3, 
St.  5,  c.  2.  Afterwards  by  stat.  28  Hen.  8,  c.  15,  a.  3,  t^ 
was  made  punitkable  with  death ;  but  the  legislature  haoe 
repealed  that  statute  of  Hen.  8,  by  stat  1  Vict.  c.  9S,s.  1. 
By  stat.  7  ^  8  (?.  4,  d.  28,  «.  2,  however,  all  qffenees  proee^ 
cuted  in  the  high  court  qf  Admiralty  {qf  which  piracy  ie 
one),  shall  on  every  Jitst  aud  subsequent  conviction,  be 
subject  to  the  same  punishment,  whether  qfdsath  or  others 
wise,  as  \f  such  offences  had  been  committed  upon  the  land. 
And  as  piracy  is4he  same  offhtce  upon  the  sea  as  roli^>ery  is 
upon  land,  it  should  seem  that  it  is  now  punishable  m  the 
same  manner.  See  ante,  p.  417.  As  to  costs,  see  ante,  p.  188. 
^9ic  and  where  the  qffenee  is  to  be  ttied^  see  ante,  p.  ^. 
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JEvidencs, 

To  maintain  this  indictment,  the  proaecntor  moat  prore — 

I.  The  force  or  yiolence  or  threats  nsed  by  the  prisoner,  in 
taking  from  him  or  compelling  him  to  deliver  ap  the  property, 
aa  in  robbery.  See  ante,  p.  418.  According  to  Sir  Leoline 
Jenkins  (1  Jenk.  ^ceiv.),  ihh  is  as  essential  a  part  of  the  of- 
fence of  piracy,  by  the  nmrine  law,  as  it  is  of  robbery  upon 
land. 

3.  A  larceny  of  the  property  mentioned  in  the  indictment, — 
the  taking  being  either  from  bxe  person  of  the  prosecutor,  or  a 
taking  openly  and  before  his  face,  of  property  which  is  under 
^8  immediate  and  personal  care  and  protection, — as  in  rob- 
beiy.  See  ante,  p.  421.  There  must  be  an  actual  taking ;  if 
pirates  attack  a  yessel,  and  the  mastei*,  in  order  to  redeem  her, 
^ve  an  oath  to  pay  a  certain  sum,  this  is  not  piracy  by  the 
law  of  England;  Molloy,  64,  b,  18.    And  see  Palache's  case, 

I  JRo,  Rep.  175 ;  but  if  there  be  an  actual  taking,  it  is  piracy, 
although  the  pirate  afterwards  allow  the  party  to  proceed  on 
his  Toyage.  Jenk.  xcviii.  And  it  must  be  done  anirino  de^ 
pradandi,  without  any  bond  fide  claim  of  right.  Molloy,  71, 
8,  33.  See  R.  ▼.  Serva,  1  Den.  C.  C.  104.  It  must  be  upon 
the  high  seas,  within  the  Jurisdiction  of  the  Admiralty,  as 
already  described,  ante,  p.  67.  It  must  be  done  without 
authority  from  any  prince  or  state  ;  if  done  by  the  authority 
of  any  prinoc  or  state,  it  cannot  be  considered  piracy,  for  a 
nation  never  can  be  deemed  pirates; — fixed  domain,  public 
revenue,  and  a  certain  form  or  government,  exempt  a  people 
.from  that  character.  2  Brown,  C.  X.  461.  Jenk.  790.  For- 
merly an  outrage  of  this  kind,  by  one  British  subject  upon 
another,  under  the  authority  of  a  commission  from  a  foreign 
prince,  was  not  deemed  piracy  ;  but  it  was  made  so  by  stat. 

II  &  12  W.  3,  c.  7,  and  18  O.  2,  c.  30,  s.  1.    Also,  if  the 
prosecutor  be  a  foreigner,  it  must  appear  that  his  country  was 

.in  amity  with  this,  at  the  time  of  the  caption,  and  that  the 
defendant  was  of  a  country  which  was  then  in  amity  with  his 

'  own ;  By  all  the  Judges,  2  22.  3,  2 ;  at  least  the  contrary 
must  not  appear,  otherwise  the  defendant  must  be  acquitted. 
1  JenJu  xcio.  Palache*s  case,  1  Ro.  Rep.  175,  3  Bulst.  27. 
4  Inst.  152,  154.  As  to  the  property  taken,  it  is  immaterial 
of  what  value  it  is ;  the  ofience  in  this  respect  is  the  same  as 
robbery.  Molloy,  64,  s,  18.  It  seems  also  that  attacking  a 
vessel,  and  forcibly  taking  away  some  of  her  crew,  to  sell  them 

*  for  slaves,  is  piracy ;  although  such  an  offence,  committed 
within  the  body  of  a  county,  would  not  be  robbery.  MoUay, 
OS, «.  1& 

y2 
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Rri(meipaU»'\  All  penont  fiNiiid  oo  boaid  a  pinte 
are  presomed  to  be  pirates,  imkiM  the  contrarj  appear  in 
erfdenee ;  Per  Holt^  C  aT.,  in  the  cam  ef  Dimeem  et  a2., 
5  St.  TV.  14 ;  but  the  owner  of  sach  vesiel,  if  he  be  not  oa 
board  at  the  time,  cannot  be  proceeded  against  erimmaNter^ 
nnlees  he  were  priTy  to  the  acts  of  his  capteto  and  crew.* 


Piracy  and  WmmdUmfj  ^. 

By  Stat.  1  Vict,  c  88,  i.  S,  <<  whosoever,  with  intanft  to 
commit,  or  at  the  time  of,  or  immediatelj  before,  or  ianne- 
diately  after  committing,  the  crime  of  piracy,  in  respect  of  an  j 
ship  or  vessel,  shall  assault,  with  intent  to  murder,  any  person 
being  on  board  of  or  belonging  to  such  ship  or  vessel,— or 
shall  stab,  cut,  or  wound  any  such  person,  or  unlawfiilly  do 
any  act  by  which  the  life  of  such  person  may  be  endangered,— 
shall  be  guilty  of  felony,  and  beuig  convicted  thereof,  sliaU 
snflbr  death  as  a  felon."  Aeeessories  before  the  fact,  the  mine 
punishment;  and  accessories  after  the  feet,  imprisonment 
[witii  or  widiout  hard  labour,  a.  6,]  for  not  more  than  two 
years.    Id.  f «  4,    See  ante,  p.  484. 


Piracy  by  Statute. 

The  following  offences  have  been  declared  or  made  piracy 
by  statute,  and  were  formerly  punishable  witii  death ;  but  1^ 
Stat.  1  Vict.  c.  88,  s.  8,  they  are  now  pnnishable  with  trana- 
portation  for  life  or  not  less  than  fifteen  years,— ^h-  with  im- 
prisonment for  not  more  than  thren  years, — die  impriaomneot 
to  be  with  or  without  hard  labour,  and  may  be  aolitaiy  fbr 
not  more  than  a  month  at  a  time,  or  three  months  in  a  year ; 
Id.  e.  6;  accessories  before  the  fhct,  the  same  panlafameat ; 
accessories  after,  imprisonment  [with  or  without  hard  laboar, 
a.  5]  for  not  more  than  two  yean.    Id.  e.  4. 

1.  Robbery  or  any  other  act  of  hostility  by  a  Brltiab 
ject,  under  colour  cf  a  commission  fh>m  the  Qneea'i 
11  ^12  IT.  3,  <;.  7,  f.  8.    l^G.ft,e.90,e.l. 

2,  Master  or  seamen  turning  pirates,  and  running  away 
with  the  ship  or  goods,  ftc; — or  yielding  them  up  voluntarily 
to  a  pirate ; — or  inciting  a  master  or  seamen  to  ttan  pirate, 
or  to  run  away  with,  or  yield  up  his  ship  or  caigo  to  pirates ; 


*  Tbete  •uthoritlM  are  abatracted  the  Crown^"  8ro.»  published  In  ISia, 
and  abbrpvia'ted  fkiom  a  work  of  the  where  the  reader  may  find  all  tbo 
author,  "  A  Difeet  of  the  Pleai  of    auihorit'ee  upon  the  sul0«ct. 
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>r  a  seaman  laying  Tiolent  handa  on  Ui  eommandery  to 
prarant  him  from  defend^  the  ship  or  goods ;— or  confining 
Um  master,  or  endeavouring  to  make  a  reyolt  in  the  stiip. 
11  ^  Id  IT.  8,  e.  7, «.  9. 

8.  Forcibly  boarding  a  ship  or  vessely  and  throwing  oyer- 
board  or  destroying  goods  belonging  to  it.  8  67.  1,  c.  24, «.  1 . 

.  4.  Trading  with  pirates,  or  furnishing  them  with  ammuni- 
tion, provision,  dc<^,  or  fitting  out  a  ship  for  that  purpose. 
8  <?.  1,  c.  24, «.  1.    iifuj  MS  22  jr  23  C.  2,  c.  11. 

As  to  other  oiTences  upon  the  high  seas,  me  ante^  p.  67. 
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Qfftncu  ^»gai$ui  the  Preperty  qf  IndMOmtle,  iy  Muliewue 

1.  MdHewm  If^wriee  io  Honeee,  ic» 

SetHngftre  to  a  Homey  Ovt^houeey  ^« 

Indictments 

— -—  >  The  jurors  for  our  Lady  the  Quean,  upon  their 
.  to  wiL    )  oath  present,  that  A.  B.,  on  the  —  day  of -— ^, 

in  the  year  of  our  l4>rd ,  unlawfully,  malieiouslyi  and 

foloniottsly  did  set  flza  to  a  certain  dwelUng-^iouse  ['^Amms, 
Mahis,  eoaoh-houeef  out'h^uee,  toar^umee,  <itf^f  shop,  miUf 
matt^housBf  hop'Oaet,  bam,  granary,  or  an^  building  or 
tareetion  med  in  carrying  4fn  any  trade,  er  man^faeture,  or 

any  branch  thererf**]  in  the  parish  of ,  in  the  eounty  of 

,  in  the  possession  of  .C.  D.,  [or  of  him  the  said  A.  B.] 

with  intent  thereby  then  to  Injure  the  said  C.  D.  [or  t6  de- 
tend  a  oertain  insurance  company  called  — -— j :  agfiinst 
tlie  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
dignity. 

Felony}  traneportation  for  life,  or  n^t  Uee  than  iUteen 
yeare^^-or  imprieonment,  [with  or  toitheut  hard  U^nmr, 
and  eo&tary  for  net  more  than  one  month  at  a  tim/e^  or 
three  months  in  a  year,  s.  12]  for  not  more  than  three  years. 
.  1  Vict.  c.  ^,  B.  3.  Accessories  brfore  the  fact,  tho  same 
punishment  i  accessories  after  the  fact,  imprieonment,  f^C; 
jor  not  more  than  two  years.  Id.  s.  11.  As  to  costs,  see 
ante,  p.  186 ;  costs  qf  apprehension,  ante,  p.  189. 


4W  •  8€Ui$M  fire  to  t^  HatU0. 


To  maliitein  fhis  indictment,  the  proeeevtor  must 

1.  A  setti]]^  lire  to  the  house  in  qnestton,  by  the  defeodmi. 
It  is  not  essential  to  the  offence  that  the  hoose  thonld  h» 
burnt,  or  destroyed  by  fire ;  it  is  sufficient  if  the  party  set 
Are  to  it,  although  tiie  fin  were  instantly  extingoislied. 
Where,  upon  an  indictment  for  this  oiTenoe,  it  appeued  fhsrt 
ibe  wood  of  the  floor  had  been  chaned  in  a  triflhig  way,  and 
Uiat  it  had  been  at  a  red  heat,  but  not  in  a  blaze :  this  was 
holden  to  be  a  sufficient  setting  fire  to  the  house,  within  tin 
statute.  R,  y.  Parker,  9  Car,  jr  P*  ^>  So,  where  smoke 
was  seen  to  issue  from  the  thatch  of  an  out-hon^e,  but  no 
flsjne,  and  upon  examining  it,  a  baO  of  linen  was  found  in  it, 
which  was  on  fire,  and  burnt  throng  on  one  side  of  it,  and 
some  of  the  straw  was  burnt :  tliis  was  holden  to  be  a  setting 
fire  to  the  out-house,  within  the  meaning  of  the  Act.  J?,  r. 
Stallion,  By,  jr  -9f.  398.  But  where  it  appeared  that  a 
lighted  fiiggot  had  been  placed  on  the  boarded  floor  of  a  room, 
which  scorched  it  black,  but  did  not  bum  it :  Cresswell,  J., 
after  conferring  with  Patteson,  J.,  said  they  were  of  opinion 
that  this  was  not  a  setting  fire  to  the  house,  because  the  floor 
was  not  burnt;  but  they  thought  that  it  was  not  necessary,  in 
order  to  bring  a  case  within  the  meaning  of  the  Act,  that  tiie 
wood  should  be  in  a  blaze,  for  there  are  some  species  of  wood 
will  bum  and  entirely  consume,  without  blaxing  at  all.  R.  r. 
BuBuHl,  Car.  j*  M,  541.  But  if  the  prosecutor  Ikil  in  pror- 
ing  an  actual  setting  fire  to  the  house,  the  jury  may  find  the 
derendant  guilty  i3^  an  attempt  to  commit  it ;  14  ^  15  Vict, 
e,  100,  s,  9,  ante,  p.  1S4 1  which  will  subject  the  dmidant  to 
transportation  for  not  more  than  fifteen  years  or  less  than  ten, 
or  imprisonment,  [with  or  without  hard  labour,  and  solitary 
ibr  not  more  than  a  month  at  a  time  or  three  months  in  a  year, 
#.  11]  for  not  more  than  two  years.    6  jr  9  Viet,  e.  S5, »,  7. 

S.  That  the  buildhig  set  fire  to,  was  that  mentioned  in  the 
Indictment.  The  word  ^' house'*  in  the  statute,  seemfaigiy 
means  a  dwelling-house.  The  only  other  equivocal  expres- 
sion used  in  the  statute  is  ''  out-house ; "  the  other  terms, 
stable,  coach-house,  warehouse,  shop,  &c.,  need  no  explana- 
tion. What  is  an  out-house  in  which  burglary  may  be  com- 
mitted, has  been  fully  discussed,  ante,  p.  9& ;  and  what  Is  an 
out-house  within  the  curtilage,  the  breaking  and  entering  of 
which,  and  stealing  therein,  is  punishable  by  stat  7  &  8  O.  4, 
e.  ^,  s.  1 4,  has  been  fully  described,  ante,  p.  845.  Upon  an 
indictment;  charging  the  prisoner  in  one  count  with  setting 
fire  to  a  house,  in  a  second  with  setting  fire  to  an  onl-houss, 
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It  mppeared  in  evidenoe  that  the  bnlldtng  in  qiUBtkiii  oontiatad 
of  a  fchool-rooniy  separated  from  the  dwelling-honae  of  th# 
aehoolmaster  by  a  narrow  paasage,  but  within  the  aante  ciir^ 
tilage;  the  tiled  roof  of  the  dwelling-houae  aleo  reached 
acKMB  the  passage  and  coTered  a  part  of  the  school^roonii  the 
z«st  of  the  school-room  being  thatched :  the  judges  held  thai 
this  was  properly  described  as  an  out^house.  M^  y.  WUUeTf 
M,  jr  By,  2d5.  Upon  an  indictment  for  setting  fire  to.  an  ont^ 
bouse^  it  appeared  that  the  place  in  question  was  situate  in  an 
Inclosed  field,  at  the  distance  of  a  furlong  from  the  dwelling- 
house.  partly  boarded  and  enclosed,  and  partly  open  to  the 
field  fat  beasts  to  shelter  in :  Six  of  the  jntCBfes  held  this  to  be 
an  out-house  within  the  meaning  of  the  Act;  but  seven  were 
of  a  contrary  opinion,  and  the  prisoners  were  pardoned.  R.  v. 
Sllwm  arid  Fmss,  Ry.  jr  M,  336.  This,  however,  is  now  fuUy 
provided  for  by  stat  7  dc  8  Tict.  c.  62,  Sv  l^jm**  p.  491.  So. 
where  a  building  seven  ibet  high,  had  four  walls  or  stone  without 
mortar,  the  roof  was  of  broom,  turf,  and  straw,  and  was  sup- 
ported by  two  pieces  of  timber,  it  bad  no  window,  and  the  door 
had  neither  lock  nor  bolt;  it  had  been  erected  by  the  prosecutor 
at  his  lime  works,  for  his  workmen  to  take  their  meals  in,  and 
a  poor  person,  engaged  on  the  road,  and  having  no  house, 
had,  to  the  prosecutor's  knowledge,  but  without  his  permis- 
■iott,  slept  in  it  for  three  weeks  previously :  Tindal,  G.  J.^ 
held  that  this  was  not  a  house  within  the  meaning  of  the  Act, 
for  the  man  who  slept  in  it  did  so  without  leave ;  nor  was  it 
an  out^house.  JB.  ▼.  JBngUmd  et  aL,  I  Car.  ^  K.  538.  Sd, 
where  the  building  appeared  to  be  more  than  one  hundred 
yards  distant  from  any  house,  and  a  much  greater  distance 
ftam  the  dwelling-house  of  the  owner  and  occupier;  it  was 
formerly  a  kiln  or  oven  for  baking  bricks,  but  was  latterly 
need  for  keeping  a  cow :  Taunton,  J.,  held  that  it  was  neither 
a  stable  nor  out-house  within  the  meaning  of  the  Act  R,  y, 
HaughtoUy  5  Car*  jr  P»  655.  So,  where  the  building  appeared 
to  be  a  kind  of  cart-hovel,  consisting  of  a  stubble  roof  sup- 
ported by  uprights,  situate  by  itself  in  a  field,  some  distance 
from  any  dwelling:  Yanghan,  B.,  was  of  opinion  that  it  was 
not  an  out«house  within  the  meuiing  of  this  section,  and  in- 
tended to  reserve  the  point  for  the  opinion  of  the  judges^  but 
the  prisoner  was  acquitted  on  the  merits.  R,  v.  Parrot ,  6 
Car^  ^  P.  402.  But  a  pigslye,  in  an  inclosed  yard  at  the 
back  of  the  dwelling-house,  and  within  the  curtilage,  has 
been  deemed  such  an  out-house.  R»  v.  James,  1  Car.  ^  JT. 
303.  Where  an  indictment  on  this  statute  for  setting  fire  to 
a  building,  described  it  in  different  counts  as  a  "  warehouse,'' 
a  "  shop,"  an  *^  office,"  a  **  shed,"  and  a  "  building  used 
for  cairying  on  a  certain  trade,  that  is  to  say  the  tiaide  of 
a  builder,"  it  appeared  that  the  prosecutor,  a  gentleman,  had 
built  several  houses  upon  his  own  freehold,  for  the  purpose  of 
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letting  Hien  *  od  nwid  nls  own  insteriib,  tapcrlirtBOCnd  utb 
bdildfaig,  ftc. ;  the  ereetfoa  in  qantimi  was  of  wood  wKh  a 
0lato  roof  and  glan  windows,  called  the  ''workshop,"  In 
which  the  seasoned  wood  was  kept  and  worked  up,  and  it 
was  also  a  place  of  deposit  for  the  tools :  the  Judges  of  Am 
eriminal  appeal  court  seemed  to  think  that  the  prosecutor 
carried  on  tiie  trade  of  a  builder,  and  the  erection  in  qnesthm 
was  properly  described  as  a  building  used  for  carrying  on 
Ihe  trade  of  a  builder,  withhi  this  statute^  1  Fief.  c.  89,  #.8; 
but  they  were  clearly  of  opinion  that  it  was  a  died,  wMdn 
the  meanfaig  of  staU  7  fr  6  Vict  c  es,  s.  1,  psaf,  p.  491.  R. 
t.  Amo9,  90  taw  J.  108,  m. 

8.  Tlie  situation  and  ownership  of  the  house  as  stated  In  tiie 
indictment.  This  is  proYcd  in  the  saoM  manner  as  in  bur- 
glary. See  ante,  pp.  886,  880.  It  is  immaterial  whether  K 
lie  the  house  of  a  third  person,  or  of  the  prisoner  Umsrif^ 
except  with  reference  to  the  intent  with  which  the  oflhneo 
was  committed.  Where  the  house  was  in  some  counts  do- 
scribed  as  the  dwelling»hottse  of  John  Feam,  and  in  othen  aa 
the  dwelling-house  of  the  prisoner,  and  it  appeared  thatFeaniy 
although  helired  in  part  of  the  house,  and  let  the  other  rooms 
to  the  prisoner  and  other  lodgers,  had  some  time  before  taken 
the  benefit  of  the  insolrent  Act,  and  had  asslgaed  the  house  to 
the  provisional  assignee,  but  that  assignee  had  never  taken 
poasession  of  it :  the  Judges  held  that  as  Fean  had  posseasiost 
of  the  house,  (the  possession  of  his  tenants  being  Ms  posses- 
sion), it  was  properly  described  in  the  indictment  as  his; 
and  if  not,  the  prisoner's  own  room,  to  which  the  fire  was 
confined,  might  be  described  as  his  house.  Jf,  r.  Bali,  Bjf^ 
^  M,  80.  Where  a  fturmer,  named  Wright,  proTided  a  cot- 
tage for  one  of  his  labourers  named  Wallis,  in  pari  of  his 
wages,  and  being  dissatisfied  with  him,  discharged  him,  but 
allowed  him  to  mnain  a  month  longer  in  the  cottage,  that  he 
might  have  time  to  procure  another  dwelling ;  a  fow  days  alter 
the  month  expired,  Wright  went  to  Udce  possession,  when 
Wallis's  wife  set  fire  to  the  cottage,  with  intent  to  bum  it : 
being  indicted  for  setting  fire  to  a  house  in  the  possession  of 
Wallis,  with  intent  to  injure  Wright,  the  judges  held  the  de-> 
scription  to  be  correct,  for  as  Wallis  had  not  actually  quitted 
the  cottsge,  it  was  preperly  described  as  being  in  his  posses 
sion.    A.  V.  Margaret  Wailie,  By.  ^  M.  844. 

4.  The  intent  with  which  the  oflbnce  was  committed,  aa 
laid  in  the  iudictment.  Where  the  prisoner  is  diarged  with 
setting  fire  to  the  house  of  a  third  person,  the  very  f^t  of  his 
having  wilfully  done  so,  is  strong  presumptive  evideoee  that 
he  did  it  maliciously,  and  with  intent  to  injure  the  owner  or 
occupier..  Bvmi  where  a  man  set  fire  to  a  house,  merely  for 


JSettingJire  to  «  BouUf  a  Person  being  tlierein.    4Ht) 

the  pvpoaeof  obtaining  the  reirard  for  giving  the  first  infor- 
mation of  it  at  the  engine  station,  and  the  indictment  alleged 
the  intent  to  be  to  injore  the  occapier,  this  was  holden  to  be 
eonrect,  for  it  was  the  natural  effect  of  the  act,  JR.  y,  Jiegan, 
Jl^  Shaw*$  J,  P,  467.  Upon  an  indietment  for  setting  flva  to 
a  cotton  mill,  with  intent  to  iiyure  the  occaplers,  it  appeared 
^bat  the  prisoner,  who  was  a  worluoan  in  tind  employ  of  the 
occapien,  had  confotsed  that  he  had  set  fire  to  it,  and  being 
asked  ''  how  he  came  to  do  it,"  he  said  '*  he  did  not  know, 
except  that  the  Devil  put  it  into  his  head;*'  the  witnesses  for 
the  proseontiQa  also  said  that  the  prisoner  was  a  harmless 
inofiensive  man,  tliat  there  never  had  been  any  quarrel  between 
him  and  his  masters,  or  the  clerks,  and  that  they  were  not 
aware  of  any  motive  which  could  induce  him  to  do  the  act . 
thejudgasheld  that  as  the  prisoner  had  set  fire  to  the  mill 
wilfully,  he  must  be  deemed  to  have  intended  that  which  must 
neceflsarily  be  the  eonsequenoe  of  his  act,  namely,  an  ii^ory 
to  the  occupiers  of  the  mill ;  and  the  prkoner  had  Judgment 
Accordingly.    R,  t.  Farrington,  B.  (jr  By,  207. 

But  where  a  man  is  charged  with  setting  fire  to  a  house  in 
his  own  occupation,  the  intention  cannot  be  inferred  merely 
from  the  act  itself,  but  must  be  proved  by  giving  in  evidence 
other  circumstances,  from  which  the  jury  may  fidrly  presume 
it.  Upon  an  indictment  for  setting  fire  to  a  house,  with  in- 
tent to  defraud  an  insurance  company,  the  policy  oflfered  In 
evidence  appeared  to  have  been  altered,  to  make  it  applicable 
to  another  house,  to  which  the  goods  insured  had  been  re- 
moved, and  had  not  been  re^tamped  after  the  alteration  :  six 
of  the  judges  held  that  the  policy  ought  not  to  be  received  in 
evidence,  and  that,  as  the  insurance  could  not  otherwise  be 
proved,  the  prisoner  ought  to  be  acquitted;  five  of  the 
Judges  were  of  a  dififorent  opinion.  B.  v«  OUwn,  B,  Sc  By, 
id8. 


Setting  fire  to  a  House,  any  Person  being  therein. 

Indictment, 


)     The  jurors  for  our  Lady  the  Queen,  upon  their 

to  wit    S  oath  present,  that  A.  B.,  on  the  — -  day  of , 

in  the  year  of  our  Lord ,  unlawfully,  maliciouisly  and 

foloniously  did  set  fire  to  a  certain  dwelling-house  of  C.  D., 

in  the  parish  of ,  in  the  coun^  of  — ^,  one  £.  F.  being 

then  iu  the  said  dwelling-house:  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  Lady  the  Queen,  her  ciH>wn  and  dignity.  [Jf  there  Le 
any  doubt  as  to  there  being  any  pereon  in  the  house  at  the 
timef  add  a  count  according  to  the  last  form^  ante,  p.  486  : 

y3 
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fir,  eiherwUe,  \fvpen  the  ahpve  MUetment  wm  fiUid  in 
proving  S,  F.  to  have  been  m  the  kouee,  the  dtfindint  eemid 
not  be  found  guUtyqf  setting ftre  to  thekouee  with  intent,  ^.« 
there  being  no  intent  to  ir^jire  or  drfraud  laid  in  the  ohooe 
count,  R.  V.  Paioe,  1  Car.  ft  K.  78.  R.  v.  Fletcher,  8  Car. 
ft  K.  816. 

Ftiony ;  deatli.    1  Tiet  e.  80,  «.  9.    Aeeeeeorieo  b^fbre 

the  faetf  the  same  puniehment ;   aeteemfriee  after  the  fact, 

imprieofiment  [unth  or  without  hard  labour,  and  eohimrf 

fir  not  more  than  one  month  at  a  time,  or  throe  monihe  <ii 

the  year,  1. 18],  for  not  more  than  two  ffeare*    Id.  8. 11. 


Eoifynee.^ 

To  mftlntain  thia  indictment,  the  proaecntor  nniat  x»ove 

1.  The  Mtting  Are  to  the  houie; — that  it  waa  a  diretHni^ 
houiie,  as  stated  In  the  indictment  ;^end  the  aitoatioo  and 
ownership  of  it : — as  in  the  last  case.  As  to  what  shaB  be 
deemed  a  dwelling-honse,  see  vnder  the  title  '^Bnrgtary," 
ante,  p.  393 ;  and  as  to  tlie  ownership,  «as  aloo  ante,  p.  SML 

8.  lliat  the  person  mentioned  in  the  indictment,  waa  in  the 
house  at  the  time.  Where  it  appeared  that  tlie  prisoner  sat 
Are  to  an  ont-honae  adjoining  to,  and  under  tlie  same  roof 
with  the  dwelling-honse,  and  at  that  time  the  proeeentrix 
was  in  the  dwelling-house ;  the  flfs  afterwards  eoramuniealMl 
to  the  dwelling-house,  but  at  that  time  the  prosecutrix  had 
left  it :  Patteson,  J.,  held  that  the  capital  part  of  the  chaige 
had  not  been  m«Ie  out,  as  the  prosecutrix  was  not  in  the 
dwelling-house  at  the  time  the  fire  reached  it ;  and  as  there 
was  no  allegation  In  the  indictment  of  an  intent  to  ii^ure 
any  one,  the  prisoner  could  not  be  found  guilty  of  setting 
fire  to  the  house  merely.  12.  y.  Ann  Fleteh^,  3  Car,  ff  K. 
815.  So,  where  the  indictment  stated  that  the  prosecutor  and 
his  wife  were  in  the  house  at  the  time,  but  there  was  no 
satisfactory  evidence  of  that,  Wigfatman,  J.,  held  that  the 
defendant  could  not  on  that  indictment  be  convicted  of  setting 
fire  to  the  house  merely,  as  there  was  no  allegation  in  It  of  an 
intent  to  ii\}are  or  defraud.  B.  v.  Paiee,  1  Car.  9f  K,  73. 
Whether  in  such  a  case,  upon  Ihllnre  of  proving  thai  the  per- 
son mentioned  in  the  indictment  was  in  the  house,  the  Indtet- 
ment  may  now  be  amended  by  stat  14  ft  Ifi  Viet.  e.  100,  a.  1, 
ante,  p.  100,  by  substituting  the  name  of  some  other  penson 
who  can  be  proved  to  have  been  in  the  house  at  the  tiaie,  may 
be  worthy  of  consideration. 


SHtingfire  to  Farm  BuUiUngSp  jre* 
JndietmerU, 

—     )     The  Jiirart  for  oar  Lady  the  QoeeDy  upon  their 
to  wit    y  oath  present,  that  A.  B.,  on  the  -^—  day  of  ••^— , 

in  the  year  of  our  Lord ,  nnlawfully,  maliciously,  and 

feloniously  did  set  fire  to  a  certain  shed  [^  hovel,  shed,  or 
Solid,  or  amy  farm  buUding,  or  any  bwUding  or  erection  used 

in  farmmg  Zand,"]  fad  the  parish  of ,  in  the  county  of 

,  in  the  possession  of  C.  D.,  \pr  of  him  the  said  A.  B.  J 
with  intent  thereby  then  to  injure  the  said  G.  D.,  [or  to  de- 
fraud a  certain  insurance  office  called ] :    against  the 

form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
dignity.  [  You,  may  add  a  count  according  to  the  next  form, 
^noceoeary. 

Felony;  traneportation  for  life  or  not  leee  than  fifteen 
years ; — or  imprisonmeat  for  not  more  than  three  years  ; 
7  &  8  Vict.  c.  (i2,  B.  1 ;  and  }f  a  male  under  the  age  qf 
eighteen,  he  may  be  pubUcly  or  privately  toMpped,  not  ea^- 
eeodmg  thrice,  ^  the  court  so  direct.  Id.  s.  d.  Nothing  is 
snonHonod  in  the  Act  as  to  hard  labour;  but,  as  by  the  4th 
section,  this  Act  is  to  be  deemed  a  partofstat.  1  Vict.  c.  89, 
it  should  seem  that  the  imprisonment  may  be,  as  directed  by 
that  Act,  See  ante,  p.  486.  As  to  costs,  see  ante,  p.  186 ; 
€0§es  of  apprehension,  Id.  p.  189. 

JBoidonce. 

To  w**^"*^*"  this  indictment,  the  prosecutor  must  proY^-^* 

1.  A  setting  Are  to  the  shed,  ke.,  in  question,  as  ante, 
pk  480. 

S.  That  the  building  set  fire  to,  was  of  the  description  men* 
lioned  in  the  indictment.  We  have  seen  the  difficulty  which 
arose  in  indicting  for  setting  fire  to  sach  places,  as  outhouses, 
on  the  Stat  1  Vict  c  89.  See  R.  y.  Ellison  and  Vines, 
M.  T.  Bngland  et  al.,  M.  v.  Houghton,  and  B,  y.  Parrot, 
ante,  p.  487.  And  this  Act  was  made  to  provide  for  the  omis* 
afon  of  soch  buildings  in  the  former  Act.  Still  a  fiirm  build* 
ing,  if  within  the  curtilage  of  a  dwelling-house,  may  in  most 
cases  oome  within  the  former  Act,  either  as  a  stable,  outhouse, 
iMim,  granary,  kc. ;  and  in  such  case,  the  indictment  may  be 
framed  on  either  Act,  the  punishment  by  both  being  the  same. 
The  statute,  however,  is  not  confined  to  farm  buildings,  but 
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the  words  ''hoTel,  shed,  or  fold"  are  applicable  to  a  bovel, 
iihed,  or  fold  need  for  any  other  pnrpoee;  and  a  tem^iorBry 
bttitding  used  as  a  workshop  by  the  workmen  engaged  in 
building  some  houses,  and  for  keeping  the  tools  and  ttnber, 
JcCm  has  been  holden  to  be  well  described  as  ft  '^  shed/'  and 
the  setting  it  on  Are  to  be  an  ofibnoe  within  the  above  statete. 
R,  T.  Amo$^  80  Law  J.  108  M.    Antey  p.  488. 

3.  The  sitoation  and  ownership  of  the  shed  or  building,  as 
mentioned  in  the  indictment.  Tlie  proof  of  this  is  the  same 
as  in  the  last  ease,  tmiSy  p.  488. 

4.  The  intent  to  iijnre  or  deftaud,  as  in  the  last  case,  atUe^ 
p.  488. 


SeHmgftte  to  Hap,  StratOf  ^.,  in  a  Farm  BuUdinff,  teiik 
intent  to  set  fire  to  the  BttUding, 

Indictment, 

}     l%eJurorsfor  our  Lady  the  Queen,  npon 

to  wit.    i oath  present,  that  A.B.,  on  the day  of  < 

in  the  year  of  our  Lord ,  unlawfolly,  maliciously,  and 

feloniouBly  did  set  fire  to  a  large  <]uantity  of  straw  [''  Aajr, 
etraw,  wood,  or  other  vegetable  prodmee,  being  in  anp  farm 
house  or  farm  huUdxng,^or  any  implement  ^f  hkubemdrif, 
being  in  any  farm  house. or  building,"']  titsn  being  in  a 
certain  foim  building,  to  wit,  a  bam,  of  C.  D.,  [«r  of  him  the 

said  A.  B.,]  in  the  parish  of ,  in  the  county  of ,  with 

Intent  thereby  then  feloniously  to  set  fire  to  the  said  form 
building,  and  to  injure  the  said  C.  D.,  [or  to  defraud  a  caialn 

insurance  company  called ]  :   against  the  form  of  the 

statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  Lady  the  Queen,  her  crown  and  dignity. 

Same  punisJiment  as  in  the  last  case*    7  &  8  Vict.  c.  tlHj 
8.  2. 


JStfidence* 

To  maintain  this  indictment,  the  prosecutor  must  proye— * 

1 ,  The  setting  fire  to  the  straw,  kc,  as  ait#e,  p.  486. 

9.  That  it  was  at  the  time  in  the  form  building  mentfoned 
in  the  indictment ;  and  the  sitoation  and  ownership, 

3.  The  intent  thereby  to  set  fire  to  the  buildiag  itself.    TMs 
may  be  proved  from  the  expressions  or  acts  of  the  defendant ; 
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«M  a»/e,  p.  110,  123 ;  or  by  proving  any  facta  from  which 
the  jary  may  reatiouably  infer  it.  If  it  were  wilfully  done,  and 
would  have  had  the  effect  of  setting  fire  to  the  building  if  the 
fire  had  not  been  extinguished,  ^ia  would  well  warrant  the 
Jury  in  thinking  that  the  defendant  set  lire  to  the  straw,  for 
the  purpose  of  setting  fire  to  the  building. 

4.  The  intent  to  injure  or  defraud,  as  ante,  p.  488. 


Setting  fire  to  a  Church  or  Chapel, 
Indictment, 
\     The  Jurors  for  our  Lady  the  Queen,  upon  their 


to  wit     5  oath  present,  that  A.  B.,  on  the day  of 

in  the  year  of  our  Lord ,  unlawfully,  maliciously,  and 

feloniously  did  set  fire  to  the  parish  church  [''  church  or 
chapel f  or  any  chapel  for  the  religious  tcorehip  of  persons 
dissenting  from  the  united  church  of  England  and  Ire^ 

land"'\  situate  in  the  pai'ish  of ,  in  the  county  of : 

against  the  form  of  the  statute  in  such  ca«ie  made  and  provided, 
and  against  the  peace  of  our  Lady  tlie  Queen,  her  crown  and 
dignity. 

Felony;  transportation  for  11&,  or  not  less  than  fiAeen 
years  i-Hir  imprisonment y  [\oith  or  without  hard  labour, 
and  solitary  for  not  more  than  a  month  at  a  time,  or  three 
months  in  a  year,  s.  12]  for  not  more  than  three  years, 
I  Vict.  e.  89,  s.  3.  Accessories  brfore  the  fact,  the  same 
punishment ;  accessories  after  the  fact,  imprisonment,  ^e,, 
for  not  mere  than  two  years.  Id.  s.  11,  As  to  costs,  me 
ante,  p.  186 ;  costs  of  apprehension,  ante,  p.  180. 


Emdenee, 
To  maintain  this  indictment,  it  must  be  proved — 

1.  That  the  defendant  set  Are  to  the  church  or  chapel,  as 
ante,  p.  486.  If  it  be  proved  that  he  did  it  wilfully,  the 
Jury  may  fiiirly  presume  that  he  did  it  maliciously. 

2.  That  the  church  or  chapel  is  situate  as  described  in  the 
indictment.  And  if  the  indictment  state  it  to  be  a  chapel  for 
the  religious  worsliip  of  Protestant  Dissenters  or  Roman 
Catholics,  it  must  be  proved  to  have  been  registered  or  re- 
corded, as  stated  in  the  indictment ',  which  may  be  done  by 
the  clerk  of  the  peace  producing  the  book,  kc,  in  which  the 
^ame  was  Tcgisterod,  or  perhaps  by  an  examined  copy  of  the 
entry. 


Rimtmulp  htflmnintf  to  demoluh  a  Church,  Haute,  ^. 

\     The  jurors  for  our  Lady  the  QaMtt,  upon  tiietr 


lo  wit.  S  oath  present,  that  A.  B.,  B.  P.,  and  G.  H.,  to- 
gether with  divers  other  persons  to  the  jurors  aforesaid  un- 
known, on  the day  of ,  in  the  year  of  our  Lord , 

nnlawfolly,  riotously,  and  tnmultuomly  did  assemble  togetho*, 
to  the  disturbance  ik  the  public  peace ;  and  being  then  90 
unlawiiilly,  riotously,  and  tumnUuously  assembled  together  as 
aforesaid,  did  then  unlawfully,  feloniously,  and  with  force 
[be^n  to]  demolish  [''  demolish j  pull  dawn,  or  dettroffy  or 
begin  to  demolish^  pull  down,  or  d^roy"^  a  certain  dwelling- 
house  of  C.  D.,  [^*any  church  or  chapel^  or  any  ehap^  for 
the  reHgioui  toorship  of  persons  dissenting  from  the  untied 
church  of  England  and  Irdand,  duly  registered  or  recorded^ 
— or  any  house,  stable,  coach' houee,  outhouse,  warehouse, 
office,  shop,  mill,  malt-house,  hop'Oast,  bam,  or  granary, — 
or  any  building  or  erection  used  in  carrying  on  any  trade  or 
manttfaeture,  or  any  branch  thereqf. — or  any  machinery, 
whether  fixed  or  moveable,  prepared  for  or  employed  in  any 
manufacture,  or  in  any  branch  thereof, — or  any  eteam 
engine  or  other  engine  for  sinking,  draining,  or  working  any 
mine,  or  any  staith,  building,  or  erection  used  in  conducting 
the  business  of  any  mine,  or  any  bridge,  waggon^way,  or 
trunk  for  conveying  minerals  from  any  mine,"']  situate  in 

the  parish  of ,  in  the  county  of :   against  the  form 

of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Felony  ;  7  &  8  G.  4,  c.  80,  s.  8 ;  transportation  fbr  WSb, 
or  for  any  term  not  less  than  seven  years  I'-^rr  imprison* 
ment,  unth  or  without  hard  labotir,  for  not  more  than  three 
years.    6  &  7  Vict.  c.  10. 


StidencCf 

To  maintain  this  indictment,  the  prosecutor  mast  prove— 

1.  That  the  prisoners  and  others,  to  the  number  of  three  at 
the  least,  assembled  together,  in  a  manner  calcuUted,  either 
from  their  numbers,  threats,  or  gestures,  &c.,  to  inspire 
terror. 

9.  That  the  aasembly  began  "  with  force'*  to  demolish,  puU 
4owB)  or  destroy  the  house  in  question*    Where  riptors  atteck 
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m  boase,  It  miiBt  appear  to  be  their  intention  to  destroy  or  de- 
mollah  the  house  altogether,  to  bring  them  within  this  statute, 
as  beginning  to  demolish,  &e.    Where  it  appeared  that  the 
prisoners  and  others,  in  the  night  time,  riotously  broke  into 
the  prosecutor's  house,  broke  some  of  the  furniture  and  all 
the  windows,  and  then  went  away,  it  appearing  that  there  was 
nothing  to  prevent  the  rioters  from  doing  farther  damage  if 
tiiey  thought  fit :   Littledale,  J*,  held  that  this  was  not  a  be* 
ginning  to  demolish,  within  the  meaning  of  the  Act ;  to  bring 
a  case  within  the  Act,  it  must  appear  that  the  rioters  intended 
to  d«no1ish  the  house,  and  not  to  injure  it  merely.    A.  v. 
Thomas,  4  Car.  |r  P*  237.    So,  where,  in  an  election  riot, 
the  rioters,  who  were  of  the  yellow  party,  attacked  a  public- 
house  frequented  by  the  opposite  party,  entered  it  by  force, 
many  of  them  crying  out  to  the  landlord  *'  turn  out  the  bloody 
blues  or  we  will  hare  the  house  down  -,**  they  destroyed  every 
moveable  thing  they  could  find,  glass,  plates,  chairs.  &c., 
and  some  fixtures,  windows,  window  frames,  ^c,  and  they 
wrenched  away  the  iron  biurB  fi^>m  one  window,  and  T^ith 
them  some  of  the  sun  ounding  brick  work ;  on  a  ciy  being 
raised  that  the  police  were  coming, they  quitted  the  premises; 
but  one  of  the  witnesses,  the  landlord'^  daughter,  said  that 
they  seemed  to  have  done  all  they  wanted  to  do,  and  were 
going  away  at  that  time,  she  did  not  suppose  that  they  were 
going  to  pull  down  the  very  walls  of  the  bouse  :  Coleridge,  J., 
told  the  jury  that  an  intention  to  injure  merely,  would  not  bring 
a  case  within  the  Act,  nothing  short  of  an  intent  to  leave  the 
bouse  no  house  at  all  in  Hct ;  if  they  intended  to  leave  it 
still  a  house,  however  dilapidated,  they  wei-e  not  guilty ;  the 
Jury  accordingly  acquitted  them.    R.  v.  AdaiM  et  al..  Car. 
{f  M.  289.    £>,  where  a  mob  attacked  a  man  against  whom 
th^r  had  some  animosity,  and  he  escaped  into  a  public-house, 
which  was  immediately  closed  against  the  mob ;   the  mob  In- 
sisted on  the  man  being  given  up  to  them,  sajring  that  other- 
wise they  would  pull  the  house  down  ;  and  the  man  not  being 
giyen  up,  ihej  attacked  the  house  with  sticks  and  stones,  beat 
In  the  door  and  lower  windovro,  and  entered  the  house ;   but 
not  finding  the  man  there,  and  hearing  that  the  mayor  was 
coming,  they  went  away :   Tindal,  C.  J.,  held  that  this  was 
not  a  beginning  to  demolish,  within  the  meaning  of  this  Act, 
the  intention  of  the  mob  being  evidently  not  to  destroy  the 
house,  but  to  get  the  man  into  their  power.    B.  v.  Price  et 
al,f  6  Car.  jr  -''•  ^10.    But  where,  in  such  a  case,  the  mob 
remained  after  the  obnoxious  individual  had  escaped,  and 
continued  to  attack  the  house,  until  the  police  interfered  and 
compelled  them  to  desist :  Gumey,  B.,  left  it  to  the  juiy  to 
say  whether  they  had  not  the  intention  to  demolish  the  house, 
as  well  as  to  injure  the  person  whom  they  sought ;  and  the 
jury  befaig  of  that  opinion,  found  the  prisoners  guilty*    B,  v. 
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Batt  etoL,  6  Car.  |r  P*  939.  Wkera,  howeTer,  a  naa 
moUnhed  a  cottage  which  be  b«lieTed  to  be  his  own,  and  he 
wa«  aisisted  in  it  by  othen,  and  it  was  done  in  a  riotoos  way  : 
this  was  holden  by  Patteaon,  J.,  not  to  be  a  case  within  tbe 
meaaiog  of  the  statute.  B.  y.  Lanqford  et  aL,  Car.  j-  Jtf. 
603. 

It  is  neoeasary  to  remark,  that  destroying  a  hooaa  by  five,  if 
done  by  sevnal,  in  a  riotous  way,  is  a  demolition  of  it  witfaia 
the  meaning  of  tliis  statute,  and  the  offenders  may  be  indicted 
accordingly  :  it  b  not  neeenary  they  should  be  proaeeuted  ftr 
arson.  M.  ▼.  Harris  et  oLy  Car.  ^  Jf  .  661 .  22.  t.  Ckristimn 
et  aL,  18  Law  J.  36  m. 

3.  That  the  prisoners  were  either  active  in  pulling  down 
the  house,  or  present  and  forming  a  part  of  the  riotous  asaoa- 
bly.  And  where  tlie  hoase  was  destroyed  by  fire,  it  was  holden 
that  a  penon  present  and  aiding  whilst  it  was  burning,  but 
not  when  it  was  first  set  fire  to,  might  be  convicted.  B.  t. 
Simpeon  et  ai.,  Car.  jr  -V-  660. 


Deeiraying  a  DwMng'hauM  by  Ounpawder,  jrr. 

IncUetment, 

—      }     The  Jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.    S  o^^^  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  unlawfully,  maliciously,  and 

feloniously,  did  put  and  place  a  large  quantity,  to  wit, 

pounds  weiffht  of  gunpowder  [*'  yunpawUrerathar  eatpl^twe 
niAftefirs"  J  near  unto  [or  Hate  toAere]  the  dwellkig.hoQaa 

ofG.  D.,  aitnatein  the  parish  of —,  in  the  county  of ^ 

and  did  then  unlawfully,  maliciously,  and  felontoiudy,  eaaae 
the  said  gunpowder  to  explode,  and  by  the  said  explosion  of 
the  said  gunpowder,  he  the  said  A.  B.  did  then  nnlawftUly, 
maliciously,  and  feloniously  destroy,  throw  down,  and  dasmge, 
Che  said  dwelling-house  [or  a  part  of  the  aaid  dwelling-hoase, 

to  wit,  the of  the  aame],  the  said  C.  D.  bdng  in  the  said 

dwelling-house  at  the  time  the  said  A.  B.  so  committed  the 
said  onenoe,  as  aforesaid :  against  the  form  of  the  statute  in 
such  case  made  and  provid^,  and  against  the  peace  of  onr 
Lady  the  Queen,  her  crown  and  dignity.  [  There  ie  a  eimUar 
4(ffenee  created  by  the  eeeand  eeetion  qf  the  eame  etatmte^  em 
indictment  far  which  can  readily  be  framed  /rom  the  uteos 
/orm.  The  qffeneee  created  by  the  fourth  eeetion,  haoe  beem 
already  treated  qf,  ante,  pp.37d— 281. 

FeUmy;  8  &  0  Vict  c.  S6»  s.  1 ;  traneportatianfar  lifa,or 
9wt  lees  than  fifteen  years ;-— or  imprieonment  [with  orwUk' 


Destroying  a  DwelUng^kause  hy  Gfuftptnttbr,  ^e,  4^ 

out  hard  lah&ur,  Id.  s.  ll]/or  rwt  more  than  three  yeare  ; 
Id.  8.  6 ;  and  \fa  male,  under  eighteen,  he  may  be  pubUely 
or  privately  whipped  not  more  than  three  timee*  Id;  8.  9. 
A^eeeuoriee  brfore  the  fact,  punishable  in  the  same  manner  ; 
aeeeeaoriee  trfler  the  fact,  by  imprieonment,  ^.,  for  not 
more  than  two  yeare.    Id.  s.  10. 

This  offence  u  not  triable  at  any  eeerione  qf  the  peace. 
Id.  8. 15. 


JBvidenee* 
To  midntdn  this  indictment  the  proeecator  must  prove^- 

1.  That  the  defendant  placed  the  gunpowder  or  other  ex- 
plosiye  suhetance  in  the  situation  mentioned  in  the  indictment. 
Thi8  may  either  be  proved  by  direct  evidence^  or  presumed 
Drom  the  nature  of  the  explosion,  the  traces  appearing  after  it, 
showing  where  and  how  the  explosive  substance  was  placed ; 
.nnd  the  defendant's  having  placed  it  there,  made  out  by 
evidence  as  in  other  cases.  It  is  necessary  however  to  state, 
that  the  statute  makes  no  mention  of  putting  or  placing  ihi 
gunpowder  ;  it  is  stated  in  the  indictment  merely  for  the  pur- 
pose of  describing  the  offence  with  greater  certainty.  So  that 
if  the  prosecutor  should  fail  in  the  proof  of  it,  it  will  not  be 
'material,  but  that  part  of  the  statement  may  be  rgecled  as 
surplusage. 

2.  The  explosion  and  effect  of  it.  That  the  defendant  caused 
the  gunpowder  to  explode,  may  fidrly  be  inibrred  from  his 
having  placed  the  gunpowder  in  the  place  mentioned  ;  or  bis 
having  placed  it  there,  m^  be  inferred  from  the  £Eict  of  his 
exploding  it,  if  that  be  proved. 

If  the  explosion  did  not  in  fiict  take  place,  but  the  exploslTe 
f  uhstance  were  merely  placed  or  thrown  near  the  building, 
with  intent  to  destroy  or  damage  it,  the  statute  makes  that  a 
substantive  felony,  punishable  with  transportation  for  not  more 
than  fifteen  years,  or  imprisonment  not  exceeding  two  years. 
S  ^  9  Vict,  e.  25,  *.  e. 

8.  That  the  house  injured,  was  a  dwelling-hiMue,  as  in 
Imiglary,  ante,  p.  833;  that  it  was  the  dwelling-hoase  of 
C  0. ;  see  ante,  p.  336 ;  and  situated  as  described  in  the  in- 
diotment.    See  ante,  p.  3d9. 

4.  That  C.  D.  was  in  the  dwelling-bouse  at  the  time,  as 
ante,  p.  490. 


Jiuir9^ing,8Ukf  FMte,  XiiM»»  ^  C0MW1  Gotif  te  <*• 

ItuUctMsnfm 

•— —     >     Thejoron  ftnroar  Lady  the  QneeD,  upon  tbeir 

to  wltk    )oftth  pretent,  that  A.  B.,  on  the daj  of » 

hi  tfaa  year  of  our  Lord ,  unlawfaUy,  malicioiuly,  and 

felonioiuly.  did  cut.  break,  and  deatroy,  P'cttf.  brmUtf  ar 
deftray,  ^  ^magi  ^ikintefU  to  iUitr^  or  lender  u^ 
2«if*']  twenty-five  yards  of  wooUen  doth  ['*  anp  foods  or 
artieteB  qf  ilk,  wooUen^  linen,  or  cotton,  or  of  anff  on$  or 
more  iff  thooe  materiale  mixed  toitk  each  other,  or  wUxed 
with  any  other  material, — or  any  framework-'lmitted  piece, 
etoeking,  hoee,  or  lace,"']  of  the  goods  and  chattels  of  C.  D., 
then  bdng  in  a  certahi  loom  ["  in  the  loom  or  frame,  or  on 
any  machine  or  engine,  or  on  the  rack  or  tewtere^  or  in  any 
otage,  proceee,  or  progreee  qf  mant^acture**] :  against  the 
ibnn  of  the  statute  in  such  case  made  and  proTided,  and 
against  the  peace  of  our  Lady  the  Qneeu,  her  crown  and 
dignity. 

Felony ;  tramportaiion  for  life,  or  not  leee  than  eerm 
yearei-^Htr  imprieonment  [with  or  without  hard  labour, 
8.  37]  ybr  not  more  than  four  yeare,  and  if  a  male,  to  beonee, 
twice,  or  thrice,  jmhUcly  or  privately  whipped,  if  the  cowrt 
think  Jit.    7ft8Q.  4,  c  30,8.3. 


To  maintain  this  indictment,  the  proeecntor  most  prove^- 

1 .  That  the  prisoner  cut,  broke,  or  destroyed,  &c.,  the  goods 
mentioned  in  the  indictment,  or  some  part  of  them,  and  that 
they  were  the  property,  absolute  or  special,  of  C.  D.  The 
yalne  is  i*nimaterlal. 

%,  That  it  was  done  maliciously.  But  if  it  be  proved  that 
the  defendant  wilfully  did  it,  the  jury  may  thence  presume 
that  he  did  it  maliciously,  unless  the  contrary  be  shown  on 
the  part  of  the  prisoner.  It  is  not  necessary  in  this  ease,  or 
in  any  other  case  under  this  statute,  to  prove  the  oflbncs  to 
have  been  committed  out  of  malice  to  the  prosecutor ;  for  by 
sect  S6,  the  punishments  imposed  by  this  statute  fer  olfeDoes, 
« shall  equally  apply  and  be  enferoed,  whether  the  ofiVnos 
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shall  be  OQdunitted  from  malice  eomsfliTed  agftiafCtbe  owner 
«if  tbe  proper^  in  re^Mot  of  which  it  aball  be  eommitted,  or 
otherwiM." 

8«  Hint  the  good<  were  ftt  the  tine  in  a  loom,  or  la  other 
prooeas  of  mannfiictuTey  as  stated  in  the  indlctaient.  And 
they  are  considered  to  be  under  the  protection  of  the  statste, 
until  they  are  completely  flnished  for  sale.  M,  t.  IFeedAsoif, 
1  Jfo.  4- i?.  540. 

4.  If  the  ofience  eharged,  be  a  damaging  of  the  goods  with 
latent  to  destroy  them,  the  intent  must  be  proTed  from  eir^ 
comstanoes,  if  it  cannot  be  implied  from  the  act  done. 


Breaking  or  Dutraying  Warpe  tifSUk,  Cotton,  jr^.,  or 

certain  Machinery, 

Indictment, 

>     The  jurors  ibr  our  Lady  the  Queen,  upon  their 

to  wit.    )  oath  ^yresent,  that  A.  B.,  on  the day  of , 

In  the  year  of  our  Lord ,  unlawfully,  maliciously,  and 

feloniously  did  cut,  break,  and  destroy  ["  cut,  hredk,  or  de- 
etrcyj  qr  damage  with  intent  to  destroy  or  render  ueeieee"'] 
a  oertain  warp  of  silk  T"  any  warp  or  shute  ^  eilh,  toocUen, 
iinenf  or  cotton,  or  of  any  one  or  more  of  thoee  materiaie 
mixed  toith  each  other,  or  mixed  with  any  other  material,-^ 
or  any  loom,frttme,  machine,  engine,  rack,  tackle,  or  implc' 
ment  {whether  fixed  or  mowMe)  prepared  for  or  employed 
in  carding,  spinning,  throwing,  weaving,  fiiUing,  ehearing, 
or  otherwise  manufacturing  or  preparing  any  such  goods  or 
artielee"]  of  the  goods  and  chattels  of  C.  D. :  against  the 
form  of  the  statute  in  such  case  made  and  provided^  and 
agafattt  the  peace  of  our  Lady  the  Queen,  her  erown  and 
dignity. 

Felony ;  transportation  for  life,  or  not  lees  than  seven 
years  ;  or  imprisonment  [with  or  without  hard  labour,  s.  37] 
f&r  not  more  than  four  yeare,  and  if  a  male,  to  be  ones, 
twice,  or  thrice  publicly  or  privately  whipped,  jf  the  court 
think fU.    7&8Q.  4,c.30,s.d. 


JBvidence, 

To  maintain  this  indictment,  the  proseentor  must  proTa— 

1.  That  the  prisoner  cut,  broke,  or  destroyed,  Sec,,  the  warp 
of  silk  mentioned  in  the  indictment,  and  that  it  was  the  pro- 


pertj,  ftbsolate  or  special,  of  C.  D.  The  talne  is  immaterial. 
As  to  the  damaging  of  machinery,  &c.,-»wfaere  the  priaonflr 
and  others  unfi»tened  and  took  away  a  certain  part  of  a 
stoeldng  frame  called  the  half  jack,  withoat  which  the  frame 
eonld  not  be  worked :  the  judges  held  this  to  be  a  damaging 
of  the  huEM,  althoagh  the  parties  did  no  injury  to  the  half 
jaok,  nor  to  the  frame  itwif,  otherwise  than  bj  nnpaiaHn^  the 
half  jack  from  it,  and  vej^aoing  the  latter  would  again  maks 
the  name  perfect  JR.  y.  Tacey,  R.  jr  Ry*  ^8.  And  tiM 
machinery  broke  or  damaged,  must  be  proved  to  i>e  employed 
in  carding,  spinning,  weaving,  ict, ;  bot  tltese  words  "  em- 
ployed in  ouding,"  &c«,  are  appUoable  only  to  the  maohineiy 
mentioned  in  the  Act,  and  do  not  oyerride  Uie  preriona  words^ 
'*  warp  or  shate,"  &c.    B.  ▼.  Askton,  I  B.Sf^  Ad,  76a 

S.  That  it  was  done  maUeiotisIy,  as  in  the  last  ease. 

• 

8.  If  the  oflfenoe  charged,  be  the  damaging  of  the  warp.  Sec, 
with  intent  to  destroy  It  or  render  it  useless,  the  intent  most 
be  proved  from  circomstances,  if  It  cannot  be  implied  from 
the  act  done. 


Sntering  a  BuUding  by  Farce,  toith  irUeni  to  Cammi 
eithtr  iff  the  two  Uut'menHoned  Offeneee. 

If^dUstMOHtm 

>     The  Jurors  for  our  Lady  the  Qaeen,  upon  ttuta 

to  wtt.    j  oath  present,  that  A.  B.,  on  the  -— >  day  of -— ^-, 

in  the  year  of  our  Lord ,  feloniously  did  by  Ibroe  enter 

a  certain  house  and  building  [*<  konee,  shop,  kmildmyy  er 

ffiac^*'i  of  C.  D.,  ki  the  parish  of ^  in  the  county  of  — — -, 

with  intent  then  and  there  [nnlawftiny,  maUdoasly,  and 
feloniously  to  cut,  break,  and  destroy  twenty«ilYe  yards  «f 
woollen  cloth,  of  (he  goods  and  chattels  of  C.  D.,  then  being 
in  a  certain  loom  there, — deeeriMng  the  pffenee  wtendedy  m 
the  eame  nuinner  ae  in  one  or  other  qf  the  Uut  two  forme] : 
against  the  form  of  the  statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  Lady  the  Queen^  her  crown  and 
dignity. 

Felony;  traneportation  for  life,  or  not  leee  than  sevea 
yettre;^or  impfieonment  [with  or  without  hard  iaboWf 
s.  27]  for  not  more  than  four  yeare,  and  \fa  male,  to  be  one$, 
twiee,  or  thriee  publicly  or  privately  whipped,  if  the  eourt 
tkinhjlt,    7  ft  8  0.4,  c.  80^  B.  8. 


DeHroying  T%reihing  Machines^  Sft.         fiOl 

To  nudntain  this  indictment,  the  proeeeiitMr  must  prove — 

1«  Tiiat  the  prifloner  entered  tite  building  mentioned  in  the 
indictment,  with  force ;  and  that  the  building  at  the  lime  waa 
In  the  occapation  of  C.  D. ;  and  sitoate  as  desMaibed* 

S.  Circumstances  from  which  the  jury  may  Inftr  that  he 
entered  it,  with  the  intent  charged  in  the  indictment  8m  ih» 
emdene*  in  the  last  two  eau$. 


J>eitraifing  Machinet  in  other  ManttfactureB,  Throohkng 

MaehineOyffe. 

Indietmoni^ 

)     The  Jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.    )  oath  present,  that  A.  B.,  on  the day  of-- — , 

in  the  year  of  our  Lord ,  unlawfully,  maliciously,  and 

feloniously  did  cut,  break,  and  destroy  [*'  cut,  break,  or  de^ 
ttroyf  or  damape  with  intent  to  destroy  or  render  ueeleae"'] 
a  certain  thmshing  machine  [or  a  certain  machine  employed 

in  the  manufiustnre  of '*  any  threehing  maehinef  or  any 

machine  or  engine,  prepared  for  or  employed  in  any  manu^ 
faeture  whatsoever ,  except  the  numi{facture  qfeUk,  toodlen, 
Hnen,  or  cotton  goods,  or  goods  of  any  one  or  more  qf  those 
materiale  miaed  with  each  other  or  mixed  with  any  other 
material,  or  any  frame  work-knitted  piece,  stocking,  hose, 
or  laoe^*\,  the  property  of  C.  D. :  against  the  form  of  the 
•tatute  in  such  case  made  and  provid4»l,  and  against  the  peace 
of  our  Lady  the  Queen,  her  crown  and  dignity. 

Fdony ;  transportation  for  aeven  years  i'^-or  impriMon" 
ment  {yrith  or  without  hard  labour,  s.  37]/<»r  not  more  than 
two  years,  and  if  a  male,  to  be  once,  twice,  or  thrice  pub^ 
Uely  or  privately  whipped,  if  the  court  think  fit.  7  ft  8  O.  4, 
c  90,  s.  4. 


Svidence^ 

T*  ■yuatain  this  indictment,  the  prosecutor  must  proTe— 

1.  That  the  prisoner  cut,  broke,  or  destroyed  the  machine 
described  in  the  indictment,  and  that  it  was,  at  the  time,  the 
property,  absolute  or  special,  of  C.  D.  Where  it  appeared 
that  the  prosecutor,  fearing  that  a  mub  would  come  to  his 
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hnsk  to  destroy  his  threshing  machine,  had  it  taken  to 
and  the  mob  altei'wards  came  and  destroyed  the  seretal 
of  it :  PariL,  J.,  held  the  ofience  to  be  eomplete,  within 
meaning  of  the  statnte,  and  said  that  the  point  had  nlrsMtj 
been  so  decided.  JR.  v.  Mackerel,  4  Car,  Sf  P.  448.  And 
when  a  threshing  machiDe  was  woriced  by  a  wmtpr-wheei, 
wliicb  was  used  for  that  purpoee  only,  and  the  ownary  imrimg 
that  the  mob  would  destroy  his  tlureshing  machine,  took  M 
down,  leaving  only  the  water-wheel  standing,  which  was  after- 
wards  broken  by  the  prisoners  and  others :  being  indicted  lor 
breaking  and  damaging  the  machine.  Park,  J.,  and  Bdlland, 
B.,  held,  tliat  as  this  water-wheei  was  part  of  the  mm^^imtf 
proof  of  these  fkcts  was  sufficient  to  maintain  the  indictment. 
JR.  ▼.  Fidler  et  aL,  4  Car.  ^  P.  449.  See  also  Taeey*9  com, 
antef  p.  500. 

8.  That  it  was  done  maliciously.  If  it  be  prored  that  the 
prisoner  wilfully  did  it,  the  jury  may  thence  presume  that  he 
did  it  maliciously.  Where  it  appeared  that  a  mob  came  to  a 
ftnn,  and  broke  a  threshing  machine,  that  the  prisoner  was 
one  of  the  mob,  and  that  he  gave  the  threshing  machine  a 
Uow  with  a  sledge  hammer :  Patteson,  J.,  allowed  the  pri- 
soner's oonnsel  to  ask  the  witnesses  for  the  prosecution,  in 
cross-examination,  whether  the  mob  had  not  compelled  aevwal 
persons  to  join  them,  and  whether  they  had  not  compelled 
each  person  to  give  one  blow  to  every  machiue  they  broke ; 
he  also  allowed  the  prisoner's  witnesses  to  prove,  not  only  that 
he  had  been  forced  by  the  mob  to  join  them,  but  thai  he  and 
another  had  resolved  to  eiKsape  from  the  mob  on  the  first  op- 
portunity. Ji.  V.  CrutehUff,  6  Car,  jr  P.  193.  See  antey 
p.  10. 

8.  If  the  oflfenoe  charged  be  a  damaging  ai  the  marhlne, 
with  intent  to  destroy  it  or  render  it  useless,  the  intent  most 
be  proved  from  circumstances,  if  it  cannot  sufficiently  be  im- 
plied from  the  act  done. 


8.  MalicUme  I^furies  to  Farm  produce,  Treee,  ffc* 

Setting  fire  to  Crope  qf  Com,  Plantations,  ^. 

Indietmont. 

— ^>«     "i     The  jurors  for  our  Lady  the  Queen,  upon  tfadr 

to  wit.    )  oath  present,  that  A.  B.,  on  the  -^—  day  of       ■, 

in  the  year  of  our  Lord  — ~-,  unlawfully,  maliciously,  and 

leloniously  did  set  fire  to  a  crop  of  wheat,  lo  wit,  five  acmi  of 
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^vbeat,  [^  wm^  gramj  or  pulse,  tehetker  etanding  or  cut 
dtnim, — or  any  part  of  a  wood,  coppice,  or  plantation  <if 
trees, — or  any  heath,  gorze,  furze,  or  fern,  whereeoeoer  the 
eavne  may  he  growing**']  the  property  of  C.  D.,  then  standing 

and  growing  in  the  parish  of ,  in  the  county  of : 

asainst  the  form  of  the  statute  in  sncdi  case  made  and  proYided, 
aiMl  against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
digpoity. 

FeUmy;  transportation  for  seven  years  j—or  imprison^ 
rment,  {with  or  without  hard  labour,  s.  27]  for  not  mere 
than  two  years,  and  if  a  male,  to  be  once,  twice,  or  thrice 
ptMbliely  or  privately  whipped,  if  the  eourt  shall  thinh  fit, 
7  ft  8  G.  4,  c  dO,  s.  17. 


Bwdence. 

To  maintain  this  indictment,  the  prosecutor  must  proi?e— 

That  the  prisoner  set  fire  to  the  wheat  in  question,  and  that 
it  was  the  property  of  C.  D.  And  if  it  be  proved  that  he  did 
it  wilfully,  the  Jury  may  fairly  presume  that  he  did  it  mali- 
dottsly.  If  the  crop  were  standing  when  sot  fire  to,  it  should 
seem  that  the  local  situation  of  it  must  be  stated  and  paroved  ; 
but  if  cut  down,  it  is  otherwise. 

Setting  fire  to  Stacks  of  Com,  Peat,  Wood,  kc. 

Indictments 

)     The  Jnrors  for  our  Lady  the  Queen,  upon  their 

to  wit.     )  oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  unlawfully,  maliciously,  and 

ISBloniously  did  set  fire  to  a  certain  stack  of  wheat  [''  stack  of 
torn,  grain,  pulse,  tares,  straw,  haulm,  stubble,  furze, 
heath,  fern,  hay,  turf,  peat,  coals,  charcoal,  or  wood,  or 
any  steer  of  wood**]  of  the  goods  and  chattels  of  C.  D. : 
^■gainst  the  form  of  the  statute  in  such  case  made  and  provided, 
and  ag^ainst  the  peace  of  our  Lady  the  Queen,  her  crown  and 
dignity.  {^It  is  not  necessary  to  mention  the  parish,  (^., 
where  the  stack  was.  R.  v.  Woodward,  Ry.  &  M.  323-. 
Where  the  indictment  charged  the  offence  to  have  been  com* 
mitted  **  feloniously ,  voluntarily,  and  maliciously,**  omitting 
'*  unlattfully,"  it  was  holden  bad.  R.  v.  Turner  and  Reader, 
•Ry.  ic  M.  S39.  Where  it  was  objected  to  an  indictment, 
that  it  charged  the  prisoner  urith  setting  fire  to  a  stack  of 
**  barley,"  com  and  grain  being  the  worde  in  the  statute, 
Patteson,  J,,  hdd  U  tobe  correct;  R^  v.  Swi^kins,  4  Oar« 
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A;P.548;  and  it  9houJ4  Beem  iluU  \f  it  had  ttaUd  U  tm  he 
*' earn"  or  **  grain,"  it  would  have  been  bad  for  ^carnt  of 
certainty. 

Felony ;  transportation  for  life,  or  not  less  than  fifteen 
years; — or  imprisonment,  [with  or  without  hard  tdbonrt 
and  solitary  for  not  more  than  a  month  at  a  timse,  or  thrm 
months  in  a  year,  b.  12]  for  not  more  than  three  yaara, 
1  Vict  c.  69,  B.  10.  Accessories  before  the  fact,  the  same 
punishment ;  accessories  after  the  fact,  imprisonment^  f^e^, 
for  not  more  than  two  years.    Id.  8.  1 1. 

An  attempt  to  commit  this  offence^  is  made  felony,  and 
punishable  with  transportation  for  not  more  than  Biioen 
years,  or  imprisonment,  [with  or  without  hard  labour^  ^^ 
•.  ll]/or  not  more  than  two  years.    8  &  9  Vict  c.  29,  s.  7. 


JSvidence. 

To  maintain  this  indictment,  the  prosecutor  most  prove- 
That  the  prisoner  set  fire  to  the  stacic  of  wheat,  as  meotiooed 
in  the  indictment,  and  that  it  was  then  the  property  of  C.  D. 
Where  the  prisoner  was  indicted  for  setting  fire  to  a  stack  of 
straw,  and  it  appeared  that  the  stack  was  partly  of  straw, 
partly  of  haulm  or  stubble,  Parke,  J.,  remrTed  for  the  opinion 
of  the  judges,  whether  this  was  a  stack  of  straw,  wiUiin  the 
meaning  of  the  Act :    but  the  judgi»  gave  no  opinion  upoo  it, 
the  case  being  decided  upon  a  defect  in  the  indictmeot,  as 
aboTe  mentioned,     li,  v.  Turner  and  Beader,  My.  jr  M.  iso., 
Where  the  indictment  was  for  setting  fire  to  a  stack  of  besns, 
the  Judges  held  that  beans  were  a  species  of  pulse,  and  there- 
fore within  the  ststute.     R.  v.   Woodtoard,  By.  S^  M.  323. 
Where  the  indictment  charged  the  prisoner  with  setting  fire 
to  a  stack  of  wood,  and  it  appeared  that  the  wood  set  fire  to, 
consisted  of  a  score  of  faggots,  heaped  one  on  the  other,  in  a 
kind  of  temporary  loft  over  a  gateway :   Park,  J.,  held  that 
this  was  not  a  stack  of  wood  within  the  meaning  of  the  Act 
B.  Y.  Aris,  6  Car.  ff  P.  348.     In  R.  o.  Turner  and  Reader, 
above  mentioned,  it  appeared  that  the  prisoners,  in  setting  fire 
•to  a  haulm  stack,  had  set  fire  also  to  two  bams  adjoining  to 
It,  where  thera  was  a  quantity  of  straw  and  oats ;   and  Parke, 
J.,  left  it  to  the  jury  to  say,  whether  in  setting  fire  to  the 
haulm  stack,  the  defendants  did  not  intend  also  to  set  firs  to 
the  bams.    It  is  not  necessary  that  the  stack  should  be  burnt 
or  destroyed  ',  if  set  fire  to,  it  is  sufficient.    B.  t.  Salmon, 
B.  jr  By.  26.    The  place  where  the  stack  was  situate  need  not 
be  mentioned ;    or  if  mentioned,  need  not  be  proved  as  laid* 
B.  V.  Woodward,  supra. 

If  itapiiear  thatthe  prisoner  set  fire  to  it  purposely,  tiiit 
will,  be  sufficient  primd  facie  evidence  of  his  having  done  it 


/ 
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vkftUdoutlj.  Where  a  man  ^raa  incKcted  for  BMng  Hn  to  a 
stack  of  straw,  and  it  appeared  that  it  had  been  set  on  fire  by 
the  prisoner's  having  fired  a  gnn  very  near  to  it ;  the  pros^ 
cntor  having  proved  this,  proposed  to  prove  that  the  stack  had 
also  been  set  fire  to  the  day  before,  and  that  the  prisoner 
was  seen  at  the  same  time  very  near  it  with  his  gnn :  this  was 
objected  to  as  being  evidence  of  another  felony ;  but  Maule, 
J.y  held  it  to  be  admissible ;  he  said  that  although  it  might  be 
proof  of  another  felony,  that  circumstance  did  not  render  It 
Inadmissible,  if  the  evidence  were  otherwise  receivable.  R,  v. 
I>&U0tt,  3  Car,  ^  K,  906. 

If  the  evidence  only  prov^  att  attempt  to  set  flrf  to  the 
stack,  the  defendant  may  be  found  guilty  of  the  attempt  upon 
this  hidietment,  14  jr  16  Vict.  c.  100,  s.  9,  ante,  p.  134,  and 
be  punished  as  mentioned,  ante,  p.  604. 


Destroying  Hop^binds, 
Indictment, 

^—      )     The  jurors  for  eur  Lady  the  Queen,  upon  their 

■  to  wit     5  0**^  present,  that  A.  B.,  on  the day  of , 

In  the  year  of  our  Lord  ,  unlawfully,  maliciously,  and 

feloniously  did  cut  and  destroy  one  thousand  hop-binds,  the 
-property  of  C.  D.,  then  growing  on  poles  in  a  certain  planta- 
tion of  hops  of  the  said  CD.,  situate  in  the  parish  of ,  in 

the  county  of :   against  the  form  of  the  statute  in  such 

case  made  and  provided,  and  against  the  peace  of  our  Lady 
the  Queen,  her  crown  and  dignity. 

Felony;  7  &  8  G.  4,  c.  30,  s.  18  ;  transportation  for  not 
ntore  than  fifteen  years,  or  less  than  ten ;— or  imprisonment, 
[with  or  teithout  hard  labour,  and  solitary  for  not  mors 
than  one  month  at  a  time,  or  three  months  in  a  year,  s.  8] 
for  not  more  than  three  years,    I  Vict.  c.  00,  s.  2. 


Evidence, 

'    To  maintain  this  indictment,  the  prosecutor  must  prove— 

1.  That  the  prisoner  cut  or  destroyed  the  hop-binds  in 
ipiestion,  or  part  of  tbem ;  and  that  they  were  at  the  time 
growing  on  poles  in  the  plantation  described  in  the  indict- 
ment. The  act  itself,  if  wilful,  will  be  primd  facie  evidence 
of  ipaHoe*. 

9.  That  the  plantation  was  then  in  the  possession  or  occu- 
pation of  C.  D.,  and  that  it  Is  situate  as  described  in  the  in- 

a 


i6C         7>estrcym§  or  Dmrnsgni^  IVeeSf  ^e. 

dtebsent.    If ftcw  b>  aay  Tttence  in  thii  wyjctlw^wwi  t^t 

tgdktnwt  and  proof,  tiM  inAkknmk  may  be '^^      '^^ 

14  41*  16  Viet.  e.  lOU^  #.  U    Amt^,  p.  100. 


«- —      ^     The  JDT«n  for  omr  Lady  Um  Qaeeo, 

to  wit.     S  ^^^  preflent,  that  A.  B.,  an  the—  day  of 

in  the  year  of  o«r  Lord ,  nnlawMW,  aialiciaiidy,  and 

Moaiootly  did  cut,  root  up,  and  destroy  P'  emty  hreak^  imk, 
f«af  upy  or  othertoise  destroy  or  damage"}  a  oertain  ^ik  tna 
of  C.  D.,  ["  the  whoU  ar  any  pmrt  tf  anp  trm^  aap/tay,  m 
Mhrub,  or  anp  underwood"'\  then  growing  in  a  certain  pleasore 
ground  of  the  said  C.  D.,  ["  pari,  pleasure  ground^  gardenj 
orchard,  or  avenue^  or  any  grmmd  a^foming  or  belonging  to 

.  any  dttelUng'hotue"]  situate  in  the  parish  of ,  in  the 

county  of ;  thereby  doing  i]\}ury  to  the  said  C.  D.,  to  an 

amount  exceeding  the  sum  of  one  pound :  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  againat  the 
peace  of  our  Lady  the  Queen,  her  crown  and  dignity.  [As  to 
€Stitin$  or  rooting  up  a  trts,  ffe,,  wiih  intent  to  steal  ity  sae 
anta,  p.  419. 

Felony;  transportation  for  seven  years; — or  imprimm' 
mont,  [uith  or  uHthout  hard  labour,  s.  27] /or  not  moretimm 
two  years,  and  \fa  wmle,  to  be  once,  twice,  or  thrioe  pkUidy 
or  prioately  whipped,  {f  the  court  think/It.  7  it  8  G. 4, 
c.  30,  s.  10. 

The  same  pusdshment,  \f  the  tree,  ^.,  be  growino  else- 
where,  and  the  amaumt  i^vyury  dons  exceed  the  sum  ttfjase 
pssmds.    Id. 


Stidense, 

To  maintain  this  indictment,  the  prosecutor  mast  prove— 

1 .  The  catting,  rooting  up,  or  destroying  of  the  tree  in 
question,  as  stat^  in  the  indictment  Upon  an  indictment  on 
Stat.  0  G.  1,  c.  S8,  s.  1,  which  was  similar  to  this,  it  iqipeaed 
that  die  trees  there  cat  doa-n,  were  not  thereby  actually  d^ 
stroyed,  but  might  be  again  grafted  on  other  stoeka,  aad  it 
was'objected  that  from  the  words  in  the  statato  '*  or  otherwiss 
destroy,"  the  cutting  must  be  such  as  to  destroy  the  tiee^  Is 
be  within  the  meaning  of  the  Act :  but  the  judges  held  that 
the  cutting  down  of  Uie  trees,  without  tba  total  debtradioa  of 
them,  was  an  oficnce  within  tlia  meaning  of  the  statute.  M>.j:^ 
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Baylor f  Ji.  j-  B^.  979.  Where  the  indfetment  described  the 
trees  m  pear  trees,  ancl  from  (he  evidence  they  appeared  fe  be 
grafted  seedlings,  abont  seven  i^  high,  inteDded  fer  sale :  ft 
waa  oljected  that  these  were  only  plants,  and  the  sabjeet  of  a 
amnmary  conviction  under  another  section  of  the  statute;  but 
kHkrke,  J.,  held  that  they  were  properly  described  as  trees. 
H.  y.  Hodges,  Moody  jr  -Sf.  941 . 

2.  Tliat  it  was  done  nHiliciously.  If  prored  to  have  been 
done  wilfully,  the  jury  may  fairly  presume  that  it  was  done 
maliciously.  As  in  some  casesy  however,  it  may  be  doubtful 
'Whether  the  prisoner  did  not  cut  and  root  up  the  trees  with 
intent  to  steal  them,  it  may  he  advisable  in  such  cases  to  add 
a  count  on  stat.  7  &  8  O.  4,  c.  29,  s.  38,  as  antef  p.  413. 

3.  That  the  tree  at  the  time  was  growing  in  a  pleasure* 
ground  of  C.  D.,  in  the  parish  &c.  The  woids  in  the  Act  ase 
**  park,  pleasure-ground,  garden,  orchard,  or  avenue,  or  any 
ground  adjoining  or  belonging  to  any  dwelling-house."  Where 
the  tree  was  described  as  g^wing  in  ground  adjoining  to  a 
dwelling-house,  and  it  appeared  that  the  ground  was  sepa- 
rated from  the  house  by  a  narrow  paved  entry  and  a  paUng  : 
Parke,  J.,  held  that  the  evidence  did  not  maintain  the  indict- 
ment ;  ground,  to  be  adjoining  to  a  dwelling-house,  mast  be 
immediately  contiguous  to  it,  without  any  thing  intervenfog ; 
but  he  left  it  to  the  jury  to  say  whether  it  was  not  a  garden. 
R,  v.  Hodges,  supra. 

4.  That  the  damage  done  exceeded  in  amount  the  sum  of 
one  pound.  If  the  tree  were  growing  elsewhere  than  in  a 
park,  pleasure-gn^und,  &c.,  the  injury  done  must  be  laid  and 
prored  to  exceed  five  pounds.    7  ^S0.4,e.  30,  s,  10. 


4.  MalicUms  Ir^uHee  to  Mines* 

Setting  flre  to  a  Coal  Mine» 
Indictment, 

!The  jurors  for  our  Lady  the  Queen  upon  their 
oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord  ,  unlawfully,  maliciously,  and 

feloniously  did  set  fire  to  a  certain  mine  of  coal  l^'mine  qf 
coal  or  cannel  coal "]  of  C.  D.,  situate  in  the  parixh  of         , 

in  the  county  of :  against  the  form  of  the  statute  in  such 

ease  made  and  provided,  and  against  the  peace  of  oar  Lady 
the  Queen,  hor  crown  and  dignity. 

z2 


$06  Drowning  a  Mine. 

F^Umy ;  tramportation  for  life,  or  not  Uu  thtm 
feart; — nr  imfnitonment,  [^uritk  or  wiihimi  hard  labrnw^ 
mnd  soliiary  for  wft  more  than  one  month  at  a  time^  or 
three  months  in  a  year,  s.  12],/or  not  more  than  three  yconu 
I  Viet,  c  89,  s.  9. 

^m  attempt  to  commit  thio  qffence,  io  made  felony^  and 
jmniehable  with  trantportation  for  not  more  than  flfteea 
pearo  ; — or  imprisonment,  (^with  or  toiihout  hard  Zcrftoicr, 
1. 11],  for  not  more  than  two  pears,   &  &  9  Vict.  c.  25,  s.  7. 

JEvidenee, 
To  mftintafai  this  faidietment,  the  proseeiitor  most  proie— 

1.  That  the  prisoner  set  lire  to  the  mine  in  question  ;  jm 
anttf  p.  486 ;  and  that  the  mine  at  the  time  was  In  the  ooes- 
pation  of  C.  D.,  and  litoated  as  deserihed  in  the  iBtUctanent, 

2.  That  the  prisoner  did  it  malicioosly.  But  if  it  be  proved 
that  he  did  it  wilfully,  the  jary  may  from  that  fairly  presume 
malice. 

If  the  prosecutor  fail  in  proving  the  offence,  but  prove  an 
attempt  to  commit  it,  the  defiBndant  may  be  found  guilty  of 
the  attempt,  on  this  indictment,  (14  jr  15  Viet,  c,  100,  #.  9, 
ante,  p.  124,)  and  be  punished  in  manner  above  mentioiied. 

Jhnwmng  a  Mino^ 

Indictm/ent* 

}     The  jurors  for  oar  Lady  the  Queen,  upon  their 

to  wit.    S  oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  unlawfully,  maliciously,  and 

feloniously  did  cause  a  large  quantity  of  water  to  be  conveyed 
into  a  certain  mine  [**  any  mins,  or  any  subterraneons  paS' 
sage  communicating  t herewith  **'\   of  C.  D.,  situate  in  the 

parish  of ,  in  the  county  of ,  with  intent  thesvby 

then  to  damage  the  said  mine,  and  to  hinder  and  delay  the 
working  thereof  [*'  with  intent  thereby  to  destroy  or  damam 
sych  mine,  or  to  hinder  or  delay  the  working  thereof**}: 
against  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  of  our  Lady  the  Queen,  her  crown 
and  dignity. 

Felony  ;  transportation  for  seven  years ;  or  frnprioom" 
vumt,  [urith  or  toithout  hard  labour,  s.  27],  for  not  more 
than  two  years,  and  \f  a  male,  to  be  once,  twice,  or  <Ar£ee 
publicly  or  privately  whipped,  if  the  court  tfdnk  Jit,  7^3 
6. 4,  c.  80,  s.  6. 


OhttruettHg  Ainoays  or  Ski^  qfMineK     SM 

JBoideneB. 

To  mftinteln  this  Indictmenty  the  prooecator  mist  prove— 

X.  That  the  prisoner  caused  the  water  to  be  oonyeyed  into 
die  mine,  in  the  parish,  kc,  as  stated  in  the  indictment ;  and 
that  the  mine  was  then  in  the  possession  of  C.  D.  See  R.  t« 
mfonee,  1  Car,  f^  K,  181.  But  if  there  be  any  Tariance  be* 
tween  the  indictment  and  proof,  In  the  name  of  the  owner  or 
occupier,  the  indictment  may  be  amended  in  that  respect. 

3«  The  intent,  either  to  damage  the  mine,  or  to  hinder  or 
delay  the  working  of  it.  And  if  the  natural  effect  of  the 
act  done,  would  be  to  damage  the  mine,  or  to  hinder  or 
dela^  the  working  of  it,  the  Jury  may  £eiirly  presume  thai 
the  act  WAS  done  with  that  intent,  unless  the  contrary  be 
■hewn  on  the  part  of  the  prisoner.  Proof  that  it  was  wilftUly 
done,  is  sufficient  proof  of  malice. 

It  is  provided,  howeyer,  by  the  statute,  (7  &  8  G.  4,  c.  80, 
a.  6),  thsit  it  shall  not  extend  '^to  any  damage  committed 
under  gpround,  by  any  owner  of  any  acyoining  mine,  in  work- 
ing the  same,  or  by  any  person  duly  employed  in  such 
working." 

FiUing  up  or  dbttrucHng  Airway s  or  Skqfte,  jr.,  of  Mines, 

Indictment, 

)     The  Jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.    5  oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord  ,  unlawfully,  maliciously,  and 

feloniously  did  fill  up  and  obstruct  ["  pull  down,  fill  up,  or 
eiketruct**'^  a  certain  airway  \^*any  airway^  watenoay, 
drain,  pit,  leoel,  or  eht^ft^}  of  and  belonging  to  a  certain 

mine  of  C.  D.,  situate  in  the  parish  of ,  in  the  county 

of ;  with  intent  thereby  to  damage  the  said  mine  and  to 

hinder  and  delay  the  working  thereof,  \the  same  intent  as  in 
the  last  case']:  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity. 

Felony;  transportation  for  seven  years;  or  imprisonment 
[with  or  without  hard  labour,  s.  87],  for  not  more  than  two 
years,  and  \f  a  male,  to  be  once,  twice,  or  thrice  publicly 
or  privately  whipped,  \f  the  court  thinh  fit,  7  &  8  0.  4^ 
«.  dO,  s.  6. 


To  mafiitdn  fhSd  Indictneat,  Hie  inoeecutot  must  prmi 


1.  That  the  plaintiff  fined  up  the  airway,  fee, 
Tlie  statute,  (7  &  8  O.  4,  c  90,  s.  6),  howerer,  ooDtains  a 
proTiflo,  that  it  shall  not  extend  *'  to  any  damage  committBd 
under  ground  by  any  owner  of  any  acHoining  mine  in  working 
the  same,  or  by  any  person  duly  employed  in  such  working.'' 
Where  the  occupiers  of  adjoining  mines  had  a  dispute  respect- 
ing them,  and  one  of  them,  in  order  to  assert  his  right,  or- 
dered his  men  to  build  a  wall  across  an  airway,  whidi  would 
have  the  effect  of  driying  back  the  choke  damp  apon  fhe 
otb<nr*s  miue,  and  prevent  che  working  of  it :  the  woikmen 
being  indicted  for  obstructing  the  airway,  Ld.  Abinger,  C.  B., 
held  that  if  they  bond  fide  believed  that  in  obeying  thdr  nia»- 
ter  they  were  only  exercisiDg  a  right  which  he  possessed,  they 
QOttld  not  be  convicted ;  bat  if  they  knew  he  had  no  sack 
right,  it  would  be  otherwise.    B,  v.  James,  8  Car,  f^  P.  131. 

2.  That  the  mine  was  then  in  the  occupation  of  C.  B.,  as 
antey  p.  609 :  and  Is  situate  as  described  in  the  indictment. 

S.  The  intent  either  to  damage  the  mine,  or  to 
delay  the  working  of  it,  as  in  the  last  case. 


Damagmg  the  Steam  Enginee,  Staiths,  Waggon-ways,  i^. 

<lf  Mines. 

IndictmeKt. 

— — ^     >     The  jurors  for  oxa  Lady  the  Queen,  upon  tlieir 

to  wit     )  oath  present,  that  A.  B.,  on  the ^  day  of  — , 

in  the  year  of  our  Lord  -*-«,  aalawiUly,  maMeiously,  and 
iMoniouiriy  did  pull  down  and  destroy  [*^puU  dawn  or  destroy, 
sr  damage  toitk  intent  to  destroy  or  render  mseless  "]  a  cor. 
tain  steam  engine  of  C.  D.,  for  sinking,  draining,  and  wscklng 
a  oertain  mine  of  the  said  C.  D.  [^'any  steam  engine  or 
other  engine  for  sinking,  draining,  or  worldng  any  mtney-*- 
oranystaith,  htiikting,  or  erection  used  in  eonduetiny  the 
knsinosS  of  any  mins, — or  any  bridge  or  waggon-way,  or 
tmnk  for  conoryiny  minerals  flrom  any  mine,  —  whethor 
completed  or  in  an  w^fimshed  stats  "j  situate  in  the  parish 

of ,  in  the  county  of :  against  Uie  form  of  the  staCata 

in  such  case  made  and  provided,  and  against  the  peace  of  oar 
Lady  the  Queen,  her  crown  and  dignity. 
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:  l^stony;  troMportation  for  stven  yeartf^-or  imprison* 
tmtni,  [with  pr  witJkaut  hard  lakourf  s.  si7],  /#r  not  mom 
than  two  years^  and  \f  a  male,  to  ho  once,  twico,  or  thrieo 
publicly  or  privately  whipped^  if  the  court  think  jit,  7  &  8 
a.  4,  0.80, 98.  7,^ 


jSmaBnco* 

To  maintain  this  indictment,  the  proeecator  must  proTe-» 

1.  That  the  prisoner  polled  down  or  destroyed  the  engine,  as 
stated ;  and  that  the  engine  was,  at  the  time,  used  or  erected 
for  the  purpose  mentioned  in  the  indictment.  It  is  immatoorial 
whether  It  was  completed  or  in  an  unfinished  state,  at  the 
time.  7  S*  8  6?.  4,  c.  30,  «.  7.  Where  a  man  was  indicted 
for  damaging  a  steam  ei^^e  belonging  to  a  coal  mine  with 
intent  to  render  it  useless,  it  appeued  that  he  entered  the 
engine-house  (which  was  locked)  at  night,  and  set  the  engine 
going,  which,  being  at  the  time  disconnected  with  the  ma- 
chinery by  which  the  coals  were  brought  up  from  the  mine^ 
worked  wtth  extraordinary  velocity,  so  as  to  put  several  parts 
of  the  machinery  out  of  gear,  and  would  have  created  serious 
damage  If  it  had  not  b^  timely  discovered,  and  the  en^e 
rtopped :  Gomey,  B.,  left  it  to  the  Jury  to  say,  whether  the 
intent  of  the  prisoner  was  either  to  destroy  the  engine  or  to 
render  it  useless,  for  if  so  the  case  was  within  the  statute.  A.  v. 
IforriOf  9  Car.  ^  P.  241.  But  where  upon  such  an  indict* 
ment  ror  damaging  a  steam  engine,  it  appeared  that  It  was 
not  the  engine  itself  which  was  damaged,  but  a  cylinder  called 
a  drum,  worked  by  the  engine,  and  round  which  revolved  the 
rope  which  brought  the  coals  to  the  pit's  month:  it  was 
holden  that  as  the  drum  was  no  part  of  the  engine,  the  of- 
fence stated  was  not  proved.  R,  v.  Whittingkam,  0  Car.  jr 
P.  2d4»  In  this  last  case,  upon  another  count  for  damaging 
an  "  erection  "  used  for  conducting  the  business  of  the  mine, 
it  appeared  that  the  pit  at  the  bottom  was  flooded,  but  at 
some  distance  higher  up  the  shaft  there  was  a  seam  of  coal, 
and  for  the  purpose  of  working  it,  the  prosecutor  had  erected 
a  scaffolding  at  the  level  across  the  shaft;  and  that  the  pri<* 
aoaer,  knowing  this,  had  thrown  a  oorve  (a  small  waggon) 
down  the  shaft,  and  thereby  greatly  ii^ured  the  scsifbld: 
Pattaion,  J.,  heKd  that  the  soaA>ld  was  an  eraetion  wiihin  the 
meaoiag  of  the  statute.    Id, 

S.  That  the  mine  ai  the  time  was  in  the  possenlon  or  ooeu* 
pationof  C.  D.,  as  an^e,  p.  508 ;  aad  litiiato  ee  described  ia 
the  indictment 


MS      .    Bt^akmg  icrnn  Sm  or  River  Bdmks.    " 

S  1%at  tbe  iNrlMoer  eommRted  tfae  oAnee  malkkMuij : 
Iwk  tf  be  dU  it  wilfiiUy,  tiie  Jwy  may  ftirly  pnmiie  mttee 
from  tliAl  ^>^w  mittaiiflg 

4*  If  fhe  ofltooecbftiipad,  be  a  damaging  4>ftlieeiigl]My  ftft^ 
witli  intent  to  deitroy  it  or  render  it  uaeleis,  the  intent  miMt  be 
fuvred  from  cbrcomataBces  if  it  eanaot  be  mflleieBtly  lapllnd 
final  the  act  done.    Sm  the  catm  above  cited. 


5.  MoHdoua  If^furiee  te  Rivere,  CanaU,  PmuU,  Bridgm^ 

TumpikB  Oatei,  ^. 


Breaking  down  Sea  or  Biver  Banke,  and  overflowmg 


Indictment, 

)     The  Jorore  for  our  Lady  tbe  Queen,  npon  tlieir 

to  wit.    )  oath  present,  that  A.  B.,  on  the day  of » 

in  the  year  of  our  Lord ,  unlawftilly,  malieioaaly,  and 

iUonioosly,  did  break  down  and  cut  down  ["  hreak  doiiM  err 
cut  doum**}  a  certain  part  of  the  bank  of  a  canal  [*'  any  eea» 
bank,  or  eea'toall, — or  the  bank  or  wati  qfany  rivers  anuU, 

or  marsh**"]  called ,  in  the  parish  of ,  in  the  county 

of ;  by  meant  whereof  certain  lands  there  were  then  [in 

danger  of  being]  overflowed  and  damaged :  against  the  form 
of  the  statute  in  such  case  made  and  provided^  and  ^gf^"^ 
the  peace  of  our  Lady  tbe  Queen,  her  crown  and  dignity. 

Felony ;  traneportaHon  for  life,  or  not  ieee  than  mraa 
years; — or  imprieonment  [with  or  without  hard  lahour^  a. 
87]  for  not  more  than  four  years,  and  if  a  male,  to  be  oneoy 
twice,  or  thrice  publicly  or  privately  whipped,  if  the  eoteri 
think  JU.    7  &  8  0. 4,  c  dO,  s.  12. 


Bvidenee, 

To  maintain  this  indictment,  the  proaecutor  mast  pn»va~ 

1 .  That  the  defendant  cut  or  broke  down  the  part  of  the 
canal  bank  mentioned  in  the  indictment;  and  the  pariah- 
and  county  in  which  it  was  situate.  And  if  it  be  proved  to 
have  bean  done  wilAiUy,  the  Jury  may  fidrly  presume  it  to 
have  been  done  malidously. 
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-  S.  Thai  by  meaas  of  tiie  eottiag  or  breakidg  down  of  the 
lianky  certain  landa  were  oyerflowed  or  damaged,  or  in  danger 
of  being  so,  as  stated  in  the  indictment. 


CanaU,^ 
IfuUetmmU. 

—  ^     The  jurors  for  our  Lady  the  Qaeen,  apon  their 
to  wit.    )  oath  presant,  that  A.  B.,  on  the day  of  — -, 

in  the  year  of  our  Loid ,  unlawfully,  maliciously,  and 

feloniously  did  throw  down,  level,  and  destroy  ["  throw  down, 
ievei,  or  otherwise  dettn^*']  a  certain  loclt  of  a  certain  canal 
[*'  lock,  eluiee,  floodgate,  or  other  work  on  any  namgable 
river  or  oanal*^  called  ^-*,  in  the  parish  of  — ^,  in  the 
coonty  of—* :  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity. 

Felony  ;  tramtportationfor  life,  or  for  not  lose  than  seven 
years; — or  impriwnment  [with  or  without  hard  labour , 
a.  27]  /(w  not  more  tJian  four  yeare,  at^d  if  a  male,  to  be  oneOf 
twice,  or  thrice  publicly  or  privately  whipped,  tf  the  court' 
shaU  tkmkftt.    7  «c  8  G.  4,  e.  30,  s.  12. 

SvidcncB, 
To  maintaip  this  indictment,  the  prosecutor  must  prove — 

1.  That  the  defendant  threw  down,  levelled,  or  destroyed 
the  lode  on  the  canal  stated  in  the  indictment,  or  was  present 
aiding  and  abetting  in  doing  so ;  and  that  it  was  situate  in  the 
parish  and  county  as  described. 

2.  If  the  offence  be  stated  as  an  injury  to  a  navigable  river, 
it  must  be  proved  that  the  river  at  that  particular  part  is 
navigable. 

Removing  PU$$,  f^e,,  fixed  in  the  ground,  for  securing  jRiver 

or  Sea'bamks, 

Indictment, 

)     The  jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.    5  <M^  present,  that  A.  B.,  on  the  •— —  day  of ^ 

in  the  year  of  our  Lord  ,  unlawfliUy,  malidoosly,  and 

z  3 


au    Boitig  J>mna§e  io  NavigAle  tti^en  or  CtmaU. 

Moiiloiuly  did  dmw  vp  and  lanofv  [**eut  «^,  dram  mp^  mr  r^ 
fn«M"]  twenty  pUat  [•'  any  piiei,  ehalkj  #r  oiker  mmUruU^'} 
fixed  in  the  ground,  and  then  need  lor  aecurin^  tiM  layfek  of  n 
certain  canal  ["  atip  sea-btmk  or  tea-wally-^wr  the  b&nk  or 
wall  qf  any  rivers  canal,  or  marth"]  called  ,  in  tfaa 

pariehof ,  in  the  oo«n^  of :  againat  the  fatn  of  Ike 

statute  in  such  case  made  jund  pfovlded,  and  againat  the  poaoe 
of  our  Lady  Uie  Queen,  her  crown  and  dignity. 

Felony ;  trantportaiionfor  aeten  yeart; — or  imprimmemt 
[with  or  without  hard  labour,  a.  27jybr  not  moro  than  two 
ycarti  and  \fa  male,  to  be  onee,  twite,  or  thriee  pmbliety  or 
prioai^y  whipped^  if  the  cowriehall  tUnk  fit.  7ft86.4, 
c.  ao,  a.  12. 


t^  —intahi  tUa  iadictnaont,  tbe  proaeeotor  innat  pMve— 

1.  That  the  defendant  drew  np  or  removed  the  pilea  in 
^iMJtion,  aa  atated  in  the  indictment,  or  that  be  waa  praeent 
aiding  and  abetting  in  doing  oo«  And  if  it  be  proTod  to  hnva 
baan  done  wilfally,  the  Jnry  may  ttacDce  preanme  that  it  waa 
done  malicioualy. 

2.  That  the  pilea  were  at  the  time  fixed  in  the  groond, 
within  the  parish,  &c.,  and  used  for  the  purpose  of  aeeoving 
the  bank  of  the  canal  mentioned  in  the  indictment. 


Drawing  up  Flood-gates,  or  doing  other  Damage  to 
Navigable  Bivers  or  Canals, 

Indietmeni, 

I     The  jurors  ft>r  our  Lady  the  Qnoen,  upon  their 

to  wit.    )  oath  present,  that  A.  B.,  on  the  — —  day  of , 

In  the  yefu*  of  our  Lord ,  unlawfully,  maliciously,  and 

feloniously  did  open  and  draw  up  a  certain  floodgate  of  and 
belonging  to  a  certain  navigable  river  [**  open  or  draw  up  any 
Jioodgate,  or.  do  any  other  injury  or  mischirf  to  any  nam.-- 

gable  river  or  canar]  called  — — ,  in  the  parish  of ,  in 

Uie  county  of ;  with  intent  to  obstruct  and  prevent  the 

carrying  on  and  maintaining  the  navigation  thereof)  and  by 
means  thereof  the  carrying  on  and  maintaining  the  navigation 
ef  the  said  river,  were  thmi  obstructed  and  prevented :  againBt 
the  form  of  the  statnte  in  such  ease  made  and  provided,  and 
•gainst  the  peace  of  oar  Lady  the  Queen,  lier  crown  and 
dignity. 
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FeUmf;  transportation  fir  wren  year*?— or  {miprtmrnf^ 
ment  [urith  or  without  hard  labour ^  s.  97] /or  n»t  more  than 
two  yooTB^  and  if  a  maie,  to  bo  ones,  twioe^  or  thrioe  pmbWUp 
or priMitely  whipped,  if  the  eomrt  ohaU  tkMk/U.  7*8 
G.  4»  c  80,  fl.  18. 


Evidence* 
To  maintain  this  IndictmeBt,  tb*  proaecator  mnat  prove— 

1.  Thai  the  daCnidaat  opaned  or  dnw  ap  Iha  floodgate  in 
question,  or  was  present  aiding  and  abetting  in  doing  so;  and 
Chat  it'waA  sftnate  as  nwntioiiMl  in  the  indi^ment.  If  it  were 
done  wllfally,  the  jnry  will  be  warranted  in  finding  that  it  was 
done  malidoiislj. 

2.  That  the  floodgate  belonged  to  the  river  mentioned  in 
tbm  indietmeBt ;  and  that  the  river  was  JiaYigri>le  at  that  par* 
ttealarpaitofit. 

8.  Ciretimstaaoea  from  whioh  tha  jnrf  may  fiUrly  prantma 
that  the  prisoner's  Intent  was  to  obatmct  and  prevent  tiia 
earrying  on  or  maintaining  the  navigation  of  tlie  river.  And 
if  this  would  have  been  the  natural  or  probable  consequence 
of  the  prisoner's  aet,  ha  may  ihirly  be  |»esumed  to  have  in* 
tended  it. 

4.  That  in  fact  the  carrying  on  and  maintaining  the  naviga* 
tion  of  tfia  rivar,  were  obstructed  and  prevented  by  what  the 
prieoBerdid. 

SreakSng  down  the  Dam  of  a  Fiok-pend, 

Indktment* 

.  -^*'*^     I     The  Jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.    ]  oath  present,  that  A.  B.,  on  the  — ^  day  of , 

ki  the  jrearof  our  Lord ,  unlawAilty  and  mallcieusly  did 

break  down  and  destroy  {^' break  doton  or  otherwiee  de^ 
strop"'}  the  dam  of  a  certain  fish-pond  [*'  the  dam  of  cmy 
^ak'P&ndy  or  efaiKf§  water  whioh  shall  be  private  property, 
or  in  which  there  shall  be  a  private  right  ofJUhery**'\  of  C.  D. 
situate  in  the  parish  of—,  in  the  county  of ;  with  in- 
tent thereby  then  to  take  and  destroy  [*'  take  or  destroy**']  the 
fish  then  being  in  the  said  pond  [orf  and  did  thereby  then 
cause  the  loss  and  destruction  of  divers  of  the  fish  then  being 
in  tiia  said  pond] :  against  the  form  of  the  statute  la  saeb  case 
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made  tod  provided,  and  agminit  tbe  peaee  of  our  Lady  tbe 
Qneeo,  her  orown  and  dignity. 

Mi»demmnor ;  trmuportmHoimfgr  teven  yetan  ;  ^rtapr*- 
mmMtU  \,with  or  uriihmU  hard  tedcr,  s.  S7]  /br  sm^  m^tv 
f  Aan  two  yeart^  and  \f  a  maU,  t0  be  one$y  twice,  or  ihreeo 
pMiely  or  privately  whipped,  \f  the  court  thmh  Jit,  7  ic 
8  O.  4,  c.  80, 8.  16. 


To  maintain  this  indietmenty  the  proaeentor  mnal  pn>Ye«— 

1.  Tlial  the  defendant  broke  down  or  deitroyed  tlie  dam  of 
tbe  fish-pond  in  qaertion,  within  the  parieh,  kc.,  and  that  the 
pond  waa  the  property  of  C.  D.    That  it  was  done  pmrpoaelj, 
will  be  sofficient  evidence  of  its  being  done  maliciously. 

S.  Cirenmslanoes  firom  which  tbe  jnfy  may  fidriy  pnanoM 
that  the  defendant  intended  to  take  or  destroy  the  Itah  in  tbo- 
pond ;  or  the  lots  or  destruction  of  some  of  the  llsh  in  tiw 
pood,  by  the  defendant's  act  ;~-ao6ordlng  as  it  is  laid  la  tiM 
indictment. 


Putting  lAmCf  ^c,  into  m  FM'pond,  fe, 

Indietuumt, 

*— <—     ^     The  jurors  fior  our  Lady  the  Queen,  upon  tlidr 

to  wit.    5  <M^  present,  that  A.  B.,  on  tlie day  of , 

in  the  year  of  our  Lord ,  unlawftilly  and  maliciously  did 

put  a  large  quantity  of  lime  [*'  any  lime  or  other  noaekme 
material"]  into  a  certain  pond  I"  pond  or  water"]  of  C.  D., 
situate  in  Uie  parish  of ,  in  the  county  of ,  with  in- 
tent thereby  then  to  destroy  the  fish  then  being  in  the  nid 
pond :  against  the  form  of  the  statute  in  such  cafe  made 
and  provided,  and  against  the  peace  of  our  lady  the  Qneeo, 
her  crown  and  dignity. 

Miedemeanor  ;  tranepertationfor  seven  yeare ;  or  impri" 
eonment  [wUh  or  without  hard  labour,  s.  27]  for  not  mere 
than  two  yeare,  and  jf  a  male,  to  be  oncoy  twice,  or  thrice 
publiely  or  privately  whipped,  if  the  court  ekall  think  fit, 
7  Ic  8  O.  4,  c  80,  s.  15. 

MoOonee* 

.  To  maintain  this  indictment,  the  prosecutor  mn^  pfove— 


BreMn^  dawn  the  Dam  qfm  MiU-pand,       ^17 

1.  niat  the  defendant  pot  the  lime,  4to.,  into  tiie  flah-pond 
la  qaertioD,  within  the  fwrish,  &e, ;  and  that  the  pond  waa 
tile  praperty,  or  in  the  oconpationy  of  C.  D.  That  it  was  done 
purposely,  will  be  tafficleat  primd  facie  eTidenoe  of  its  being 
done  maliciously. 

2.  Circumstances  from  which  the  jury  may  fairly  presume 
the  intent,  as  laid.  That  the  lime  or  other  noxious  sabstanoe 
would  naturally  have  the  effect  of  destroying  the  fish,  will  be 
-Sufficient  primd  facie  eyidence  that  it  was  put  into  the  pond 
with  that  intent. 


Breaking  daton  or  Deetroffing  the  Dam  efa  Mill-pond, 

Indictment. 

^     Thejurorsfor  our  Lady  the  Queen,  upon  their 

to  wit.    S  o*^^  present^  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  unlawfully  and  malidonsly  did 

^  break  down  and  destroy  ["  break  doum  or  otheneiee  destroy"] 
the  dam  of  a  certain  ndll-pond  of  C.  D.,  situate  in  the  parish 

of ,  in  the  county  of  <■ :    against  the  form  of  the 

statate  in  such  case  made  and  provided,  and  against  the  peace 
of  our  Lady  the  Queen,  her  crown  and  dignity. 

Misdemeanor;  transportation  for  seven  years; — or  tin- 
prisonmentf  [loUh  or  without  hard  labour y  s.  37]  for  not 
more  than  two  years,  and  if  a  male,  to  be  once,  twice,  or 
thrice  publicly  or  privately  whipped,  yf  the  court  shall  think 
Jit.    7  &  8  O.  4,  c  80,  s.  Ifi. 

Evidence* 

To  maintain  this  indictment,  the  proseentur  must  prove- 
That  the  defendant  broke  down  or  destroyed  the  dam  of  the 
mill-pond  in  question,  within  ttie  parish,  &c. ;  and  that  the 
pond  was  the  property,  or  in  the  oocnpation,  c^  C.  D.  That 
it  was  done  purposely,  will  be  sufficient  primd  facie  evidenee 
oi  its  being  done  malicioosly. 

Destroying  or  Damaging  a  Bridge* 

Indictment, 

i     The  Jurors  ibr  our  Lady  the  Queen,  upon  their 

to  wit.    i  oath  present,  that  A.  B.,  on  the ^^day  of- , 

in  the  year  of  oar  Lord »  nnlawfully,  malieioasly,  and 
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MoBloady  dM  pull  down  uld  d«troj  ['* jwU  deum  9r  tit  aNy- 
«4j0  dBtiroy  any  /MiMic  kridge^ — or  ifo  <in|f  vOnty^  uHh 
iMtent  and  so  at  tkerebif  to  render  ottek  hridge  or  muf  part 
tkeroqf  damgoromo  or  i]itjM«wM«"]  a  oerUin  public  bvidge, 

•ituate  in  the  parish  of ,  in  the  county  of :  against 

the  form  of  die  statute  in  raeh  case  made  and  provided,  and 
against  the  peace  of  oar  Lady  the  Queen,  her  crown  aad 
dignity. 

Fti&ny;  tramporUMen  for  life,  or  not  leoo  than  sevoa 
ysart;— or  impritonmontf  [%nsh  or  witMoui  hard  tahomrj 
s.  87]  for  not  more  than  four  year 9,  and  if  a  maiB^tohe  omce^ 
turieOf  or  thrice  publicly  or  privately  whipped,  if  the  court 
think  fit,    7  &  8  O.  4,  c.  30,  s.  13. 


Evidence, 

To  maintain  this  Indictment,  the  prosecutor  must  proT^^ 
That  the  defendant  pulled  down  or  destroyed  tlie  bridge  in 
question,  within  the  parish,  &c.,  or  that  he  was  present  aiding 
and  abetting  in  doing  so.  The  act  itself,  if  wilful,  will  be 
eyidence  of  malice. 

Or  if  the  act  charged  be,  that  he  injured  the  bridge,  with 
intent  and  so  2a  thereby  to  render  it  dangerous  or  impasaablCy 
the  prosecutor  must  prove  the  izgury  as  laid,  tlie  intent,  and 
that  the  effect  was  to  render  the  bridge  dangerous  or  impass- 
able. 


Deetroying  Tumpihe^atee,  Weighing^machinee,  f^, 

Indietment, 

---^      )     The  Jarors  for  oar  Lady  the  Queen,  npoo  their 

to  wit.    5  oath  present,  diat  A.  B.,  on  the day  of—, 

in  the  year  of  onr  Lord ,  uolawfhUy  and  malidoaaly  did 

Arow  down,  level,  and  destroy  ['<  throw  down,  level,  or 
othenoite  deetroy^  in  whole  or  in  part**]  a  certain  tampike- 

Ste  ["  any  tumpikO'^tey-^or  any  wall,  chain,  rail,  poet, 
r,  or  other  fence,  belonging  to  any  turnpike*gate,  or  eet 
up  or  erected  to  prevent  passengers  passing  by  teithout  pay* 
ing  any  toll  directed  to  be  paid  by  any  Act  or  Acts  ef 
parliament  relating  thereto, — or  any  house,  building,  or 
weighing^engine  erected  for  the  better  collection,  ascertain^ 

ment,  or  security  qf  any  such  toll'*]  called ,  situate  in 

thm  parish  of ,  in  the  county  of :  against  the  form  of 

the  statute  in  such  ease  made  and  provided,  and  against  ths 
peace  of  our  Lady  the  Queen,  her  crown  and  digniljy. 


Placing  Wood^  S^jo.  im  Bailf9a^9,  with  intent,  3^6.    519' 

Misdemeanor  ;  finsj  or  imprigahment,  or  both,  as  at  com* 
tmm  law  ;  7  &  8  G.  4,  c.  30,  b.  14 ;  the  imprisonment  to  bo 
with  or  without  hard  labour.    Id.  b.  27* 


Mfidenee. 

To  maiirtain  this  indictment,  the  proeecntor  must  psore-^ 
That  the  defendant  threw  down,  levelled,  or  dettroyed  the 
turnpike-gate,  or  other  thing  stated  in  the  indictment ;  and 
its  local  situation  as  described;  and  that  the  piisoner  was 
either  active  in  doing  it,  or  was  present  aiding  and  abetting. 
That  it  was  done  purposely,  will  be  suffldent  evidence  of  its 
being  done  maUdoosIy* 


5.  Malicious  IryurieSy  toith  respect  to  Railways^ 

Placing  Wood,  jrc,  on  BailSf  with  intent,  ^c. 

Indictment* 

'  •    ■   ■      )     The  jurors  for  onr  Lady  the  Qneen,  upon  their 

to  wit.    \  oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  wilfully,  maliciously,  and  fclo-* 

nioosly  did  put,  place,  cast,  and  throw  a  pieee  of  wood  upon 

and  across  a  certain  railway,  called  — *-*,  in  the  parish  of >, 

in  the  county  of ,  ['*  put,  place^  or  throw  upon  or  across 

any  railway  any  wood,  stone^  or  other  matter  or  thinff^^-^or 
take  up,  remove,  or  displace  any  rail,  sleeper,  or  other  mat" 
ter  or  thing  belonging  to  any  railway, — or  turn,  mow,  or 
divert  any  points  or  other  machinery  belonging  to  any  rail* 
way, — or  make  or  show,  hide  or  remove,  any  signal  or  light 
upon  or  near  to  any  railway, — or  do  or  cause  to  be  done  any 
other  matter  or  thing"'\  with  intent'  thereby  then  to  ohstmct 
and  injure  a  certain  engine  and  carriages  using  the  said  rail* 
way  [*'  with  intent  to  obstruct,  upset,  overthrow,  it^ure,  or 
destroy  any  engine,  tender,  carriage,  or  truck  using  such, 
railway,  or  to  endanger  the  safety  qf  any  person  travelling 
or  being  upon  such  railumy**'} :  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  Lady  the  Queen,  her  crown  and  dignity.  {^TJie  intent 
may  be  laid  in  different  ways  in  other  counts,  \f  deemed 
necessary. 

Felony ;  transportation  for  life,  or  not  less  than  seven 
years ; — or  imprisonment  with  or  ioithout  hard  labour  for- 
nfit  les$  than  three  years,  14  &  15  Vict.  c.  19,  s.  d.  Cost€ 
as  in  otfier  cases  of  felony.    Id.  s.  14« 
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JMdenee, 
To  maiDtain  tliis  indictment^  the  prosecutor  most  proTe — 

■ 

1 .  That  the  defendant  phioed  or  threw  the  piece  of  wood, 
&c.,  upon  or  across  the  milroad ;  the  name  of  the  road,  tiie 
parish,  &c. ; — or  that  he  did  some  of  the  other  acts  made 
punishable  by  the  sixth  section  of  the  statute,  as  above  men- 
tioned, as  hUd  in  the  indictment. 

.  2.  The  intent  as  laid,  which  may  be  proved  by  circum* 
stances  from  which  the  jury  may  presume  it  If  it  was  done 
wilfully,  and  was  likely  to  produce  the  efibct  alleged  to  be 
intended,  this  of  itself  will  be  good  prima  facie  eWdence  of 
the  intent. 


Throwing  a  Stone,  $*<;.,  against  or  upon  a  Railway  CoT'^ 

riage,  jv.,  with  intent,  §^, 

Indietmentm 

— —     >     The  jurors  for  oor  Lady  the  Queen,  upon  their 

.  to  wit.    >oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  wilfully,  maliciously,  and  felo* 

niously  did  cast  and  throw  I"  caet,  throw,  or  cause  to  fall  or 
strike"^  a  stone  [^'any  wood,  stone,  or  other  matter  or 
thkng**]  against  and  upon  a  oeitftin  carriage  [*'  engine,  tender^ 

carriage,  or  truck**']  used  upon  a  certain  railway,  called , 

with  intent  thereby  then  to  endanger  the  safety  of  the  persona 
then  being  in  the  said  carriage  [''  any  person  in  or  upon  such 
engine,  tender,  carriage,  or  truck**]  :  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  Lady  the  Queen,  her  crown  and  dignity. 

FsUmy;  transportation  for  life,  or  for  not  less  than  seven. 
yeare; — or  imprisonment,  with  or  without  hard  labour,  for 
not  more  than  three  years.  14  &  16  Vict.  c.  19,  s.  7.  CoetM 
as  in  other  cases  of  felony.    Id.  s.  14, 


JBtridencs, 

To  maintain  this  indictment,  the  prosecutor  must  prove — 

1.  That  the  defendant  cast  or  threw  the  stone  or  other  thing 
against  or  upon  the  railway  carriage,  as  stated  in  the  indict* 
raent.  If  it  appear  that  he  did  it  wilfully,  the  jury  may  fidrly 
presume  that  he  did  it  malidously. 


Setting Jire  to  Stations  an  Hailways^  4*^;       &Stl 

3.  The  intent  as  laid.  This  may  in  general  be  preeumed 
from  the  act  itself;  or  it  may  be  proved  by  evidence  of  facts 
from  which  the  jury  may  preeome  it. 

Setting  fire  to  Stati&ns  or  Warehouses,  j^. 
Indictment, 

i  The  jurors  for  our  Lady  the  Queen,  upon  theiif 
oath  present,  that  A.  B.,  on  the day  of >^ 

in  the  year  of  our  Lord ',  wilfully,  maliciously,  and  fblo^* 

niously  did  set  fire  to  a  certain  station  [^' station,  engine* 

house,  vnirehouse,  or  other  building"'^  in  the  parish  of , 

in  the  county  of ,  then  belonging  and  appertaining  to  a 

certain  railway,  called  — ^,  and  the  property  of  the 

railway  company  [''  belonging  or  appertaining  to  any  rdi/- 
loay,  dock,  canal,  or  other  navigation"']  :  against  the  form  of 
the  statute  in  such  calse  made  and  provided,  and  against  the 
peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Felony ;  transportation  for  life,  or  not  less  than  seven 
years  ;''0r  imprisonment,  toith  or  without  hard  labour,  for 
not  more  than  three  years.  14  &  15  Vict.  c.  19,  s.  8.  Costs 
as  in  other  cases  qf felony.  Id.  s.  14. 

Setting  fire  to  goods  in  any  such  building,  ^e.,  transport 
tationfor  not  more  than  ten,  nor  less  tJian  seven  years, — or 
imprisonment,  unth  or  without  hard  labour,  for  not  morS 
tJian  three  years.    Id.  s.  8. 

Svidenes. 

To  maintain  this  indictment,  the  prosecutor  must  prov^* 

I.  That  the  defendant  set  fire  to  the  station,  as  ott/e,  p.  486. 

2«  That  it  belonged  to  the  railway ;  and  was  the  property^ 
or  in  the  occupation,  of  the  railway  company,  mentioned  in 
the  indictment;  and  situated  as  there  described. 

7.  Malicious  I^furies  to  Works  of  Art. 

Destroying  or  Damaging  anything  kept  for  the  purpose  of 
Art  or  Science  in  a  Museum, 

Indictment, 
>     The  jurors  for  our  Lady  the  Queen,  upon  their 


to  wit.    i  oath  present,  that  A.  B.,  on  the day  of 

in  the  year  of  our  Lord ,  imlawfnlly  and  maliciously  did 
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JMdence, 

To  malotain  thU  Indlctmenty  the  proieeator  mut 

1.  That  the  defendant  placed  or  threw  the  piece  of  wood, 
fcc,  apon  or  acroM  the  ndlioad ;  the  name  of  the  road,  the 
parish,  &c. ; — or  that  he  did  tome  of  the  other  acts  laade 
punishable  by  the  sixth  section  of  the  statute,  as  above  meo* 
tioned,  as  laid  in  the  indictment. 

8.  The  intent  as  laid,  whidi  may  be  proved  by  dream- 
stances  from  which  the  jury  may  presume  it  If  it  was  done 
wilfully,  and  was  likely  to  produce  the  effect  alleged  to  be 
intended,  this  of  itself  will  be  good  prima  facie  evidence  of 
the  intent. 


Thrtnoing  a  Stone,  jrc.,  againtt  or  upon  a  RaUwap  Car* 

riage,  jr«?.,  vrith  intent,  ^. 

Xndictmemim 

— —     >     The  Jurors  for  our  Lady  the  Queen,  upoa  tiieir 

to  wit.    ^oathpresent,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  wilfully,  maliciously,  and  felo* 

niously  did  cast  and  throw  ["  cast,  throw,  or  eaueetofaU  or 
etrik^*^  a  stone  [*^  any  toood,  atone,  or  other  matter  or 
tkm^*\  against  and  upon  a  oeit&in  carriage  ["  engine,  tender, 
carriage,  or  ^rvdk"]  used  upon  a  certain  railway,  caUed  ^-^t 
with  intent  thereby  then  to  endanger  the  safety  of  the  peraoas 
then  being  in  the  said  carriage  ['*  anyporeon  tn  or  upon  omk 
engine,  tender,  carriage,  or  trueh"]  :  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace 
of  our  Lady  the  Queen,  her  crown  and  dignity. 

Felony;  traneportationfor  life,  or  for  not  leee  than  eeren 
yeare; — or  impAeonment,  vnth  or  without  hard  labour,  for 
not  more  than  three  yeare,  14  &  15  Vict,  c  19,  s.  7.  Coeta 
ae  in  other  caoee  itf felony.    Id.  s.  14. 


Sovienee. 

To  maintain  this  indictment,  the  prosecutor  must  prove — 

1.  That  the  defendant  cast  or  threw  the  stone  or  other  diing 
against  or  upon  the  railway  carriage,  as  stated  in  the  indict* 
ment.  If  it  appear  that  he  did  it  wilfully,  the  jniy  may  feirlj 
presume  that  he  did  it  malidoualy. 


Setting Jire  to  Stations  an  Bailnfa^s^  4*^»      ^1 

2.  The  intent  as  laid.  This  may  in  genend  be  presnmed 
from  the  act  itself;  or  it  may  be  proved  by  evidence  of  faeta 
from  which  the  jury  may  preaome  it. 

Setting  fire  to  Stations  or  Warehouiet,  jr(?. 
Indictment. 

1  The  jurors  for  our  Lady  the  Queen,  upon  theii^ 
oath  present,  that  A.  B.,  on  the day  of—, 

in  the  year  of  our  Lord ,  wilfully,  maliciously,  and  felo« 

niously  did  set  fire  to  a  certain  station  [^*  station,  engine* 

JunuB,  toarehouse,  or  other  building"']  in  the  parish  of , 

in  the  county  of ,  then  belonging  and  appertaining  to  a 

certain  railway,  called  — ^,  and  the  property  of  the 

railway  company  ['*  "belonging  or  appertaining  to  any  raiU 
ioapf  dock,  canal,  or  other  navigation"]  :  against  the  form  of 
the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  Lady  the  Queen,  her  crown  and  dignity. 

Felony ;  transportation  for  life,  or  not  less  than  seven 
years; — or  imprisonment,  with  or  without  hard  labour,  for 
not  mere  than  three  years.  14  &  15  Vict.  c.  19,  s.  8.  Costs 
as  in  other  cases  of  felony.  Id.  s.  14. 

Setting  fire  to  goods  in  any  such  building,  ^.,  tranepor- 
tationfor  not  more  than  ten,  nor  less  t?ian  seven  years, — or 
imprisonment,  with  or  without  hard  labour,  fot  not  mors 
tluxn  three  ifears.    Id.  s.  8. 

Emdenee. 

To  maintain  this  indictment,  the  prosecator  must  prov»— 

I.  That  the  defendant  set  fire  to  the  station,  as  ante,  p.  486* 

2«  That  it  belonged  to  the  railway ;  and  was  tlie  property, 
or  in  the  occupation,  of  the  railway  company,  mentioned  in 
the  indictment;  and  situated  as  there  described. 

7.  Malicious  Ir^uriee  to  Works  of  Art. 

Destroying  or  Damaging  anything  kept  for  the  purpose  of 
Art  or  Science  in  a  Museum. 

Xndietment, 

>     The  jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.    ]  oath  present,  that  A.  B.,  on  the day  of  i — ;-, 

in  the  year  of  oar  Lord ,  ^nlawAilly  and  maliciously  did 


dftt       MmUetauB  Ikfuriei  to  Wtrki  ^Ari,  J^\ 


[**  df9tr9^  or  ifoHM^'*]  a  owtain  by  tben 

[#f«ltfif  hm\y  wliieh  taid «m  thai  kept  fiir  tiie  pvr^ 

poaee  of  art  iioA,  science  aad  as  an  object  of  euriorily  P'  ori^ 
science,  or  literature^  or  as  an  dfject  of  cww9ity'*\  in  a 

oertain  miueam  called  .  \^*muaeumy  gallery ,  cabinet^ 

library^  Or  other  repository**]  ^  which  mufieum  then  "was  from 
time  to  time  open  for  the  admiraion  of-  the  public  to  view  the 
lame  [''  either  at  all  tvHes  or  from,  time  to  time  open  for  the 
^dmieeian  of  the  public,  or  qf  any  considerable  number  of 
persoris,  to  view  the  same,  either  by  the  permission  if  ike 
proprietor  thereof,  or  by  the  payment  of  money  before  enter* 
vng  the  same**"]  :  against  the  form  of  the  statute  in  sueh  case 
made  and  provided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity. 

Misdemeanor;  imprisonment  for  not  more  than  six 
months,  and  during  that  tiine  the  offender  may  be  put  to 
hard  labour,  or  be  once,  iunce,  or  thrice  privately  whipped, 
Otf  the  court  shall  direct.    8  &  9  Vict.  c.  44,  s.  1. 


JEfvidenee* 

To  maintain  this  indictment,  the  prosecutor  must  proTe — 

1.  That  the  defendant  damaged  the  article  mentioned  in  ^ 
indietment  And  if  it  be  proved  that  he  did  it  wilfully,  it 
may  fidi'ly  be  xnresumed  that  he  did  it  maliciously. 

8.  That  the  article  was  at  the  time  kept  in  the  mnseom 
mentioned  in  the  indictment,  for  the  purposes  of  art  or  adflDea, 
or  as  a  matter  of  curiosity. 

3.  That  the  museum  was,  either  at  all  times,  or  from  time 
to  time,  open  for  the  admission  of  the  public,  or  by  permisrion 
of  the  proprietor,  or  upon  payment  of  money,  as  stated  in  the 
indictment* 


JUstroying  or  Damaging  any  Picture,  Statue,  or  Monu^ 
ment  in  a  Church  or  in  Public* 

IndietmenL 

-«— -     i     The  jurors  for  our  I«ady  the  Queen,  upon  their 

to  wit    5  oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  unlawfully  and  maliciously  did 

damage  I**  destroy  or  datnage"]  a  oertain  monument  of 
G.  D.,  deceased,  by  [^stating  how],  the  said  monument  than 
Mng  in  the  ehnrch  of ,  in  the  pariah  of  ^— y  in  the 
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mty  of 9  ["any  picture,  eiatue,  nuniMnuni,  vr  petinted 

^^iase  in  aitjf  church  in-  chapel  or  ether  place  of  rcUgiemi 
^e»rehy>,'^ er  anff  etatue  er  mentanent  expeeed  to  pfMie 
mew  *'}:  agiaiiut  the  form  of  the  statute  in  such  ease  madi 
•&d  pcoTidedy  and  againat  the  peace  of  our  Lad  j  the  Qnean^ 

Imt  crown  and  dignity. 

Miedemeanor;  imprieonment  for  not  more  than  aix  mumtkOf 

and  during  that  time  the  offender  map  be  put  to  hard  laibouri 

or  he  onecy  tyjiee^  or  thrice  privately  whipped^  as  the  court 

ohall  direct,    8  &  0  Viet,  c.  44,  s.  1. 


Evidence, 
To  maintain  this  indictment,  it  muat  be  proved— 

1.  That  the  defendant  damaged  the  monument  in  questioD, 
in  the  manner  mentioned  in  the  indictment. 

2.  That  the  monument  was  at  the  time  in  the  cborch 
mentioned  in  the  indictment^  and  sitoated  as  there  deacribed« 

B.  ]i£alicioue  Ir\juriee  to  Ardmale. 

KUHng  or  Wounding  CaHle  or  Sheep. 

,  Indictment, 

—      )     The  jaroTS  for  our  Lady  the  Queeo,  opOB  thei^ 

to  wit.    5  f>^^  present,  that  A.  B.,  on  the day  of         , 

in  the  year  of  our  Lord ,  unlawfully,  malicionaly,  and 

feiloniously  did  kill,  [''Ai22,  maim,  or  wound**"}  a  certaia 
mare,  [''any  cattle,**'\  the  property  of  C.  B. :  against 
the  fenn  of  Uie  statute  in  such  case  made  and  proTlded,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
^llgnity.  [It  ie  not  et^ffieient  to  eay  that  the  defendant 
hilled  "  certain  cattle,**  but  the  epeeiet  of  cattle  killed  or 
wounded  muet  be  mentioned,  R.  v.  Chalkley,  R.  &  Ry.  S66. 
•  Felony  ;  7  &  8  O.  4,  c.  30,  s.  16;  trantportaiion  for  not 
more  than  fifteen  yeare,  nor  leee  than  ten ; — or  imprieonment, 
[with  or  without  hard  labour,  and  editary  for  not  more 
than  a  month  at  a  time,  or  three  months  in  a  year,  s.  8], 
Jfbr  not  more  than  three  yeare,    1  Viet  c.  00,  s.  2. 

Evidence, 
t  To  maintain  this  in^ctmont,  the. prosecutar  mast  proTO^.  > 


dd4         KillUff  or  Wauniing  CMU  or  Ske^. 

1.  Hie  knUng  of  the  aare  by  the  pritoner,  m  ftttad  In  tkt 
i&dietiiieQt.    Tbe words  in  the  stetate  ere  '<kiU,  mumper 
ivoniid."    A  men  ie  eeid  to  kill  en  enimel,  wImd  he  viHblly 
doee  the!  which  cenees  the  deeth  of  it.    Whera»  vpon  an  in- 
dletment  Inr  kilUiiff  a  eow,  it  appeered  that  the  oow-hooae,  im 
which  the  cow  was,  was  set  fire  to,  and  the  cow  waa  thereby 
burnt  to  death :  Taontoo,  J.,  held  that  if  the  priaooer  aet  iire 
Ie  the  eow*hoase,  he  was  goilty  <^  the  oifinoe  impntwt  to  falm« 
B,  T.  Hau§htmk,  6  Car.  ^  P.  650.    Woondieg  moat  be  hf 
some  instranieDt;  and,  therefore,  where,  apooan  indietmaot  te 
wounding  a  sheep,  it  appeared  tliat  the  prisoner  aet  a  do^  aft 
the  sheep,  iHiich  bit  and  wounded  it :  Park,  J.,  held  tlMt  this 
was  not  a  maiming  or  wounding  of  the  sheep,  by  the  priscsmTf 
wltUn  the  n»eani^  of  the  Act.    R.  v.  Hu§hM^  %  Car,  ft  JR. 
49().    And  the  wound  may  be  either  an  indeed  wonnd  17  « 
cutting  or  stabbing  instrument,  or  a  oonlDeed  wound  by  * 
blndgoon,  or  the  like.    See  ante,  p.  SOO.     Maiming  cattie^ 
withUi  the  meaning  of  this  Act,  seems  to  hare  the  same  ■igni' 
flcation  as  the  maiming  of  a  human  being,  (ees  amte,  p.  264), 
namely,  the  inflicting  an  iijury  upon  sudi  part  of  the  ani> 
mal's  body,  as  may  render  it  less  able,  in  fighting,  to  dufiiiid 
itself,  or  to  annoy  its  adyersary.   Upon  an  indictment  ibr  kin* 
log  a  mare,  with  a  count  for  wounding,  and  another  for  maim* 
ing  her,  it  appeared  that  the  prisoner  poured  nitrous  add  into 
the  mare's  ear,  and  some  of  it  either  fell  or  waa  poured  into 
the  eye,  whidi  blinded  her ;  she  lived  in  great  agony  for  ten 
days,  when  her  owner  had  her  killed ;  the  surgeon  proTed  tiiat 
the  ii\jui7  done  to  the  ear  was  what  is  technically  called  an 
ulcer,  not  a  wound ;  the  prisoner,  howerer,  being  convicted, 
the  Judges  hdd  the  conviction  to  be  right,  being  of  opinion 
that  blinding  the  mare  by  the  means  above  stated^  was  a 
maiming  witiiin  the  meaning  of  the  Act.    B.  v.  (hoeaSy  JRy* 
|r  M.  206.     But  where  a  man,  bdng  incensed  agalnsta  home 
which  had  thrown  him  and  dragged  him  some  distance  along 
the  ground,  caught  hold  of  the  horse's  tongue,  a  part  of  which 
remained  in  his  hand,  which  he  threw  away ;  it  was  not  known 
how  this  was  efibeted,  but  it  was  certainly  not  by  means  of 
any  instrument;   being  indicted  for  this,  one  count  stating 
it  to  be  a  woun<Ung,  and  another  a  maiming,  it  wee  oljoeted 
that  this  was  not  a  wounding,  not  being  ofiboted  by  any  in- 
strument, nor  a  maiming  becaoae  it  was  not  a  meanber  neesi 
eery  for  the  animal's  defence ;  and  Wigfatmen,  J.,  after  oon« 
fianriag  with  Patteson,  J.,  being  of  this  opinfam,  the  prisoner 
was  acquitted.  R,  v.  Jmim,  1  Car,  ^  K.  630.  To  constidite  a 
wounding,  however,  it  is  not  necessary  that  the  injuiy  shouhl 
be  of  a  permanent  nature ;   R,  v.  Haytooody  R,  ff  R^  16; 
but  to  constitute  a  maiming,  it  must. 

As  to  the  cattle  within  the  meaning  of  the  Act  :-*-tbe  words 
of  the  Ac^  ave  ''any  oattle."    Thismaj  be  deemed  to  teehide 
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the  tewml  species  of  cattle  mentioned  in  itat.  7  &  8  0. 4,  e.  89, 
4-  85,  noticed  ante,  p.  806,  as  to  the  stealing  of  cattle,*- 
namely,  *'  horm,  mare,  gelding,  colt,  or  filly,— boll,  cow,  09t, 
heii^,  or  calf, — ram,  ewe,  sheep,  or  lamb."  Awes  are  also 
cattle,  within  the  mesning  of  the  Act ;  B.  v.  Whitneff,  Up. 
f>  JIf.  8 ;  so  are  pigs.    B,  ▼.  Chappie,  B,  jr  Ay.  77. 

8.  That  it  was  done  maliciously.  Bat  it  is  immaterial 
whether  the  oflbnce  was  committed  from  malice  conceived 
against  the  owner  of  the  animal,  or  otherwise.  7  j*  8  (?*  4, 
tf.  80,  s,  85.  Where  it  was  proved  that  the  prisoner  thrast  a 
knift  into  the  vagina  of  a  mare,  and  cut  her,  whilst  ihe  was 
standing  quietly  in  the  stable,  and  it  did  not  appear  thai  he 
even  knew  to  whom  the  mare  belonged,  or  had  any  knowledge 
of  her  owner,  nor  was  any  evidence  given  of  his  motive  for 
committing  the  offence:  upon  being  Indicted  for  woandbig 
the  mare,  it  was  objected  that  the  stat.  1  Vict.  c.  00,  s.  8, 
which  recited  this  offence  and  altered  the  punishment,  had 
the  eflbct  of  rendering  the  twenty-fifth  sect,  of  stat.  7  &  8 
G.  4,  c.  80,  inoperative ;  but  the  prisoner  being  found  guilty, 
and  the  point  being  reserved  for  the  oytinion  of  the  judges, 
they  held  the  conviction  to  be  right.  B,  v.  Tivey,  1  Car,  jr 
jr.  704.  And  generally,  where  the  oflbnce  is  proved  to  have 
been  committed  wilfully,  the  jury  may  fairly  infer  that  It  was 
done  maliciously. 

8.  That  the  mare  was  at  the  time  the  property  of  C,  D. 


9.  MaUdaue  If\furiee  to  Ships, 

JSstHng  ftre  to  or  Casting  ateay  Ships,  whereby  Life  is 

endtmffered,  j*c. 

Indictment, 

—     >    The  jurors  for  our  Lady  the  Queen,  upon  their 

!•  wit.    $  oath  present,  that  A.  B.,  on  the day  of  — .-, 

in  the  year  of  our  Lord ,  unlawfully,  maliciously,  and 

felooiously  did  [upon  the  high  sea]  set  fire  to  ["set  ftre 
to,  east  away,  or  in  anywise  destroy "]  a  certain  ship  and 

Teasel  ["  any  ship  or  vessel "]  called  the ,  the  property  of 

€.  D.  [then  being  upon  the  high  ses].  with  intent  thereby  Umd 
foloniously  and  of  his  malice  aforethought  to  murder  several 
persons  who  were  then  in  and  on  board  of  the  said  ship  and 
vessel,  [or  whereby  the  lives  of  several  pei^sons  then  in  and  on 
board  of  the  said  ship  and  vessel  were  endangered, — '*  with 
intent  to  murder  any  person^  or  whereby  the  l\fe  of  <"»y 
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permm  i# mdangered**^ :  against  the  Ibrra  of  tiie  mtatate  !• 
taeli  eaie  made  and  provided,  aad  against  the  peace  o^  oar 
LadjTthe  Queen,  her  crown  and  dig^ty. 
FO&my;  death,    1  Vict  c  89,  a.  4. 


Smdence* 
To  malntdn  this  indictment,  the  prosecutor  must  prore — 

1.  That  the  prisoner  set  Are  to  the  ship  or  TOSseT  h&  qoes- 
tion.    jSiS0anf«,p.  486.  As  to  what  should  be  deemed  a  "ves- 
sel,"  within  the  meaning  of  the  former  Act  upon  this  subject, 
7  ft  8  Q.  4,  c.  SO,  s.  0,  has  been  in  some  cases  doubted.     Where 
It  appeared  to  be  a  pleasure  boat,  about  eighteen  feet  long,  Pat- 
teson,  J.,  inclined  to  think  that  it  was  a  vessel  within  the 
meaning  of  the  Act;   but  the  prisoner  being  afterwards  ac- 
quitted on  the  merits,  it  became  unnecessary  to  give  any  de- 
cisire  opinion  upon  the  subject.     B,  v.  Bowyer  ct  al.,  4 
Car.  I*  P.  559.    On  the  other  hand,  where  a  prisoner  was  in- 
dieted  for  setting  fire  to  a  barge,  Alderson,  J.,  intimated  that 
if  the  prisoner  should  be  convicted,  he  would  take  the  opiaioo 
of  the  judges  as  to  whether  a  barge  was  a  "  vessel "  within 
the  meaning  of  the  Act ;    but  tlie  prisoner  was  acquitted.    R. 
V.  Smithy  4  Car.  fr  P.  569. 

If  it  appear  that  the  prisoner  wilfully  set  fire  to  the  vessel, 
the  jury  may  fiiiriy  presume  that  be  did  it  maliciously. 

3.  The  ownership  of  the  vessel.  Acts  of  ownership  would, 
it  should  seem,  be  sufficient  eyidence  of  this.  But  in  general 
it  is  well  to  be  prepared  to  prove  the  ownership  by  the  regular 
evidence  of  it,  such  as  the  bill  of  sale,  certificate  of  registiy, 
kc.  See  B.  v.  Philip^  By.  ^  M.  263.  If  the  name  of  the 
owner  be  unknown,  the  veesel  must  be  desciibed  in  the  indict- 
ment as  the  property  **  of  some  person  or  persons  to  the  jurors 
aforesaid  unknown.*'  * 

3.  The  intent  to  murder,--or  the  fact  of  the  lives  of  the 
persons  on  board  being  endangered  by  the  act  of  the  prisoner, 
— as  stated  in  the  indictment. 


Setting  JIre  to  or  Destroying  a  Ship, 

Indictment.  ^ 

\     The  jurors  for  our  Lady  the  Queen,  f^n  flieir 

to  wit.    5  oath  present,  that  A.  B.,  on  the day  of , 

In  the  year  of  our  Lord ,  unlawfully,  malielooaly,  tod 


.  SMnffJire  to  or  Coating  away  S^ifi$,        SSO 

-IbloaioMly  did  set  Are  to  ["  utftre  to  arm  any  wiie  ilflftfr^,"] 
a  oartain  ship  mod  vessel,  the  property  of  C.  D.,  the  same  beiag 
then  in  an  unfinished  state  ["  whether  the  same  be  completB 
or  in  am  ynfinished  stated*]  :  against  the  form  of  the  statota  in 
aiMsh  case  made  and  provided,  and  against  the  peace  of  our 
Lady  the  Qoeen,  her  crown  and  di^ty. 

Felony;  transportation  for  life,  or  mot  less  thorn  fifteen 
yoars; — or  umprisonmemt  [with  or  toithout  hard  labom^ 
and  solitary  for  not  more  than  a  month  at  a  time^  or  three 
tmonths  in  a  year,  s.  13]  f^  not  more  than  tluee  years. 
1  Vict.  c.  89,  H.  6. 

An  attempt  to  commit  this  offence  of  setting  fire  to  a  ship 
or  vessel f  where  the  offence  itself  is  punishable  with  trano^ 
porttUionfor  Itfe,  is  now  punishable  with  transportation  for 
not  more  than  fifteen  years, — or  imprisonment  [with  or 
toithout  hard  labour ,  and  solitary  for  not  more  than  one 
wwnth  at  a  time^ or  three  months  in  a  year,  s.  l^']ffor^noi 
more  than  three  years,    8  &  9  Vict.  e.  25,  s.  7. 


JEiuidenee. 

To  maintain  this  indictment,  the  prosecutor  mart  prove — 

1.  The  setting  fire  to  the  ship  hy  the  defendant,  and  that  it 
was  done  maliciously,  as  in  the  last  case. 

2.  The  ownership,  as  in  the  last  case. 

3.  And  that  the  ship  at  the  time  was  in  an  nnflniahed  state, 
If  snch  be  the  inct. 

Settjngfire  to  or  Casting  away  a  Ship,  to  Pr^udiee  the' 
Owner  or  Underwriters* 

Indictment. 

)     The  jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.^    5os^l>  present,  that  A.  &,  on  the  — *^  day  of        », 

In  the  year  of  our  Lord ,  unlawfully,  maliciously,  and 

feloniously  did  [upon  the  high  sea]  set  fire  to  [''  set  fire  to, 
tost  away,  or  in  anywise  destroy"]  a  ship  and  yessel  called 

the ,  the  property  of  C.  D.,  [then  being  on  a  certain  Toy^ 

age  upon  the  high  sea],  with  intest  thereby  then  to  pngodioe 
[the  said  C.  D.  the  owner  {or  a  part  owner)  of  the  said  ship 
and  Tessel  as  aforesaid,— or  one  O.  H.,  the  owner  of  certain 
goods  then  laden  and  being  on  boatd  of  the  said  ahip  and 
Teasel, — or  J.  K.  and  L.M.,  who  had  before  then  seTeraUy 
underwritten  a  certain  policy  of  insni-ance  on  the  said  ship  and 
)1  for  the  said  voyage,  and  on  the  freight  thareof,  and  on 
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eertein  goods  in  the  Mid  policy  alleged  to  be  laden  on  bonid 
of  the  said  ship  and  TeMel,  and  which  fmid  policy  wsa  then  ia 
■foX\  force  and  operation,  or  at  the  case  may  he] :  against  the 
form  of  the  statute  in  such  case  made  aiMl  provided,  and 
Against  the  peace  of  our  Lady  the  Qneen,  her  crown  and 
dignity.  [  You  may  have  several  counts,  alleffing  the  imtemt 
in  various  ways,  as  above  mentioned,  and  add  a  generml 
count  as  in  the  last  form.    As  to  the  venue,  see  ante,  p.  06L 

Feiony;  transportation  for  life,  or  not  less  than  flfteoi 
years; — or  imprisonment  [with  or  without  hard  labour, 
and  solitary  for  not  more  than  one  month  at  a  time,  or 
three  months  in  a  year,  s.  12] /or  not  more  than  three  years. 
1  Vict  c  80,  s.  6. 

An  attempt  to  commit  the  offence  of  setting  fire  to  a  ship 
or  vessel,  is  now  punishable  with  transportation  for  not 
more  than  fifteen  years, — or  iinprisonment  [with  or  without 
hard  labour,  and  solitary  for  not  more  than  one  month  at  a 
time  or  threepwnths  in  a  ye0r,8,  ll]/or  not  nwre  them ttans 
years.    8  &  0  Vict.  c.  85,  s.  7. 


Svidenee. 

To  maintain  this  indictment,  the  proeecotor  must  prore— 

1.  That  the  defendant  set  fire  to,  cast  away,  or  destroyed 
the  ship,  as  stated  in  the  indictment.  See  ante,  p.  486.  And 
a  part  owner  may  be  guilty  of  this  offence,  or  as  accessory  b»> 
fore  the  ihct  in  causing  it  to  be  done  by  others.  1?.  v.  PhalUp, 
By,  j-  M.  863.  R.  v.  Wallace  et  al..  Car,  %■  M,  900.  And 
the  accessory  may  be  tried  for  it,  as  for  a  substantive  felony, 
although  the  principal  be  not  amenable  to  Justice.  J?.  ▼• 
Wallace  et  al,,  supra, 

8.  The  ownership,  as  ante,  p.  686. 

9.  The  intent  to  prejudice  the  owners,  or  a  part  owner, — or 
the  owner  of  goods  on  board,— or  the  underwriters  who  have 
underwritten  a  policy  of  insurance  *on  the  ship,  freight,  or 
goods, — as  laid  in  the  indictment.  Where  a  part  owner  was 
indicted  for  setting  fire  to  a  ship,  wiili  intent  to  iigure  the 
other  owners,  it  was  objected  that  there  was  no  evidence  what» 
6Tor  of  malice  against  the  other  owners,  from  which  the  in* 
tent  could  be  presumed :  but  the  judges  held  that  as  the  aet  of 
setting  fire  to  the  ship  must  necessarily  pr^udioe  the  ownei% 
the  prisoner  must  be  presumed  to  have  intended  that  whidi 
was  the  natural  result  of  his  act.  R,  ▼.  Phillip,  Ry,f 
M,  868.  If  the  intent  laid  be,  to  prejudice  the  owner  of  goods 
laden  on  board,  evidence  must  be  given  that,  the  goods  wws 
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pat  on  boftrd,  and  were  on  board  at  the  time  the  oflbnoe  was 
commuted,  with  proof  of  ownership.  If  the  Intent  laid  be  to 
prqndloe  the  underwriters,  the  policy  mast  be  produced  and 
proved ;  and  the  inception  of  the  ridk,  as  that  the  ship  sailed 
on  the  voyage  in  question,  iic,,  mast  likewise  be  proved.  And 
the  natural  efl^ct  of  the  destruction  of  the  vessel  bein^  tp 
prejadice  the  owners  of  the  ship,  the  owners  of  the  goods  on 
board,  and  the  underwriters,  the  fiict  by  itself,  if  proved  to  be 
wilful,  will  be  sufficient  evidence  that  it  was  done  with  intent 
to  pnjudice  those  persons  respectively. 


Damaging  a  Ship  otherwise  than  hg  Fire. 
Indictment. 

-*—     >     The  Joron  for  our  Lady  the  Queen,  upon  their 
to  wU.    5  oath  present,  that  A.  B.,  on  the  — *—  day  of  — , 

in  the  year  of  our  Lord  ,  anlawfuUy,  malioiously,  and 

feloniously  did  [upon  the  high  sea]  damage  ["  damage  ather^ 

wiee  than  hg  ftr^']  a  ship  and  vessel  called  the ,  the 

property  of  C.  D.,  [then  being  upon  the  liigh  sea],  by  ibem 
[etate  how  the  damage  woe  ^ected],  with  intent  thereby  to 
destroy  the  said  ship  and  vessel  [or  to  render  the  said  ship 
«nd  vessel  useless] :  against  the  form  of  the  statute  in  such 
case  made  and  provided,  and  against  the  peace  of  our  Lady 
the  Queen,  her  crown  and  dignity.  [  Where  the  indictment 
teas  olgected  to,  because  it  did  not  expreeslg  charge  the 
damage  to  have  been  "  otherwiee  than  byjire"  Paiteeon,  J,, 
held  U  not  to  be  necessary,  the  partictUar  vwde  in  which  the 
veeeel  was  damaged  being  stated,  R.  v.  Bowyer,  4  Car.  & 
P.  669. 

Felony;  transportation  for  seven  years; — or  imprison- 
ment [with  or  without  hard  labour,  s.  27] /or  not  more  than 
two  years,  ajul  if  a  male,  to  be  once,  twice,  or  thrice  publiefy 
or  privately  whipped,  if  the  court  think  fit.  7  &  8  G.  4, 
c  80^  a.  10. 

Fvidenee. 
To  maintain  this  indictment,  the  prosecutor  must  prove— 

I.  That  the  defendant  wilfully  damaged  the  ship  in  qcfestion, 
in  the  manner  stated  in  the  indictment;  from  which  the  Jury 
may  fldrly  infer  malice.  It  is  immaterial  whether  the  ship 
•wtA  eomplete  or  in  an  unfinished  state  at  the  time.  7^8 
0,  4,  c.  ao,  e.  10. 

a.  The  owBMhip  o£  tha  sUp,  aa  ante,  p,  6S6,    Ji  thia  can- 

a  a 


680    Doing  wi^ftfmg  tending  to  the  Loss  tf  a  Skip. 

acyt  be  prgsy^/the  ship  may  be  stated  in  the  indlefment  to  bf 
the  prq^y  ^  of  some  person  or  persona  to  tbe  Jnrora  albra^ 


nown." 


■ai^Pffek 

3.  CircomataneeB  from  wbich  the  jury  may  fcirly  preaome 
that  the  damage  vas  committed  with  intent  to  dertr^^^tbe 
ahip,  or  to  render  it  uaelesa. 

J&r^biM^ing  ^^^  Lights,  to  bring  a  Ship  udo  Ikmgtr. 

Indictment, 

)     The  jmtnv  fbr  ow  Lady  the  Queany  apoa  tiialr 

to  wit.  )  oath  present,  that  before  and  at  the  time  of  the 
committing  of  the  oflbnce  hereinafter  mentioned,  a  certain 
■hip,  the  property  of  some  person  or  persons  to  tlie  Jurors 
aforesaid  unknown,  was  sailing  upon  the  high  sea,  near  unto  ^ 

the  parish  of ,  in  the  county  of ^  and  thnt  A.B^weH ' 

knowing  the  premises,  on  the day  of ,  in  the  year  d 

•or  Lcml ,  unhiwfally  and  feloniously  did  ekfaihtt  a  ihlae 

Ught  I" false  light  or  signal"],  at  a  certain  place  within  the 
parish,  and  county  aforesaid,  with  intent  thereby  then  to 
bring  the  said  ship  into  danger:  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  pesos 
of  our  Lady  the  Queen,  her  crown  and  dignity. 
FOony,  death.    1  Vict.  c.  89,  s.  6. 

Evidence* 

To  maintain  thia  indictment,  the  prosecutor  must  prove — 

1.  That  a  ship  was  sailing  near  the  coast,  and  that  the 
defendant  exhibited  a  iblse  light,  whilst  the  ship  waa  in  sight 
of  the  place  where  it  was  exhibited. 

2.  Ciroumstancea  from  which  the  jury  may  fi4rly  jtrmuwn 
that  the  act  was  done  for  the  purpoae  of  brining  the  ship  into 
danger. 

Doing  anything  tending  to  the  Loss  of  a  Ship  ta  Distress. 

Indictment, 

^—'     \     The  Jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.    S  oath  present,  that  before  and  at  the  time  of  the 

offence  hereinafter  mentioned,  a  certain  ship,  the  property  of 

some  person  or  persons  to  the  Jurors  aforesaid  unknown,  was 

sailing  upon  the  high  sea,  near  unto  the  parish  of --'-—,  in  the 


Destroying'a  Ship  in' Distress  or  Wrwked.  ^   63i 

county  of — >-,  and  was  then  in  distrem ;  and  that  A.  B.,  well' 
knawLug  the  premiaee,  but  unlawfully  and  malicioasly  intend* 
ing  to  do  something  which  would  tend  to  the  immediate  loss 

Ai^  destruction  of  the  said  ship,  on  the day  of ,  in 

the  year  of  our  Lord ,  and  whilst  the  said  ship  was  so  in 

dlstPBSs  as  aforesaid,  unlawfully,  maliciously,  and  feloniously 
did  [here  state  what  woe  done  by  the  priwner],  the  said  [act 
qf  the  prisoner,  stating  it  shortly^  as  aforesaid,  then  tending 
to  the  immediate  loss  and  destruction  of  the  said  ship :  against 
the  ihrm  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  of  our  Lady  the  Queen,  her  crown  and 
dignity. 

Felony,  death.    1  Vict.  c.  80,  s.  6.    As  to  destroying 
bvaysor  buoy  ropes,  ^.,  see  stat.  1  &  8  G.  4,  c.  75,  s.  1. 


Evidence, 

To  maintain  this  Indictment,  the  proeecutor  must  prove — 

1.  That  the  ship  in  question  was  in  distress,  as  stated,  and 
that  the  prisoner  knew  iL 

S.  The  act  of  the  prisoner,  as  stated  in  the  indictment; 
and  if  it  ware  wUfhlly  done,  the  jury  may  presume  it  to  have 
been  done  maliciously. 

3.  That  the  act  tended  to  the  immediate  loss  or  destruction 
of  the  ship. 


Destroying  a  Ship  in  Distress  or  Wrecked,  or  Ooods 

belonging  to  it. 

Indictment. 

— >-  )  The  Jurors  for  our  Lady  the  Queen,  upon  their 
to  wit.  S  ^^"^  present,  that  before  and  at  the  time  of  the 
committing  of  the  offi)nce  hereinafter  mentioned,  a  certain 
ship,  the  property  of  some  i)erBon  or  persons  to  the  Jurors 
a£9reflaid  unknown,  was  stranded  and  ca«t  on  shore  [''  in  dis- 
tress  or  wrecked,  stranded  or  cast  on  shore"]  and  that  A.  B., 

on  the day  of ,  in  the  year  of  our  Lord ,  and 

whUst  the  said  ship  was  so  sti-anded  and  cast  on  shore,  unlaw- 
fiilly,  maliciously,  and  feloniously  did  destroy  a  certain  part 

of  the  said  ship,  to  wit,  the of  the  said  ship  [*^  any  part 

4^  any  ship  or  vessel, — or  any  goods,  mercJiandise,  or  articles 
of  any  hind  belonging  to  such  ship  or  vessel"]  :  against  the 
form  of  the  statute  in  such  case  made  and  provided,  and 

aa  \i 


0tt  Impeimg  a  Person  sating  hmtelfjrdm  Wrt^, 

tgtliut  the  petee  of  our  Lidy  fba  Qneen,  her  crowB  tmk 

FeUmp ;  trmnsptniaium  for  n&i  mors  than  flftaeB  pmn^ 
or  Uit  than  tfm ; — or  imprioonnignt  [trftA  or  tpithomt  hard 
iaboury  ond  aoUtarpfor  not  moT$  thian  a  month  ai  a  Haw, 
or  three  wumths  in  a  U^ar,  s.  IS]  for  not  wtore  tkmn  ttann 
pears.    I  Vict.  c.  80,  s.  6. 


Svidsnee* 
To  malntahi  this  indictmoot,  the  preeecntor  mast  pi  one— 
1.  That  the  ship  hi  qoeetioQ  «m  stnudeA  or  cMt  on  ahen^ 

9.  That  the  part  alleged  to  have  been  deatroyed  was  de- 
stroyed by  the  prisoner,  as  charged  in  the  indictment ;  or  that 
he  was  pieaent  aiding  and  abetting.  And  if  it  be  proved  to 
have  been  wilfully  done,  the  Jury  may  thence  &irly  pteanm^ 
that  it  waa  done  maliciMsly. 

Impeding  a  Person  saving  hsmstUffnm  IFraai* 

Indictment 

)     The  jarors  for  our  I^dy  the.  Qoea^  npee  their 

to  wit.  S  oath  present,  that  before  and  at  the  time  of  the 
committing  of  the  offence  hereinafter  mentioned,  a  certain 
ship,  the  property  of  some  person  or  persons  to  the  Juxy  albre- 
said  unknown,  was  stranded  and  cast  on  shore,  [*'  m  ditioeso 
or  wrecked^  stranded  or  east  on  sAiwe*']  ;  and  that  A.  B.,  on 

the day  of ,  in  the  year  of  our  Lord  — — ,  fiilonionaly 

and  by  force  did  prevent  and  impede  a  certain  man  to  the 
jurors  aforesaid  unknown,  whilst  he  the  said  man  was  eadea* 
vouring  to  save  his  life  ftwn  the  said  ship,  so  stranded  and 
cast  aiSiore  as  aforesaid :  against  the  form  of  the  stataie  Id 
such  case  made  and  provided,  and  agaiasft  the  paafia  of  ems 
Lady  the  Queen,  her  crown  and  dignity. 

Felony;  transportaiiom  for  life,  or  not  Isss  thantUtmsk 
gears  ;-^or  imprisonment  [with  or  without  hard  labonr, 
and  solitary  for  not  more  than  one  month  at  a  timis^  or 
three  months  in  a  year,  s.  IS] /or  not  mare  than  three  yaofw. 
1  Vict,  c  88,  8.  7. 

jEoidence^ 

To  maintain  this  indictment,  the  proaecutor  mnat  prove— 


t%rsateninff  Letter  toSestratf  Property.       IM 

1.  That  a  ship  was  stranded  or  east  on  shore,  as  stated  in 
i3k»  indictment. 

2.  That  a  man  endeavoured  to  save  his  life  from  the  ship, 
after  it  was  stranded,  &c. 

3.  The  acts  of  the  prisoner,  by  which  he  "  by  force''  impeded 
'  or  prevented  the  man,  in  his  endeaveur  to  save  his  lilb. 


IOl  Letter,  thfwtemng  to  Bwm  or  Deetroy  Property ,  or  to 

Kill  or  Murder. 

Indictment, 

— —     >     The  Jnrors  for  onr  Lady  the  Qneen,  npon  iSbxte 

to  wit.   'joath  prasent,  that  A.  B.,  on  the  ^^-  day  of , 

to  the  year  of  onr  Lord ,  knowingly  and  felonloosly  did 

^Biid  [<*  eender  deliver,  or  utter'*}  to  C.  D.,  a  certain  letter^ 
i**  letter  er  tortttntf"]  directed  to  the  said  C.  Dc,  l^r  the  name 
and  description  of  Mr.  C.  D.,  threatening  to  bum  his  honse^ 
and  his  stacks  of  grain,  hay,  and  straw  £"  threateKing  to  kUl 
er  feurder  any  ether  person, — er  to  htem  or  deetroy  any 
houee,  bam,  er  ether  htdlding,  or  any  rick  or  etaek  qfgrafn, 
hay,  or  etraw,  or  other  agricultural  produce^'"] ;  and  whidi 
said  letter  is  as  follows,  that  is  to  say, — [here  set  out  the  letter 
verbatim] ;  against  the  form  of  the  statute  in  such  case  made 
•and  provided,  and  against  the  peace  of  onr  Lady  the  Qneeo^ 
her  crown  and  digni^.    ^As  to  the  venue,  see  ante,  p.  74. 

FeUeny  ,*  tranSportatienfor  life,  or  for  not  lees  than  seven 
years  ;^or  imprieonment  Iwith  or  without  hard  labour']  Jbr 
net  mere  than  four  years,  and  if  a  male,  to  be  once,  twice,  or 
thrice  pubHcly  or  privately  whipped,  if  the  court  think  JtL 
1«  ft  11  Viet  c  66, 8.  1. 


Bvidenee, 
to  iftatatahk  this  indictment,  the  prosecutor  must  prove— 

1.  Hie  Bending  of  tfie  letter,  as  ante,  p.  9S4. 

S.  The  letter  being  prodoced  and  proved,  must  be  read; 
and  the  prosecutor  or  other  witness  must  give  sach  estplana- 
tton,  if  necessary  and  practicable,  as  to  render  any  deai»tful 
in  tt  intelligible. 


M4  Forgery. 


SBCTXOXr  TZ. 

Forgery, 

Indictment, 

)     The  juron  for  our  Lady  the  Queen,  iipoa  tibtit 

to  wit.    S  <x^^  present,  that  A.  B.,  on  the ^  dmy  of — rra 

in  the  year  of  our  Lord ,  feloniously  did  forge  a  certain 

[bill  of  exchange],  ^  ith  intent  thereby  then  to  defraad :  nge*****^ 
tlie  form  of  the  Btatute  in  such  case  made  and  proTided,  and 
against  the  peace  our  Lady  the  Queen,  her  crown  and  dignity. 
(Second  count  for  uttering. )  And  the  jurors  aforesaid,  npon  their 

oath  aforesaid,  do  further  present  that  the  said  A.  B.,on  tfia 

day  of ,  in  the  year  aforesaid,  felonionsly  did  ofl^  and 

utter  [*<  qffer,  utter,  diepose  of,  or  put  q/f ']  a  certain  forged 
[bill  of  exchange],  with  intent  thereby  then  to  defraud,  be  Che 
said  A.  B.,  at  tibe  time  he  so  offered  and  uttered  the  said  last- 
mentioned  forged  [bill  of  exchange],  then  well  knowing  the 
the  same  to  be  forged :  against  the  form  of  the  statute  in  eoeb 
ease  made  and  provided,  and  against  the  peace  of  ovr  Lady 
'  the  Queen,  her  crown  and  dignity. 


The  indictment]  The  form  qf  an  indictment  forforgerp, 
ie  now  very  much  eimplified  ky  the  recent  etatute^  14  ^  IP 
Vict,  c,  100.  By  sect,  5,  in  any  indictment  for  forging  or 
uttering  any  instrument, ''  it  shaU  he  sufficient  to  descriSbe 
such  instrument  by  any  name  or  designation  by  which  the 
same  may  be  usually  knownf  or  by  the  purport  thereqft 
without  setting  out  any  copy  or  facsimile  thereof  or  oth^ 
wise  describing  the  same,  or  the  value  thereqf."  So  that  the 
forged  instrument  may  now  be  described  simply  by  the 
name  by  which  it  is  usually  known, — as,  a  eertatn  biU  qf 
exchange,  promissory  note,  ba$ih  qf  JBngland  note,  wiU,  deed, 
bond,  cheque,  Av.,  without  further  description;  for  ii^itanee, 
in  the  case  (f  a  bill  qf  exchange,  it  is  not  necessary  to 
state  by  whom  or  on  whom  it  purports  to  be  drawn,  or  by 
whom  accepted,  or  the  date  or  amount,  or  at  what  time 
after  date  or  sight  it  is  drawn, — or  to  give  any  other  descrip' 
tion  than  to  call  it  simply  "  a  certain  bUl  of  exchange," 
And  by  sect,  8,  it  shall  be  student  in  any  indictment  ffr 
forging,  uttering,  qffering,  disposing  qf,  or  putting  off  any 
instrument  whatsoever,  *'  to  allege  that  the  defendant  did 
the  act  with  intent  to  drfratui,  without  alleging  the  intent 
qf  the  defendant  to  be  to  dtfraud  any  particular  person ; " 


mnd  fipoii  ih0  trkUf "  it  shaU  not  be  imcwotj^  to  prow  m 
intent  on  the  part  of  the  dtfendant  to  defrmtd  anjf  particular 
pereon,  but  it  ehaU  be  eiifficient  to  prove  that  the  de* 
fendant  did  the  act  charged  with  an  intent  to  d^raud.*'  Th^ 
venue  may  be  laid  in  any  county  or  place  in  which  the  de* 
fendasnt  ehall  be  apprehended  or  be  in  custody.  Ante,  p.  71^ 
^  the  forgery  consist  of  an  alteration  mer^y,  it  is  deemed 
in  law  a  forgery  of  the  whole  instrument,  and  wiU  suppcH 
an  indictment  for  that  offence ;  the  point  has  been  ruled 
^qfon  an  indictment  on  a  statute,  containing,  as  the  present 
-statute  €u  to  forgery  does,  the  word  '*  alter'*  as  well  ae 
*' Jorge,*'  R,  ».  Teagiie,  R.  &  Ry.  38.  R.  r.  Treble,  R.  & 
Ry.  164.  Or  the  indictment  may  be  special,  for  the  altera^ 
tUm,  stating  that  the  prisoner  did  "  feloniously  alter"  the 
vnetrument,  stating  how,  andin  what  particulars.  See  R.  v, 
J}jaou  Post,  R.  k  Ry.  101 .  But  where  the  acceptance  alone 
cf  a  bill  of  exchange  is  forged,  it  cannot  be  deemed  or 
treated  as  a  forgery  of  the  whole  bill.  4nd  therefore^ 
where  an. indictment  contained  two  counts  for  uttering,  one 
in  the  usual  form  for  uttering  a  forged  biU  of  exchange,  the 
other  stating  that  the  prisoner,  having  in  his  custody  and 
possession  a  certain  bill  qf  exchange  (setting  it  out)  with  a 
certain  forged  acceptance  thereon  (setting  it  also  out)  "felo* 
niously  did  offer,  utter,  dispose  of,  and  put  qff' {then  and  there 
knowing  the  said  acceptance  to  be  forged)  the  said  bill  qf 
moehangei"  the  evidence  proved  the  acceptance  alone  to 
be  forged;  and  it  was  objected  that  this  did  not  sustain  the 
first  count,  for  as  the  statute  mentions  both  tlie  bUl  and  the 
acceptance,  the  forgery  qf  the  bill  could  not  be  deemed  to  iti- 
dude  that  qf  the  acceptance  \  and  as  to  the  second  count  U 
was  bad,  ae  not  containing  any  express  averment  that  the 
prisoner  uttered  the  forged  acceptance,  but  merely  the  bill : 
the  prisoner  was  found  guilty  ;  but  these  okjections  being 
reserved  for  the  opinion  ^  the  judges,  they  held  the  conv(e~ 
tion  to  be  wrong.  R.  r.  Horwell,  6  Car.  &  P.  148,  Ry.  k, 
H.  405.    And  the  same  ae  to  a  forged  indorsement. 

The  above  form  qf  indictment  will  be  found  to  anstoer  in 
all  cases  qf  forgery  or  uttering  of  a  forged  instrument,  by 
merely  inserting  the  usual  name  qf  the  instrument  in  each 
count. 

Punishment.]  Forging,  altering,  or  uttering  an  exchequer 
bUl  or  exchequer  debenture,  or  any  indorsement  on  or  assign^ 
ment  thereof — or  an  East  India  bond,  or  any  indorsement  or 
assignment  thereof, — or  a  note  or  hill  of  the  bank  of  England^ 
called  a  bank-note  or  bank  bill  of  exchange,  or  bank'post 
bill,  or  any  indorsement  or  assigment  thereof, — or  a  will, 
testament,  or  codicil,  or  testamentary  writing,-^a  bUl  of 
exchange  or  promissory  note,  or  any  indorsement  thereon,  or 


mp  aecepiatiee  qf  a  HU  tf  e«0JUnH^,— «ii  tijiiii  fili>y/>r 
tkt  payirunt  ^ifUMuy,— <v  «  I0ary«fi#  or  ordetjtr  tkeprnj^ 
meni  if  mmey :  FeUmy ;  I  W.  4,  e.  06,  b»  3; 
fhmfor  life,  9r  /br  ti^e  Im#  than  se^wn  ymnrv,  or 
Wwnt  [tffitk  or  wUkeut  hard  ia&mtr,  tmd  $0Hiary  far 
mare  than  a  numth  nt  a  Hme,&r  tkrm menthsima y«ttr,ft. 9] 
,/bf*  not  more  than  ftmr,  or  loot  than  two  ffMrau   1   Viet. 

Forffingy  altering^  or  uttering  a  deod^ — a  bandy- 
itf<,  or  copy  thereqff — a  receipt  or  acqmittaneefer  mcna, 
good»f  an  accoitntable  receipt  for  money  or  goods  or  fur 
note,  MA,  or  other  security  for  money ^ — or  a  warranty  ardtr^ 
or  request  for  the  deiioery  or  tratufer  of  goodSy  or  far  tha 
ddivery  ef  any  note,  hUl,  or  other  security  far  mamagi—^ 
feUmyy  the  lihe  pwiishment.     1  W.  4,  c.  06, «.  10,  M, 

Accessories  before  the  faety  the  same  punishatint  ;- 
aess&ries  after  the  facty  imprisonmeHt,  ^.,  for  noi 
than  two  years.    1  W.  4,  e.  66,  b.  25. 

Forging,  alteringy  or  uttering  instruments  made  ar_ 
porting  to  be  made  out  of  JBngiandy'-the  wamB 
a»  \f  theihstrument  wen  made  or  purported  to  bo  mads  <» 
England,  Id.  8.  90.  The  punishment  in  other  eases  of 
forgery y  shall  be  mentioned  biiresfter. 


JPrtdiHCOu 

To  tttaintaiii  the  ii«C  eoiuit  of  Chi>  indleCmeiit-^ 

1.  The  instrament  must  be  prodaeed,  if  fortbeomiiig ;  and 
the  pnieectttor  must  prove^- 

S.  That  ft  is  forged. 

3.  That  it  was  |M%ed  b^  the  defendaot. 

4.  The  iDtent  to  defraud. 

To  mufutidn  the  eeeond  coont  6t  tb»  iadletmenty  tin  pn)e»- 
eiitor  muflt  pwj^e— 

1.  The  uttering. 

5.  That  the  instrument  is  forged ;  and  for  this  pnrpoae  it 
mtuit  be  produced,  if  fortbooming. 

3.  That  the  defendant  al  the  time  he  «ttered  or  ofhred  lt» 
hnovr  it  to  he  Ibiged. 

4.  Tlie  Intent  to  defimad. 

Having  thns  statiHl  shortly  ^hat  is  ned^Hikfj  t6  be  proved, 
I  shall  now  proceed  to  state  the  Aanner  of  proving  it;  whieh 


Evidence  f^i\e  Forgery,  S87 

1  "propoato  to  46 J  xaiAet  (he  foUotdng  betads  :  1.  the  foi^gisg; 
8.  the  uttaring ;  3.  the  inrtrument  forged. 


1.  Th€  Forging. 

'  Fonneriy  if  the  instmaieiit  chugged  to  he  Ihigedy  piu^fKirted 
to  be  that  of  «  known  exiethig  pioty,  be  was  not  aUowed  to 
prore  the  ibrgery,  bmt  It  must  have  been  proTed  by  penons 
«onT0raant  with  his  handwriting,  and  who  ooald  swear  that  to 
the  best  of  their  belief  the  part  ^  the  iaftrament  poiporting  to 
be  of  hie  handwriting,  was  not  so.  But  by  stat.  9  G.  4,  c.  89, 
.8. 2^  no  person  shall  be  an  inoompeteot  witness  In  suppmt  of  a 
preseoQtion  for  ibrginir  or  ntteriog  a  forged  deed,  writing, 
Instmment,  or  other  matter,  by  reason  of  any  intersst  sncfa  per- 
aon  may  have  or  be  supposed  to  have  in  respect  of  snch  deed, 
writing,  instmment,  or  other  matter.  And  now,  by  stat  6  &  7 
•Vict.  e.  86,  s.  1 ,  no  perM>n  offisred  as  a  witness  shall  l>e  exdnded, 
by  reason  of  faicapaeity  from  interest,  ih>m  giving  evidence, 
upon  the  trial  of  any  iasne  or  matter,  dvii  or  criminaL  See 
4nU€t  p.  151. 

■If  a  man  draw,  aeeept,  or  indorse  a  bill  of  exchange,  in  the 

oame  of  anotiier,  without  his  authority,  it  is  forgery.    But  if 

he  sign  it  with  his  own  name,  per  procuration  of  the  party 

whom  he  intends  to  represent,  it  is  no  forgery ',  it  is  no  &lse 

making  of  the  instrument,  but  merely  a  false  assumptien  of 

authority.    This  has  reoently  been  decided  by  the  criminal 

court  of  appeati,  with  respect  to  an  indorsement  on  a  UU  of 

etdiange;   B.  v.  WkUe,  2  Car.  jr  K.  404,  1  J>sii.  908; 

•suid  may  be  considered  as  applying  to  all  iastrnmenls  signed 

per  procuration;  previously  to  which,  the  point  was  much 

<loulrted.   But  if  a  man  really  have  the  authority  of  another  to 

use  his  name,  and  do  so,  it  is  the  same  as  if  the  other  had 

written  it,  and  is  not  a  forgery ;  or  even  if  it  be  done  under 

^sireomstances  that  the  writer  may  fairly  and  b&nd  fide  think 

that  he  has  the  authority  of  the  other  party  (and  which  is  a 

question  for  the  jury),  it  is  not  a  forgery.    Per  Coleridge^  J. 

-in  R.  V.  Forbee,  7  Car.  ^  P.  224.    But  if  he  did  so  without 

authority,  even  although  intending  to  pay  or  take  up  the  bill. 

Ice,  before  or  when  it  shouM  become  due,  and  expecting  to  be 

Ale  to  do  so,  it  would  be  forgery.    Id.    So,  if  a  man  exceed 

an  authority  given  to  him,  with  intent  to  defraud, — as  if  a 

blaak  aeosptanes  be  given  to  a  man,  with  authority  to  draw  a 

bill  for  a  certain  amount,  and  he  fraudulently  draw  it  for  a 

larger  amount,  it  is  a  forgery.    R.  v.  Minter  Hart,  7  Car,  A* 

P.  662,  Ry,  ^  M.  486.  So  where  the  prosecutor  gave  a  blank 

cheque  upon  his  bankers,  to  his  clerk,  to  draw  a  cheque  for 

the  amount  of  a  bill  and  expenses  which  he  had  to  provide 

forr,  and  the  clerk  'filled  up  the  cheque  for  a  much  larger 

aa  3 
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•moimt,  and  kept  the  whole  of  it,  under  a  dalm  of  Kb  beii% 
dae  to  him  for  salary,  but  which  the  master  at  the  triil 
wholly  denied :  the  jndgee  held  this  to  be  forgery.  B,  T 
WiUon,  2  Car,  4*  K,  627. 

If  a  bill  of  exchange,  &c.,  be  drawn,  accepted,  or  indorsod 
in  the  name  of  a  flctitioos  person,  this  is  deemed  a  forgery, 
and  will  support  an  indictment  for  forging  the  bill,  aooq;rtattoey 
or  indorsement  respectively.  Where  the  prisoner  obtained 
money  from  one  Blackwell,  for  a  cheque  on  Jones,  Uoyd, 
k  Co.,  bankers,  purporting  to  be  drawn  by  O.  Andrewes,  fai 

favour  of Newman,  esquire,  or  bearer,  telling  him  at  die 

same  time  that  it  was  for  Mr.  Newman,  of  Soho-sqnare,  hi 
whose  service  be  had  been  for  three  months,  and  that  llr. 
Newman  had  put  his  name  on  the  back  of  it ;  upon  his  bong 
indicted  for  forging  snd  uttoing  this  cheque,  it  was  proved 
that  no  person  of  the  name  of  O.  Andrewes  kept  cash  at  Jones, 
Lloyd's,  and  that  the  name  on  the  back  of  the  cheque  was  not 
that  of  Mr.  Newman,  of  Soho-square,  and  that  the  priscmer 
had  never  been  in  that  gentieman's  service :  Parke,  J.,  (after 
conferring  with  Gaselee,  J.,)  held  this  to  be  suffident  priw^ 
facie  evidence  that  ''  G.  Andrewes"  was  a  flctitions  person, 
and  told  the  jury  that  if  they  were  of  that  opinion,  they  sbonM 
find  the  prisoner  guilty ;  if  the  cheque  were  really  <hrawn  by 
a  person  named  G.  Andrews,  (in  which  case  the  oiibnce  wookl 
be  a  fraud  only,  and  not  a  forgery),  the  prisoner  might  have 
produced  him,  or  given  some  evidence  on  the  subject:  the 
prisoner  wss  found  guilty  of  the  uttering.  R.  v.  BaeHtr, 
6  Car.f^P.  118.  Where  the  prisoner  went  to  the  shop  of  a 
silversmith,  and  after  selecting  several  articles,  took  out  his 
purse,  as  if  to  pay  for  them,  but  saying  he  had  not  money 
enough  about  him,  tendered  a  cheque  upon  a  banker,  pur^ 
porting  to  be  drawn  by  H.  Turner,  of  Green-street,  for  six 
guineas ;  the  silversmith  took  down  his  address  as  U.  Turner, 
(imagining  him  to  be  the  drawer  of  the  cheque)  and  the  pft- 
soiier,  looking  over  him,  desired  him  to  add  "  Junior,  Koah V 
row,  Hampton-court;"  the  cheque  was  presented  and  dia- 
honoured,  no  such  person  as  H.  Turner  keeping  cash  at  the 
banker's,  and  no  person  of  the  name  residing  in  Green's-street 
or  at  Hampton-court,  nor  was  there  any  sudi  place  as  NoahV 
row  there :  the  prisoner  being  Indicted  for  forging  the  cbeqne, 
was  found  guilty ;  and  the  Judges  held  the  conviction  to  be 
riglit.  R.  V.  Sheppardf  2  East,  P.  C.  967.  1  Leackj  265. 
Where  a  bill,  purporting  to  be  drawn  by  Thomas  Webb,  of 
Nottingham,  and  to  be  accepted  by  Samuel  Knight,  Market- 
place, Birmingham,  was  passed  by  the  prisoner  to  the  prose- 
cutor, the  prisoner  representing  his  name  to  be  King,  of 
King's-square,  which  he  said  was  chiefly  his  property  :  upon 
4i}  indictment  against  him  for  forging  and  uttering  this 
bi/;,  the  prosecutor  proved  that  he  went  twice  to  Birmingham 
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t&  iDquIre  after  Knight,  the  acceptor;  but  eoold  find  no  soeh 
person;  that  be  nuule  inquiries  at  Nottingham  for  Webb,  tha 
drawer,  but  could  not  find  him ;  and  that  he  made  enqiiiriea 
lor  the  prisoner  at  King's-square,  but  could  not  hear  of  any 
0ach  person.there ;  on  hie  crose-examlnation  he  admitted  thi^ 
he  waa  a  stranger  at  these  places ;  and  no  person  acquainted 
with  them  was  called  as  a  witness :  Parke,  J.,  after  confeiTing 
'with  the  other  judges  present,  held,  that  although  this  was  not 
▼ery  satis&ctory  evidence,  nor  the  usual  evidence  in  such 
coses,  yet  that  it  was  evidence  to  go  to  the  jury  of  this  being  a 
fictitious  bill :  the  prisoner  was  ultimately  acquitted.  B,  v. 
King,  5  Car,  f*  P.  123.  Where  the  prisoner,  James  Bolland, 
having  a  genuine  note,  indorsed  by  the  payee,  indorsed  his 
own  name  upon  it,  for  the  purpose  of  getting  it  discounted ; 
but  it  being  suggested  to  him  that,  for  reasons,  his  name  being 
upon  it  might  prevent  its  being  negotiated,  he  erased  the  sur- 
name, except  the  initial  letter,  a,nd  added  "anks,"  making 
the  name  James  Banks ;  being  afterwards  asked  by  the  person 
who  was  about  to  discount  the  note,  who  James  Banks  was, 
he  said  he  was  a  person  of  property,  residing  in  Rathbone* 
place,  and  dealt  largely  in  wines  and  spirits  :  the  drawer  and 
payee  of  the  note  becoming  bankrupt,  and  no  such  person  as 
bulks  being  found  in  Rathbone-pJace,  Bolland  being  applied 
to,  denied  ^1  knowledge  of  the  note ;  he  was  then  apprehen- 
ded and  charged  with  the  forgery,  when  some  person,  in  the 
name  of  James  Banks,  paid  the  amount  to  the  holder;  Bolland 
nevertheless  was  indict  for  the  forgery,  and  convicted ;  and 
the  case  being  reserved  for  the  opinion  of  the  judges,  they  held 
the  conviction  right,  and  he  was  executed.  BollaruVs  cas^ 
3  JEagt,  P.  C  958.  1  Leach,  83.  Where  the  prisoner  was 
indicted  for  forging  and  uttering  a  cheque  on  Cox,  Oi*een- 
wood,  &  Co.,  who  were  army  agents  and  bankers,  purporting 
to  be  drawn  by  one  John  Weston  ;  a  clerk  of  Cox,  Greenwood, 
&  Co.,  to  whom  the  cheque  had  been  presented  and  who 
.had  reused  to  pay  it,  proved  that  no  person  of  the  name  of 
John  Weston  kept  an  account  with  his  employera ;  however, 
in  cross-examination,  he  admitted  that  he  was  clerk  in  the 
army  department  of  the  house,  and  not  in  that  of  the  bank, 
and  that  he  did  not  know  all  the  customers,  but  he  added  that 
he  did  not  know  any  customer  of  the  name  of  Weston,  and 
that  upon  enquiry  of  the  other  clerks,  he  found  there  was  no 
such  person  :  Parke,  J.,  held  this  to  be  primd  Jade  evidence 
for  the  jury,  sufficient  to  call  upon  the  prisoner  to  show  wtio 
the  drawer  of  the  cheque  really  was ;  and  Patteson,  J.,  and 
Gumey,  B.,  concurred.  B.  v.  Brannan,  6  Car.  ^  P.  326. 
But  where,  upon  an  indictment  for  forging  a  bill  of  exchange, 
which  appeared  to  be  drawn  by  the  prisoner  upon  **  Thomas 
Bowden,  baize  manufacturer,  Romford,  Essex,"  and  was  ac- 
cepted '' Thomas  Bowden,  payable  when  due  at  No.  40, 
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Castle-street,  Holborn,  LondoD,**  It  wn  pr^oved  on  llie  {Hot  9/t 
ttie  prosecutioii  that  no  such  pmon  IWed  at  40,  Caatte  stigsl, 
or  had  ever  lived  or  was  kiM>wn  at  Romford ;  bat,  for  the 
prisoner,  it  was  proved  that  the  aceeptanoe  was  tfae  gemdns 
signature  of  Thomas  Bowden  (who,  however,  new  was  a 
haize  manafhctorer  dt  Romfwd),  tioA  tiie  oceapter  of  the 
house  in  Cast1e<4treet  said  that  he  knew  the  aoeeptor,  hat  he 
had  never  given  him  antboilty  io  make  hHIs  payable  at  his 
house :  the  prisoner  was  convicted ;  but  the  case  being  i«- 
served  for  the  opinion  of  the  judges,  a  majority  of  them  held, 
that  thus  adopting  a  false  description  and  addition,  where  a 
felse  name  was  not  assnmed,  and  where  there  was  no  person 
answering  the  description  or  addition  given,  was  not  a  fingeiy, 
and  they  directed  an  application  to  he  nnde  for  a  panlon. 
R.  ir.  Webby  Ji.  $•  By,  405.  8o,  where  it  appeared  that  the 
prisoner,  in  psjrmenl  of  wheat  which  he  had  purchased  from 
the  prosecutor,  hidorsed  to  him  a  bill  for  800/.,  dmwn  by  Hy. 
Williams  h  Co.,  Stransea  bank,  upon  '*  Messrs.  WiUSamk 
&  Co.,  bankers,  Birchin^lane,  London,"  with  a  small  figure  8 
in  the  corner,  but  it  did  not  exactly  appear  whether  thttt  was 
on  the  bill  at  the  time  it  was  Indorsed,  or  not ;  there  was  a 
balance  of  402.  still  doe  to  the  prosecutor,  for  which  the  prf- 
noner  drew  a  bill  upon  the  same  parties ;  there  was  a  respeet- 
able  banking  house,  of  the  firm  of  Williams,  Birch,  &  Co.,  si 
No.  90,  Birchin-lane,  who  usually  accepted  bills  as  **  WUliaatt 
k,  Co. ;"  there  was  also,  at  No»  8^  Biivhin-lane,  a  counting- 
house,  having  on  a  large  brass  plate  on  the  door  **  WilUamS 
k,  Co.  }**  at  the  time  he  drew  the  second  bill,  the  prisoner  waS 
asked  whether  the  drawees  were  Williams,  BirCh,  &  Co.,  and 
he  said  they  were ;  the  200/.  was  presented  at  No.  3,  Binhin- 
lane,  for  acceptance,  and  was  accepted :  the  prisoner  being 
indicted  for  forging  and  uttering  this  bill,  and  being  found 
guilty,  the  case  was  reserved  for  the  opinion  of  the  jn&geB ; 
ten  of  whom  held,  that  the  fhcts  proved  did  not  amount  to  the 
crime  of  forgery,  and  therefore  recommended  a  pardon.  R.  v. 
Watts,  A.^i?y.  486%  But  in  general  trhere  it  appears  that 
the  prisoner,  by  his  representatiouB  as  to  the  party  to  as  In- 
etrument,  identifies  him  with  a  particular  known  person,  and 
it  turns  out  not  to  be  that  person,  and  the  misrepresentation 
was  made  for  the  puri>ose  of  fraud,  that  wHl  be  at  least  primA 
fttcie  evidence  of  forgery*  Where,  therefore,  the  prisoner 
uttered  a  promissory  note,  purporting  to  be  drawn  by  one 
Wm.  Holland,  and  payable  to  the  primner  or  his  order ;  and 
when  he  passed  the  note,  he  represented  to  the  person  to  whom 
he  passed  it,  that  it  was  dmwn  by  Wm.  Holland,  who  kept 
the  Bull's  Head,  at  Tipton ;  upon  the  trial,  that  Wm.  Holland 
proved  that  the  note  was  not  drawn  iny  him,  but  he  said  that 
there  was  a  gentleman  (not  in  bualness)  of  the  same  name  at 
Tipton  :  the  prisoner  being  convicted » tfae  judges  held,  that  as 
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the  prisoner  represented  that  Wm.  Holland,  irlib  kept  the 
Ball's  Mead,  at  Tipton,  ^'as  the  maker  of  the  note,  and  as  he 
himself  as  payee  mnst  have  known  the  particulars,  it  was  sof^ 
floient  for  &e  prosecutor  to  show  that  it  was  not  the  note  of 
Win.  Holland,  of  the  Bull's  Head,  and  it  lay  on  the  prisoner 
to  prove  it  to  be  the  genuine  note  of  another  Wm.  Holland,  If 
-such  were  the  fact.  R.  v.  Hampton,  Ry.  ^  M.  255.  So, 
where  the  prisoner  agreed  with  the  prosecutor  for  the  purchase 
of  some  property  for  100/.  for  (as  lie  alleged)  Messrs.  Nichol- 
son Sc  Co.,  of  Ipswich,  whom  he  represented  as  general  mer- 
chants there,  and  hlglily  respectable  men,  and  after  some  days 
he  produced  to  the  prosecutor  two  bills  for  SOL  each,  purport- 
ing to  be  accepted  by  *'  Nicholson  &  Co.,"  payable  at  Praed 
ft  Co.'s,  Fleet-street,  the  place  for  the  prosecutor's  name,  as 
drawer,  being  left  blank,  to  be  filled  op  by  him ;  when  the 
hills  beicame  due,  they  were  presented  at  Praed's  for  payment, 
but  refused :  the  prisoner  being  indicted  for  forging  and  utter- 
ing these  bills,  it  was  proved  that  the  body  of  each  bill  was 
in  the  prisoner's  handwriting,  that  no  such  persons  as  Nichol- 
son &,  Co.  resided  or  were  general  merchants  at  Ipswich,  and 
that  no  such  persons  ever  had  an  account  at  Praed's ;  on  the 
other  hand,  a  witness  for  the  prisoner  proved  that  he  had 
often  seen  a  person  named  T.  Nicholson  at  the  prisoner's  of- 
fice, but  he  had  never  seen  him  write  ;  and  it  was  urged  on 
the  part  of  the  prisoner  that  this  was  like  Webb's  case,  ante, 
p.  540,  where  it  was  holden  that  a  mere  false  description 
or  addition  of  the  party,  could  not  constitute  forgery:  but 
Bosanquet,  J.,  held  that  if  this  acceptance  were  even  written 
by  Nidiolson,  yet  if  he  did  it  to  represent  a  fictitious  firm,  for 
the  purpose  of  fraud,  it  was  a  forgery ;  the  prisoner  was  found 
guilty  of  the  uttering.     JR.  v.  Rogers,  8  Car.  ^  P.  629. 

So  if  a  man  assume  a  fiEtlse  name  for  the  purpose  of  firaud, 
and  draw  and  accept,  or  indorse  a  bill,  &c.,  in  that  name,  ft 
will  be  forgery.  Where  a  man  named  John  Henry  Aiddea, 
who  was  well  known,  having  several  times  been  tried  at  the 
Old  Bailey,  took  a  house  in  Argyle-street,  by  the  name  of  John 
Mason,  and  in  that  name  drew  a  promissory  note,  which  one 
Byron  passed  to  Gedge,  the  prosecutor,  for  some  linen ;  but 
Oedge^s  shopman,  before  he  let  him  have  the  linen,  called  at  the 
house  in  Argyle-street,  and  saw  the  prisoner,  who  told  him  that 
his  name  was  John  Mason,  that  the  note  was  his,  and  that  it 
would  be  paid :  being  indicted  for  forging  tills,  many  of  the 
judges  were  of  opinion  that  it  was  forgery,  many  that  it  was 
not,  and  in  the  mean  time,  Ashurst,  J.,  imagining  that  the 
judges  had  decided  that  it  was  not,  gave  judgment  at  the  Old 
Bailey  accordingly.  Aiekle'seaM,  2  Baet,  P.  C.  96d.  Biit 
where  a  woman,  named  Mary  Dunn,  pretending  that  she  was 
the  widow  of  one  Wallace,  a  deceased  seaman,  obtained  money 
of  Hooper,  the  prosecutor,  on  account  of  the  wages  due  to 
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WaHaee,  upon  her  giviog  him  4  promiaMirj  note  ftir  Um 
amoant ;  as  she  coald  not  write.  Hooper  drew  the  note,  and 
asking  her  what  name  he  should  put  to  it,  she  said  liary 
Wall^,  which  was  accordingly  done  and  she  signed  by  a 
cross :  being  indicted  for  this  as  a  foigery,  and  convicted,  the 
case  was  reserved  for  the  opinion  of  the  judges,  nine  of  whom 
declared  it  to  be  forgezy.    Dtmn>  caUy  2  BoMt^  P.  C.  90S. 
So,  where  the  prisoner,  upon  purchasing  a  horse  from  the 
prosecutor,  gave  in  payment  a  bill  for  282.,  drawn  on  bankers 
in  London,  with  loi.  in  money ;  being  asked  to  indorse  the 
bill,  he  indorsed  it  '*  Luke  Marsden,"  and  being  asked  whera 
he  Hved,  he  replied  in  York;  the  name  "  Luke  Marsden"  did 
not  particularly  induce  the  prosecutor  to  take  the  bill,  for  if 
the  prisoner  had  indorsed  it  in  any  other  name  he  would 
have  taken  it  as  readily ;  the  bill  being  returned  dishonoured, 
it  was  ascertained  upon  inquiry  that  the  real  name  of  the 
prisoner  was  Thomas  Marshall,  and  he  had  never  before  gone 
by  any  other,  and  that  although  he  had  lived  in  York,  he 
had  \S^  it  a  year  and  a  half  before  this  transaction :  the  pri- 
soner being  indicted  for  forging  this  indorsement  and  con- 
victed, the  judges  held  the  conviction  right,  it  appearing  thai 
there  was  no  doubt  of  the  intent  to  defraud.    22.  v.  MarskaXL 
R.  t  JRy.  75.    S.  P.  JR.  v.  Tajt  alias  Tvftj  2  Eatt,  P.  C. 
050.    So,  where  the  prisoner,  named  Taylor,  upon  receiv- 
ing payment  of  a  bill  of  exchange,  wrote  a  receipt  on  it 
and  signed  it  '^W.  Wilson;''   it  appeared  that  he  had  got 
possession  of  the  bill  by  some  undue  means,  and  the  fictitious 
name  was  used  to  elude  inquiry :  being  indicted  and  convicted, 
as  for  forging  a  receipt,  the  case  was  reserved  for  the  opinion 
of  the  Judges,  eleven  of  whom  held  it  to  be  forgeiy;  for 
although  the  prisoner  did  not  gain  any  additional  credit  by  sign- 
ing as  he  had  done,  yet  it  was  a  forgery,  for  it  was  to  de&aud 
the  owner,  by  preventing  him  from  tracing  the  person  by  whom 
the  money  was  receiv^.    B,  v.  Taylor,  2  £ast^  P,  C.  960. 
1  Leach,  255.    So,  where  the  prisoner  purchased  some  fur- 
niture from  an  upholsterer  at  Bath,  giving  his  name  and  ad- 
dress **  Samuel  Millward,  No.  12,  Kensingtou-place,  Bath  ;" 
the  goods  were  sent,  and  other  goods  ordered  by  him  shortly 
afterwards,  amounting  in  all  to  402.  lOf. :  he  then  ordered  his 
account,  saying  he  would  give  the  prosecutor  his  bill  on  his 
bankers  in  London,  for  the  amount ;  and  he  shortly  afterwards 
brought  him  a  bill  for  60/.,  purporting  to  be  drawn  by  Samuel 
Milward  on   Messrs.   Stephenson  &  Co.,  bankers,  London, 
payable  to  his  own  order,  and  indorsed  **  Samuel  Milward," 
and  the  prosecutor  paid  him  the  balance,  102. 10«.  in  money; 
upon  this  bill  being  returned  dishonoured,  no  person  of  the 
name  of  Milward  having  an  account  at  Stephenson's,  the  pror 
secutor  went  to  the  prisoner's  house,  when  he  found  it  shut  up 
and  the  prisoner  gone  away ;   the  real  name  of  the  prisoner 
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wiu  Samuel  Wfailey,  and  he  luul  always  been  known  by  that 
natne  up  to  the  time  of  thin  tranaaction ;  bat  the  proeecutor 
waa  not  induced  by  the  assumed  name  of  Milwaid,  to  gite 
him  credit,  he  would  have  done  so  equally  if  he  had  gone  by 
the  name  of  Whiley :  being  indicted  for  fbrging  this  bill,  tbe 
jury  found  him  guilty,  saying  they  were  satisfied  that  he  as- 
sumed the  name  for  Uie  purpose  of  defrauding  the  prosecutor; 
and  the  judges  held  the  couTiction  to  be  right.  R,  y.  Whileff^ 
B.  j*  Ry,  00.  So,  where  the  prisoner  took  lodgings  of  the 
prosecutrix  in  the  name  of  James  Cook,  and  resided  in  them; 
about  a  month  afterwards  he  gave  tlie  prosecutrix  a  check  iii 
the  name  of  Cook,  on  Messrs.  Praed  Sc  Co.,  bankers,  for 
152.,  for  which  she  gave  him  the  money,  but  which  on  pre- 
sentment was  dishonoured :  upon  the  prisoner  being  inlbrmed 
of  this,  he  said  it  was  a  mistiidce,  he  having  fbrgotton  to  add 
**  Junior  *'  to  his  name ;  this  he  accoidingly  added,  but  before 
the  cheque  was  returned  a  second  time,  he  absconded ;  tba 
prisoner's  real  name  was  John  FVancis;  he  had  gone  for  a 
time  by  the  name  of  Frederick  Mordaunt,  but  never  assumed 
the  name  of  Cook,  until  he  took  the  lodgings,  and  by  that 
name  alone  he  was  known  to  the  prosecutrix ;  no  person  of 
tbe  name  of  James  Cook  had  an  account  at  Praeds:  the 
prisoner  being  indicted  and  convicted  for  fi>rging  this  cheque, 
tlie  judges  held  the  conviction  to  be  right.  R,  v.  FraneUt 
R,  ^  Ry,  209.  So,  where  tbe  prisoner,  under  the  assumed 
name  of  Thomas  White,  and  pretending  that  he  was  a  clergy- 
man, obtained  a  curscy  in  Gloucestershire ;  he  said  he  had  a 
living  in  Ireland,  for  die  profits  of  which  he  di'ew  quarterly 
on  an  agent  in  Dublin,  who  accepted  his  bills,  payable  at  a 
banker's,  in  London,  and  that  he  was  in  daily  expectation  of 
receiving  one  of  these  acceptances;  about  three  weeks  after- 
wards, pretending  tiiat  he  had  one  of  these  acceptances,  he  got 
the  churchwarden  to  discount  it  for  him ;  the  bill  purported 
to  be  drawn  about  a  fortnight  previously  by  Thomas  White 
at  two  months  after  date,  payable  to  his  own  order,  on  W. 
Jennings,  esquire,  Dublin,  and  had  written  across  it  ^'aa- 
oepted,  payable  at  Hamersleys  &  Co.,  bankers,  London,  W. 
Jennings  ',**  when  it  became  due,  it  was  diBhonoured,  but  about 
a  fortnight  previously  the  prisoner,  finding  that  suspicion  was 
excited,  absconded;  and  when  shortly  afterwards  he  was  ap- 
prehended, he  was  going  by  the  name  of  Williamson,  and 
denied  that  he  had  ever  been  known  by  that  of  White :  being 
indicted  for  forging  and  uttering  this  bill,  the  acceptance  and 
the  indorsement,  it  was  proved  that  the  prisoner's  real  name 
Tvas  Robert  Peacock,  and  by  that  name  he  had  always  pre- 
viously been  known,  and  that  he  had  never  been  in  holy  orders; 
leveral  witnesses  proved  the  body  of  the  bill  and  the  signature 
of  the  drawer  and  indorser,  to  be  in  the  prisoner's  handwrit- 
ing, and  they  believed  the  acceptance  also  to  be  his;  the  Judge 
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in  idi  svmmiAg  up,  told  the  Jury*  that  if  Uiey  were  of  opiideB 
tlist  tlie  priflODer  astmned  the  name  of  White,  tnereljr  for  the 
purpose  of  obtaining  the  curacy  and  the  niary  attached  to  it, 
and  that  he  had  no  intention  at  tlie  time  to  obtain  money  by 
ineana  gkT  snch  a  bill  as  thin,  tlieyshoald  acquit  Idm;  bat  if  they 
thonght  that  at  the  time  lie  obtained  the  coiacy,  be  abo  con- 
templated the  raising  of  money  by  bills  drawn  and  indoracd 
in  his  &l8e  name  of  White,  (and  the  lacts  of  tiie  caas 
strongly  indicated  this),  they  shoohl  find  him  gnilty:  tihe 

inry  found  him  gnilty  of  forging  the  biU  and  the  indonement, 
lut  not  the  aooeptance ;  and  the  judges  held  the  oonvictioo  to 
be  right ;  they  beld  that  where  a  prisoner  is  proved  to  have 
assumed  a  ihlse  name,  for  the  purpose  of  pecuniary  fraud 
connected  with  the  forgery,  a  drawing,  accepting,  or  indorsiag 
in  such  Mse  or  amumed  name,  is  forgery ;  and  that  where 
proof  is  given  of  the  prisoner's  real  name,  and  no  proof  of  any 
change  of  name  until  the  time  of  the  fraud  committed,  it  throws 
on  the  prisoner  the  onus  of  proving  that  he  had  beforo  antwmfiil 
the  false  name  on  other  occasions  and  ibr  other  purposes.  H.  v. 
Peacock,  R.  4*  Rp.  178.  And  therefore  wiiere  it  was  proved 
that  the  prisoner,  who  hftd  accepted  a  bill  drawn  upon  him, 
in  the  name  of  Thomas  Scott,  had  formeriy  been  known  as 
Thomas  Bontien,  but  it  was  abo  proved  that  for  three  yean 
previous  to  the  transaction  in  qaisstion,  he  had  gone  by  tfas 
name  of  Scott,  and  was  known  to  the  witness  by  that  name 
only ;  the  judges  held  this  not  to  be  a  forgery.  R.  v.  Bomiiemj 
R.  4-  Ry.  260. 

Proof  of  the  alteration  of  the  instrument  in  any  materid 
part  after  it  has  been  completed,  will  also  be  good  evidence  to 
support  an  indictment  for  forging  it.  Where  the  prisoner 
was  indicted  for  foiling  a  bill  for  502.  and  the  proof  was  that 
he  altered  a  genuine  bill  of  the  drawer  for  10/.  to  a  bill  for 
601.  f  by  chan^ng  the  ten  to  fifty :  it  was  objected  that  the 
prisoner  could  not  be  convicted  on  this  indictment,  aa  the 
statute  made  the  alteration  a  distinct  ofibnce  from  that  of  forg- 
ing, tlie  words  being  "if  any  person  shall  forge  or  alter,'' 
Sec, :  but  the  prisoner  being  convicted,  and  the  point  reserved, 
the  judges  held  the  conviction  right,  and  tliat  it  was  not  ne» 
cessary  to  state  in  the  indictment,  that  the  prisoner  altered  the 
note.  R.  V.  Teague,  R.  ^  Ry.  33.  So,  where  the  prisoner 
was  indicted  for  foiigiDg  a  promiMoiy  note  for  lOZ. ;  and  the 
evidence  was  tliat  the  note  in  question  (which  was  a  ten  pound 
note  of  the  Fordingbridge  bank)  had  originally  been  made 
payable,  in  the  body  of  it,  either  at  the  country  bank  or  '*  at 
the  house  of  Wilkinson,  Bloxham,  &  Co.,  in  London;"  it  had 
been  paid  by  Wilkinson,  Bloxham,  &  Co.,  and  sent  by  them, 
with  many  others,  in  a  pareel  by  the  mail,  to  the  drawers  ia 
the  country,  but  the  parcel  was  stolen  from  the  mail  and 
never  reached  the  conntiy  bankere;   Wilkinson,  Bloxham, 
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>  O.,  alterwlodBftilfid ;  and  it  appecrad  Oat  flie  prfaoMBT) 

avliig  dltgnised  himself,  exchanged  the  note  in  question  at  a 

mklng  honie  in  Worthing  fat  other  notes,  the  words  <'  Wil- 

Inaeii,  Bloxham,  ft  Co."  in  the  note  heing  covered  with  a 

nail  ]»ieoe  of  paper,  on  which  was  engraved  the  firm  of 

4ttMhottoiB  &  Co.,  thereby  giving  to  the  note  the  appearande 

t  being  payable  at  a  solvent,  instead  of  an  insolvent  house : 

I  was  (Scooted  that  tiie  altemtion  was  not  in  any  binding  or 

AUgato^  part  of  the  note,  and  therefore  did  not  amodnt  t» 

Jhe  cittM  of  ftirgery ;  bat  the  prisoner  being  convicted,  and 

ttD  potttt  reaerved,  the  Judges  held  the  conviction  to  be  right  c 

the  phiee  where  the  note  was  payable  being  stated  in  the  body 

•f  the  nol^  materially  aflbcted  the  engagement  of  the  drawew> 

iHMd  was  neeeesary  to  be  stated  in  declaring  on  the  note ;  soma 

ef  the  Judges  held  it  to  be  material,  as  it  materially  afibeteH 

the  negotiability.    JR.  v.  TtOiU,  R.  ^  Ry,  164.    The  hutra*> 

flMMt,  however,  mast  be  perfect  at  the  time  It  is  altered,  tb 

make  the  alteration  a  forgery;    and,   thenfoiv,  where  a 

isheqiie  by  overseer*  of  the  poor  on  the  tMStmrer  of  a  nnioft 

(Wht^  ttittst  be  signed  by  a  minority  to  b^  of  any  validity) 

was  ftaadalsntly  alteiNBd  tttet  it  was  signed  by  one  only,  and 

thib  it  was  sigioed  by  the  others  witttout  detecting  Che  altera^ 

tlon :  Piatt,  B.,  held  that  it  could  not  be  treated  as  a  ibrgeiy. 

'R.  V.  2Vr^,  2  Car.  ^  K.  890.    Where,  however,  tiie  pri'- 

aone^,  who  had  been  a  clerk  vt^Xb.  country  bankers,  got  pos^ 

iosstoii  of  one  of  their  blank  bills,  on  their  London  agente, 

(wfaioh  was  signed  biit  not  filled  up),  filled  it  up  for  a  certidn 

earn,  and  uttered  it :  the  Judges  held  this  to  be  forgeiy ;  R.  ▼. 

MMtgn,  R.  f  Ry,  86 ;  but  this  was  rather  an  actual  forging 

of  tbe  instrument,  than  an  alteration  of  it.     In  these  casei^ 

tha  pidadar  has  his  option  of  indicting  for  the  forgery  in  the 

oMinary  way,  or  of  framing  his  indictment  specially  for  the 

$MeraCloQ.    AntBy  p.  595.     In  Dyson  Post's  case,  R.  k  Uf* 

101,  which  was  for  altering  a  note  of  a  country  bank  from  ona 

to  tafe  pounds,  the  indictment  vras  special  Ibr  the  alteration. 

d^n  an  indictment  for  forging  the  instrument,  besidefa 
inroviog  the  instrument  to  be  forged,  the  prosecutor  tetoik 
prove  that  the  defendant  forged  it.  This  is  done,  either  b^ 
idSract  evMence  of  the  fcfrgery,  or  by  proof  of  fhcts  from  which 
the  Jury  may  fhirly  presume  it.  The  usual  evidence  is,  that 
the  insferament,  dr  some  material  part  of  it,  is,  or  purports  to 
be,  in  his  handwriting.  Where  the  prisoner  procured  a  boy  ta 
ekeeute  a  deed  of  trtinsfer  of  shares  In  a  railway  compan^v^ 
and  he  himself  was  present  at  tbe  time,  he  was  indicted  fov 
tiie  forgei7  and  convicted.  R.  v.  Hoats&n,  2  Car.  ^  K,  777. 
Bo,  if  he  procure  ^e  forgery  to  be  committed  by  an  innooent 
agient,  he  may  himself  be  indicted  for  forging  the  instrument. 
j|.  V.  Clifford,  Id,  202.  Where  it  was  committed,  is  now  im-^ 
material ;  for  it  is  no  longer  necessary  to  state  the  place  in  tha 


Mj  of  tlid  iadietMoft,  14  ^  15  VieL  «.  100,  «i  ^  tfii««^ 
p*  66»  and  u  tbe  offender  may  be  indicted  and  tried  In  tba 
ooonty  in  which  he  has  been  apprehended  <Nr  is  in  enstodf  , 
(1  W.  4y  e,  66,  f.  84),  hie  being  in  costody  before  the  cdort  U 
the  time  of  has  trial,  aatiaflee  the  venue,  and  givea  the  eonii 
Juriediction.  B,  t.  Sm^ket,  19  Law  J.Sl  m.  See  umi§t 
pp.  71,7d. 

It  moet  be  proved,  or  must  appear  from  the  fiusti  of  the 
aase,  that  by  foorging  the  inetmment,  the  defendant  had  an 
intent  to  d^aod  some  person.    Tliere  have  been  a  number  of 
decislone  upon  tbe  question  whether  the  forgery  was  comnUtted 
with  intent  to  defraud  some  particular  person;  but  theee  are 
now  inapplicable,  aa  by  stat.  14  6c  15  Vict.-c.  100,  a.  8,  it  it 
no  longer  neceseary  to  allege  in  the  indictment,  that  the  ael 
was  done  with  intent  to  defraod  any  particular  person,  it  ia 
merely  neceeoary  to  allege  it  to  have  been  done  ^*  with  intend 
to  defraud  ;**  and  the  evidence  ia  now  confined  to  the  proof  of 
an  intent  to  defraud  some  person  or  other.    The  very  act  of  th^ 
foigery  itaelf,  will  be  sufficient  to  imply  an  intent  to  defraud  i 
or  at  all  events,  it  will  be  sufficient,  if  from  the  circumstances 
of  the  case,  the  jury  can  fidrly  infar  that  it  was  the  intention 
of  the  party  to  utter  the  forged  iostrument ;  for  the  neceasaiy 
efibct  of  the  uttering,  if  successful,  must  be  to  defrend.  Where 
the  prisoner  deposited  with  a  peraon,  aa  security  for  a  debt,  a 
bill  of  exchange  payable  to  his  own  order,  but  not  indorsed  bf 
him,  and  the  paity  was  aware  at  the  time  that  no  use  could  be 
made  of  it  until  he  indorsed  it  *,  being  indicted  for  forging  this 
bill,  with  intent  to  defraud  the  party  with  whom  he  deposited 
it,  the  judge  summed  up  the  case  with  respect  to  the  foigefj, 
iand  the  Jury  found  the  prisoner  guilty ;  but  the  judge  aftea- 
wards  doubting  whether  he  should  not  have  left  the  question  aa 
to  fraudulent  intent  more  open  to  the  jury,  as  they  might  pe»- 
haps  have  found  that  the  prisoner  did  not  mean  to  defraud  anjr 
person,  but,  by  paying  the  debt  and  taking  back  the  bUl,  to 
make  no  further  use  of  it,  ref^pited  tbe  judgment,  and  reaerved 
the  point  for  the  Judges,  who  held,  that  aa  the  bill  was  lodged 
with  the  creditor  to  obtain  credit,  though  as  a  pledge  ouiy, 
that  proved  the  fraudulent  intent  laid  in  the  indictment.    B, 
T.  BirJkettf  B.f^  By.  86.    If  however  it  appear  tJiat  no  frand 
whatever  could  have  been  effected  by  the  foigery,  there  no 
frand  could  be  intended,  and  the  defendant  will  be  entitled  to 
an  acquittal.     In  one  case,  where  a  share  broker  bought  and 
paid  for  100  shares  in  a  railway  company,  for  and  in  the  name 
of  one  Lupton  (who  had  employed  him  to  a  oonsidemble  ex- 
tent), but  without  his  authority  or  knowledge }  he  afterwards 
told  these  shares  at  a  profit  for  Lupton  to  severel  persona,  and 
forged  Lupton's  name  to  the  deeds  of  transfer :  being  indiekad 
for  these  forgeries,  Cresswell,  J.,  held  that  the  prisoner  could 
not  be  convicted,  as  no  fraud  vres  intended  or  could  hare 
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been  eflbeted ;  fhe  eompftny  coold  not  bato  been  deftEanded. 
Ibr  it  appesMd  tbet  aU  the  sbaree  had  been  paid  np,  and 
it  was  indifforent  to  them  whether  A.  or  B.  was  tlie  pro* 
prietor  of  the  shares;  Lupton  was  not  defranded,  for  ha 
was  a  gainer  by  the  purchase  and  sale  of  the  shares,  and  it 
was  evidently  not  intended  to  defraud  hiniy  but  to  benefit  him ; 
and  the  purchasers  of  the  shares  were  not  defrauded  or  in* 
tended  to  be  defrauded,  for  they  had  the  shares  which  they 
bad  bargained  for  and  purchased.  R,  t.  Marcus,  S  Car.  f 
K.  856.  But  in  a  later  case,  RoUb,  B.,  seemed  not  entirely  to 
agree  with  this  decision ;  it  was  a  case  where  the  prisoner  had 
purchased  200  shares  in  a  railway  company,  of  one  Lucas,  a 
•broker ;  and  according  as  he  sold  them,  he  sent  Lucas  tiie 
money,  and  Lucas  sent  him  the  oertiflcates,  and  the  transfer 
executed;  in  this  manner  he  had  sold  180  shares,  and  had 
them  regularly  transferred  to  the  purdiasers;  as  to  the  re- 
maining twenty,  the  money  was  sent  to  Lucas,  and  he  sent  the 
prisoner  the  oertiflcates,  but  he  hesitated  to  send  the  transferi 
claiming  to  have  a  lien  upon  it  for  a  balance  due  to  him 
from  the  prisoner  on  other  dealings;  the  prisoner  wisliing  to 
perfect  the  title  to  these  twenty  shares,  prepared  a  transfer  of 
them,  got  a  boy  to  forge  the  name  of  the  franferor,  and 
another  to  attest  his  signature,  and  then  sold  the  shares : 
being  indicted  for  the  forgery,  it  was  ol^eeted,  as  in  the  last 
ease,  that  no  fraud  could  haTo  been  intended,  for  none  was  or 
oonld  be  e£focted ; — ^not  on  the  company,  for  all  the  shares 
had  been  paid  up ;  not  on  the  seller  of  the  shares  or  Lucaa 
the  broker,  for  they  were  paid  for  them ;  and  not  on  the 
.party  who  bought  them,  for  they  were  deUvered  to  him ; — aa4 
tberefore  the  prisoner  ought  not  to  be  convicted :  but  Bolfe,  B., 
aaid  that  he  could  not  assent  to  that  view  of  the  law ;  by  the 
fioTgery,  Lucas  was  defrauded  of  his  lien,  the  owner  of  the 
ahares  was  defrauded  of  some  right,  even  if  it  were  only  that  of 
Toting  at  meetings,  which  he  possessed  until  the  transfer  waa 
regularly  execut^,  and  he  thought  that  it  was  a  fraud  upon 
the  company  also;  the  prisoner  was  found  guilty.  B,  v. 
Hoation,  2  Car.  ^  K.  777. 

2.  The  Uttering. 

The  words  used  in  the  statute,  to  express  the  passing  or 
putting  off  a  forged  instrument  to  another  as  a  genuine  in* 
stroment,  or  an  attempt  to  do  so,  are  **  ofBst,  utter,  dispose  of^ 
or  put  off," — which  will  be  found  to  embrace  every  mode  of 
disposing  or  attempting  to  dispose  of  a  fbrged  instrument  for 
Talue.  This  however  must  be  considered  with  reference  to  the 
particular  nature  of  the  instrument.  Where  a  party  merely 
exhibited  a  forged  receipt  to  the  person  with  whom  he  sought 
to  obtain  credit  for  it,  but  refused  to  part  with  the  poisesaion 
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dritytUflWM  hoUen  to  be  an  vtterlBg  of  it  wifiila  tlM 
lag  of  tiie  statute;  R.y^  Radford;i  Car.^£. 707;  altbon^ 
It  woukl  be  otherwiae  ia  tiie  case  of  a  bill  oi  ezcfaange,  or  tbe 
like.  Depoaiting  a  foiled  bill  of  exchange  with  a  banker,  as  a 
•tcwityy  has  been  holden  to  be  an  atteriag  of  it.  R,  t.  Ceak, 
6  Car.  ^  P.  688 ;  and  me  R.  t.  BM^att,  anU^  p.  64&  Aad 
not  only  the  party  who  actoally  attend  the  fbrgiBd  inatmnent, 
bat  alao  any  person  who  was  aiding  or  ahetSng  ia  it,  nMiy 
be  oenvicted  on  the  count  lor  utttfing,  OMie^  p.  634.  BiA 
where  three  prisoners,  Badooek,  Brady,  and  Hill,  ware  indicted 
for  uttering  a  cheqae,  and  it  was  proved  that  the  atteriog  was 
planned  by  the  three  prisoners  and  aevcral  otfaeia,  baft  Ite 
prisoaer  Badooek  akoe  acted  immediately  in  it ;  ha  gawa  tiia 
forged  cheque  to  a  porter,  whom  he  did  not  know,  to  gat 
auiney  for  it  at  the  banker's,  and  he  leesiTed  tlie  money  from 
the  porter  as  aooa  as  he  obtained  it;  nothing  was  pvovad 
against  Brady,  eaoept  that  he  assistsd  in  planning  the  attar* 
ing,  and  ha  was  to  reoeiTe  his  share  of  the  prodaoe;  aad  aa  to 
HiU,  he  was  proved  to  have  been  ill  at  Brigfatoa  at  tbs  tioM^ 
and  waa  therefore  aoqnitted :  the  other  two  being  oonviolei^ 
tiie  Judges  held  tlie  oonriction  of  Brady  to  be  wrong.  R,  ▼• 
Badcoek^  Brad^,  and  Hill,  R.  f  Rp.  S4a  6o,  upon  aa 
iadietment  for  dispoeing  of  and  patting  off  feiged  notes  of  the 
Bank  of  Bngland,  it  appeared  from  the  evidence  of  a  witness  tlMtt 
he  bargained  with  the  prisoners  for  the  notes,and  paid  them  for 
them ;  one  of  the  prisoners,  Stewart,  desired  Ann  Dtekiua"  to  ge 
up  yonder,"  and  that  he  and  the  witneas  woidd  meet  her  at  tie 
aid  spot ;  Dickins  aeoordingly  went,  aad  Stewart  and  the  witnes 
followed  ia  some  time  after,  and  met  Dickins,  when  Stewnt, 
after  conversing  with  Dickins  apart  for  some  time,  said  to  tha 
witness,  **  yoa  see  Ann  there,"  (pointing  to  another  woasan  aft 
a  distance  of  abcmt  100  yards)  "  whom  you  have  seen  at  oar 
hoase,  she  will  deliver  you  the  goods ;"  the  witaees  then  went 
to  Aan,  and  after  walking  together  along  the  road  for  aoBM 
time,  she  gave  him  the  foiged  notes,  but  he  coaU  not  ai^ 
whether  the  prisoners  were  then  within  sight  or  not :  the  pf^ 
sonars  being  convicted,  the  judges  held  the  eoavictioa  to  be 
vrrong,  as  it  was  quite  clear  that  the  woman  Ann  vraa  a  gniHy 
agent,  and  tbe  prisoners  were  not  proved  to  have  been  present 
when  the  notes  were  delivered;  the  judges  therefore  recooK 
mended  a  special  pardon  for  this  olfonee,  aad  directed  the 
prisoners  to  be  detained  antU  the  next  assises,  to  be  tried  m 
accessories  before  the  foct.  JR.  v.  Stewart  and  JPicihmt, 
R»  f  Ry.  908.  Where  one  Qilee  purchased  forged  bank  not« 
for  the  purpose  of  passing  Uiem,  and  employed  one  Bnrr  to  go 
ftU>  several  shops,  purchase  articles,  pay  for  theai  with  te 
forged  notes  and  receive  the  change,  whilst  he  (Giles)  stood  at 
some  distance  in  the  street  waiting  for  him  ;  €MIes  being  ia- 
4ioted  for  disposing  of  and  patting  off  one  of  them  aotas,  the 
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Jmdgeiold  the  jury  that  if  Burr  was  an  famooent  agent,  and 
knew  not  that  the  note  was  a  forgery,  the j  shoald  find  QUea 
gofltj ;  hot  if  Burr  knew  the  note  was  bad,  Qiles  should  be 
ncqnitted ;  the  jury  accordingly  found  GiliBs  guilty,  saying 
that  tiiey  tiiought  Burr  an  innocent  agent :  the  ease  however 
being  lesenred  fat  the  opinion  of  the  Judges,  it  appeared  to 
them  from  the  eyidence  that  Burr  knew  the  note  to  be  forged^ 
but  they  held  that  the  giving  of  the  note  by  Giles  to  Burr, 
ihat  he  might  pass  it,  was  a  disposing  of  it  to  him,  and  that 
the  conviction  was  therefore  right.    R.  v.  QUeay  Bjf,  ^  M. 
106.    Where  upon  an  indictment  against  two  persons,  Palmer 
and  Hudson,  containing  a  count  for  uttering,  and  alao  a  count 
for  disposing  of  and  potting  off,  a  forged  bank  note,  it  was 
proved  that  Palmer,  who  was  in  tlie  habit  of  putting  off  ibiged 
notes,  had  employed  Hudson  to  sssist  him,  and  gave  the  note 
in  question  to  Hudson  to  pass ;  Palmer  renudned  in  the  neigh* 
bourfaood  of  the  Old  Bailey,  whilst  Hudson  went  to  a  shop  in 
Newgate-street,  bargained  for  some  muslin,  and  tendered  the 
■ofee  in  question  in  payment ;  the  shopkeeper  thinking  it  bad^ 
•topped  it  and  sent  it  to  the  Bank,  wbare  it  was  declared  to  be 
a  forgery ;  both  Palmer  and  Hudson  called  at  the  shop  the 
same  night,  and  Palmer  insisted  on  the  note  being  delivered 
to  him,  saying  that  it  was  his,  and  that  he  had  sent  Hudson 
with  it;  but  the  shopkeeper  refused,  and  had  both  the  prisonen 
taken  into  custody :  the  jury  found  Palmer  guilty,  and  ac« 
quitted  Hudson;  and  a  majority  of  the  Judges  held  thai 
Palmer  was  properly  convicted,  upon  the  count  of  for  dispos- 
ing of  and  putting  off  the  forged  note.    R.  v.  Palmer  and 
HtuUon,   JR.  ^  By.  7S.    But  where,  upon  a  similar  indict** 
nent  against  three  prisoners,  it  apj^eared  that  all  three  were 
eqnally  concerned  in  some  forged  notes,  and  one  of  them,  in 
concert  with  the  other  two,  took  one  of  the  notes,  crossed  the 
"water  from  Portsmouth  to  Oosport,'  (leaving  the  other  two 
prisoners  waiting  for  him  at  Portsmouth,)  and  there  attempted 
to  pass  the  forgied  note :  all  being  found  guilty,  the  judges 
held  the  eonviction  wrong  as  to  the  two  prisoners  who  were 
not  present  at  the  time  &e  note  was  uttered.    R.  v.  SaareSy 
•Aikmmmf  and  Brighton,  R.  (^  By,  86.    Where  upon  an  in* 
dktment  for  disposing  of  forged  bank  notes,  it  appeared  that 
the  magistrates,  with  the  approbation  of  the  agents  of  the 
Bank,  employed  two  persons  to  detect  those  they  suspected  to 
be  utterers ;  these  persons  applied  to  the  prisoners  to  purchase 
forged  notes  from  them,  and  the  prisoners  supplied  them : 
vpon  the  trial  it  was  objected,  first,  that  the  indictment  was 
too  general  and  bad,  in  not  stating  the  particular  manner  in 
which  the  notes  were  disposed  of;  and  secondly,  that  the  pri- 
soners ought  not  to  be  convicted,  because  as  they  were  induced 
to  dispose  of  the  notes  by  the  pro£tecutors  themselves,  by 
means  of  their  agents,  the  prosecutors  oould  not  be  defrauded 
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by  tb6  traoMCtioD :  the  prisoners  belDg  eonvieted,  and  the 
ease  rcaerred  for  the  opinion  of  the  jadgw,  the  judges  held  the 
oonTlction  to  be  right;  as  to  the  indictment,  it  was  in  the 
usual  form ;  and  as  to  the  defrauding  of  the  prosecutors, 
the  intent  to  defraud  being  the  essence  of  the  crime,  it  was 
immaterial  whether  the  prosecutors  were  defrauded,  or  ooold 
have  been  defVanded,  or  not.  R,  ▼.  Hdden  €t  a/.,  A.  if  Rjf. 
154.  Where  the  prisoners,  husband  and  wife,  were  indicted, 
the  wife  with  forging  and  uttering  an  order  and  oertiflcate  Ibr 
prize  money,  and  the  husband  as  accessory  before  the  foct ;  it 
was  clear,  upon  the  STidence,  that  the  husband  planned  the 
matter,  and  urged  and  insisted  on  the  wife  presenting  the 
forged  order,  &c.,  and  applying  for  the  prise^money,  bat  he 
was  not  present  when  she  did  so ;  snd  it  was  therenpon  ob- 
jected that  as  it  appeared  plainly  that  the  wife  acted  under  the 
compulsion  of  her  husband,  she  could  not  be  found  guilty ; 
and  if  she  as  principal  were  acquitted,  he  as  accessory  must 
necessarily  be  acquitted  also :  both  however  being  convicted, 
the  judges  were  clearly  of  opinion  that  the  wife  was  properiy 
convicted  of  the  uttering,  and  the  husband  as  acoessory. 
it.  V.  Sarah  and  John  MorriSj  R,  ^  Ry,  270. 

That  the  instrument  is  forged,  is  proved  as  onto,  p.  587  ; 
and  the  intent  to  defraud,  as  ante^  p.  546.  Where  the  pri* 
■oner  paid  to  a  creditor  a  bill  of  exchange,  all  the  parties  to 
which  were  fictitious  per»ons,  and  he  Icnew  them  to  be  so,  but 
he  intended  to  take  up  the  bill  when  it  should  become  due : 
Alderson,  B.,  left  it  to  the  jury  to  say,  whether  the  prisoner 
knew  the  parties  to  the  bill  to  be  fictitious  persons  at  the  time 
he  uttered  it,  and  meant  the  creditor  to  believe  it  to  be  genu- 
ine, for  if  so,  they  were  bound  to  infer  that  he  intended  to 
defhiud  the  croditor ;  the  prisoner  being  convicted,  the  judges 
held  the  conviction  to  be  correct  R,  v.  HUl^  8  Car,  ^  P. 
974.    Sob  aUo  R,  v.  Birhetty  ante^  p.  546. 

But  the  prosecutor  must  not  only  prove  the  uttering,  the 
foigery,  and  the  intent  to  defraud,  as  above  mentioned,  but  he 
must  also  prove  that  the  defendant  knew  the  instrument  to  be 
forged,  at  the  time  he  uttered  it ;  which  of  course  can  only  be 
done  by  proving  facts  and  circumstances  from  which  the  jury 
mayfeirly  presume  it  See  ante,  p.  121.  If  it  be  proved 
that  he  forged,  as  well  as  uttered,  Uie  foi-ged  instrument,  of 
course  no  further  proof  of  guilty  knowledge  is  necessary. 
Where  a  man  uttered  a  promiasory  note,  signed  by  himiself  and 
in  his  own  name,  as  and  for  the  prominory  note  of  his  bit>ther, 
the  Judges  held  that  as  it  did  not  appear  that  he  had  any 
brotner  of  that  name,  it  must  bo  taken  as  being  the  note  of  a 
person  who  did  not  exist,  and  consequently  a  foigery,  and  the 
prisoner  when  he  uttered  it  knew  it  of  course  to  be  so.  R,  v. 
ParhM  and  Brmon,  2  East,  P.  C.  9(3S.  And  see  Shepherd^e 
Ottoe,  ante,  p.  538.    Or  the  guilty  knowledge  may  be  ininnd 
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from  fhe  defendant's  haying  given  (kLw  accounts  as  to  tbe 
parties  to  tbe  instrament,  or  having  other  forgeries  of  the  same 
description  in  his  possesftion  at  the  time  he  is  apprehended,  or 
having  previously  passed  the  like  forgeries  to  the  prosecator 
or  otlMn.    Where  the  prisoner,  in  passing  a  forged  bill  of 
exchange,  purporting  to  be  drawn  by  James  Heastlngs  upon 
Sir  James  Bsdaile  k  Co.,  bankers,  London,  was  asked  whether 
be  knew  Heastings  the  drawer,  and  he  said  he  did,  he  was  a 
Merchant  in  Livei'pool,  but  he  did  not  know  much  of  him; 
And  being  then  asked  whether  he  knew  Higgins  the  payee,  he 
eaid  he  knew  him  well,  that  he  kept  a  lax^ge  cotton  warehouse 
fii   Manchester,  and  that  he  received  the  bUl  from  him  for 
ininting  calicoes  for  him ;  the  bill  was  reftased  acceptance  and 
vetum^,  and  several  attempts  were  then  made  to  apprehend 
Ae  prisoner,  but  without  success,  for  several  montlis ;  being 
at  last  taken,  and  indicted  for  uttering  this  bill  as  a  forgery, 
the  above  fiiets  were  proved,  and  also  that  after  various  searches 
and  inqniries  it  was  ascertained  that  no  such  person  as  Jamei 
Heastings  resided  at  Liverpool,  and  that  no  person  of  the  name 
of  Peter  Higgins  kept  a  cotton  warehouse  at  Manchester,  but 
there  had  ^n  a  person  of  that  nams  there,  a  weaver,  who 
was  then  a  prisoner  in  Lancaster  Castle,  under  a  charge  of 
forgery ;  when  the  prisoner  was  apprehended,  three  bills  of 
exchange  were  found  upon  him,  all  drawn  upon  Sir  James 
Eadaile  k,  Co.,  one  drawn  in  the  name  of  Newman,  and  the 
other  two  in  the  name  of  Walten ;  these  were  given  in  evi- 
dence (although  objected  to  as  being  the  subject  of  a  distinct 
cbarge)  to  prove  the  guilty  knowledge,  and  a  clerk  from  Sit 
James  Esdaile's  proved  that  no  such  person  as  Heastings, 
Kewman,  or  Walters  were  customers  of  that  house  :  the  pri- 
soner was  found  guilty,  and  the  case  being  reserved  for  the 
opinion  of  the  Judges,  they  held  the  conviction  to  be  right ; 
that  the  evidence  was  quite  suiflcient  to  support  the  convic* 
tion,  for  uttering  the  bill  knowing  it  to  be  forged ;  and  that 
the  other  bills  on  the  same  house,  found  upon  the  prisoner 
on  his  apprehension,  were   properly  admitted  as  evidence 
flf  his  guilty  knowledge.    B,  v.   Hough  ^   B.  jr  By*  130. 
80,  where  persons  were  indicted  for  uttering  a  fotged  Bank  df 
England  note,   knowing  it  to  be  forged,  Ld.  Ellenborough, 
C.  J.,  admitted  evidence  of  their  having  previously  passed 
odier   forged   notes   to   other   persons,   as  proof  of  their 
guilty  knowledge;   and  the  Judges  held  that  the  evidence 
ilras  properly  admitted.     B,  v.  Wylie  et  al.,  9  New  Bep. 
OS.     80,  where  upon  an  indictment  for  forging  and  utter* 
fng  -a  Bank  of  England  note,  which  apyieared  to  have  been 
done  with  a  camel-hair  pencil,  the  prosecutor,  for  the  purpose 
df  proving  guilty  knowledge,  tendered  in  evidence  another 
note,  forged  in  the  s^ame  manner,  with  the  same  materials, 
mtti^  by  the  prisoner  throe  months  before,  and  two  101. 
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notes,  «m1  tiiirteen  II.  ootet  of  the  nme  Ikbrtefttlon,  firem  te 
flies  of  the  Bank,  (but  when  reoeived  by  them  did  not  mppoer), 
•11  of  which  had  the  prisoner's  handwriting  on  the  bade :  the 
jndge  received  the  evidence;,  subject  to  the  opinioii  of  the 
judges  as  to  its  admissibility ;  and  the  judges  afterwwda  held 
that  they  were  admivible  for  the  purpose,  eab|ect  however  to 
observati(Mis  as  to  the  weight  of  the  evidence,  which  wonld  be 
anore  or  less  considerable,  acceitUng  to  the  nimiber  of  the 
other  notes,  the  distance  of  time  at  which  th^  were  pnt  oi( 
the  situation  in  life  of  the  prisoner,  so  as  to  make  it  more  er 
lass  probable  that  so  many  notes  shoold  pass  tbroun^  his  hsnds 
in  the  regular  way  of  bustness.  B.  v.  BaU,  B.  4r  B^,  138. 
But  where  the  uttering  of  other  forced  notes  was  at  the  tine 
the  subject  of  a  distinct  prosecution,  Vanghan,  B.,  rsAised  fee 
allow  them  to  be  given  in  evidence  for  this  pnrpoee.  J?.  ▼. 
Thomas  SmUh,  2  Car.  ^  P.  688.  And  in  another  case^ 
where  the  other  notes  oiSared  in  evidence,  were  ottered  auhse- 
.quently  to  that  wliich  was  then  the  subject  of  proseentkm, 
Gaselee,  J.,  was  disposed  to  receive  the  evidence,  but  aid  he 
would  resei've  the  point  for  the  opinion  of  the  judges ;  and  Urn 
oounsel  for  the  prosecution,  deeming  the  case  to  be  snfficienQy 
proved  without  it,  did  not  press  the  evidence.  B.  v.  JV  erfs 
riok  Smith,  4  Car.  ^  P.  411.  But  where  the  proof  was  of 
jeveral  other  notes  passed  by  the  prisoner  from  &me  to  timei, 
and  which  were  returned  to  him  as  forgeries,  but  were  net 
proved  on  the  trial  to  be  so,  the  judges  held  tiiat  the  eridenoe 
ought  not  to  have  been  admitted,  and  recommended  the  pil» 
aoner  for  a  pardon ;  some  of  the  judges  seemed  to  think,  thai 
as  the  other  notes  were  of  a  different  description  and  denomi- 
nation from  that  on  which  he  was  indicted,  they  ought  not  to 
hnve  been  given  in  evidence,  even  if  th^  had  be«i  proved 
to  have  been  forgeiies.    B.  v.  MUlard,  B.  ^  Bf,  S46. 


3.  The  Inttrumeni  Forged, 

Forgery  is  the  making  of  a  folse  written  instrsmient,  which 
on  the  face  of  it  appears  to  be  good  and  valid  for  the  pmpeae 
for  which  a  genuine  instrument  of  the  same  nature  woeU 
have  been  created,  with  intent  to  defraud  some  person  or 
persons.  Ther^GDre  where  upon  an  indictment  for  forging  and 
uttering  a  navy  pay  bill,  and  for  forging  and  uttering  an  in- 
dorsement on  it,  it  appeared  that  the  bill  was  payable  Is 
"  ■  ',  or  order,  a  blank  being  left  for  the  payee's  name: 
the  prisoner  was  convicted ;  but  the  point  being  reeerved  for 
the  opinion  of  the  judges,  they  held  the  convictiMm  to  be 
wrong;  they  held  that  it  was  not  a  bill  of  exchange,  baeanas 
there  was  no  payee.  JR.  v.  Bandall,  JR.  ^  By,  185.  And 
^e  same  point  has  been  decided,  upon  an  indietment  lor 
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tbrging  a  cheque  or  order  for  the  pajment  of  money.  ^^  v. 
RichardSf  B.  ^  By.  193.  Where  the  pHaoner  was  indicted 
Tor  forging  a  note,  purporting  to  be  a  bank  ef  England  note, 
hot  Billed  *'  For  self  and  company,  of  my  bank  In  England," 
It  was  hojden  that  he  could  not  be  convicted.  Jonei's  casg, 
*2  JBast,  P.  C.  883.  Where  a  writing  purporting  to  be  a  bill 
^exchange,  was,  *'  Please  pay  to  your  order,*'  &c. :  Ersldne, 
J.,  held  that  it  was  not  a  bill  of  exchange  within  the  statute 
9gtdDA  forgery.  JR.  v.  Bartlstty  8  Mo.  ^  B.  362.  So,  where 
m  coimtry  hank-note  for  one  pound,  originally  signed,  **  For 
Barnard,  Barnard,  and  Green,  Thomas  Bamaini,*'  was  altered 
by  the  prisoner  Into  a  note  for  forty  pounds,  but  he  cut  off  the 
name,  **  Thomas  Baniard " :  being  indicted  for  the  forgery, 
the  Judges  held  tfiat  he  could  not  be  convicted ;  for  a«  it  had 
lio  signature,  U  was  not  a  promissory  note.  B.  v.  Pateman, 
JR.  ^  By.  455.  8o,  where  an  order  for  the  payment  of  money, 
Blgned  by  a  prisoner  in  his  own  name,  was  not  addressed  to 
any  person,  bnt  at  the  bottom  of  it  were  written  the  words, 
*'  Payable  at  Messrs.  Masterman  8c  Co.,  Wh!tn  Hart-court, 
Wm.  MMaerheney"  :  a  minority  of  the  judges  held  that  tliis 
ivas  not  an  order  for  payment  of  money,  and' that  the  prisoner 
ought  not  to  be  couYicted.  B,  v.  Bavenscrofty  B.  ^  By.  I6l. 
But  where  a  bill  of  exchange  was  not  addressed  to  any  person, 
but  a  forged  acceptance  was  written  across  tt  purporting  to  be 
signed  by  William  Sellers,  this  Was  holden  by  all  the  judges 
except  three,  to  be  ao  Hur  complete  as  a  bill  of  exchange,  as  to 
be  punishable  as  a  forgery.    JR.  y.  Hatches,  2  Moody,  60. 

But  if  the  instrument  be  complete,  it  is  not  necessary,  if 
It  be  a  negotiable  instrument,  that  it  should  be  in  a  ne- 
gotiable state,  to  redder  a  party  punishable  for  forging  or 
uttering  It.  Where  a  forged  bill  was  payable  to  the  drawer's 
order;  and  upon  the  prisoner  getting  it  discounted,  he  indorsed 
It  in  a  feigned  name,  but  there  was  no  indorsement  in  the 
name  of  the  drawer :  the  primner  being  con^cted,  a  majority 
of  the  Jndges  held  the  conviction  to  be  rlvht  B.  v.  Wiclks, 
B.  ^  By.  148.  Where  a  bill  is  payabkB  to  two  or  more 
jMsrsons,  forging  the  indorsement  of  one  of  them  is  punishable 
under  the  statute.  B.  v.  Winterbottom,  3  Car,  ^  K.  37. 
Where  a  forged  bill  was  payable  to  the  prisoner  himself,  and 
be  deposited  it  (but  without  indorsing  it)  with  a  person  to 
"whom  he  owed  a  less  sum,  as  a  security,  until  he  should  pay 
bim :  the  prisoner  being  convicted,  the  judges  held  the  convic- 
tion to  be  right.    B.  v.  Bvrlultt^  B.  j*  By.  86, 

In  cases  where  the  genuine  instrument,  tp  be  valid,  must  be 
ftamped,  it  is  not  necessary  that  the  forged  instrument  should 
be  on  a  sulBclent  stamp,  or  indeed  stamped  at  an.  .  ffawkS' 
wood's  easej  2  Bast,  P.  C.  955.  MortotCa  ease.  Id. 
Where  the  taqserj  consisted  of  an  alteration  in  a  country 
banker's  biU,  re-issued  wfihout  a  fresh  stamp,  which  by 
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law  was  reqnldto  to  its  TslKtity :  this  being  objected  to  opoa 
a  trial  for  the  forgery,  and  tbe  point  reserved  for  the  opinioii 
of  the  judgcD,  they  were  vnanimoosly  of  opinion  that  the  pri- 
soner ODght  to  be  convicted ;  that  although  the  bill  was  no4 
Talld,  for  the  reason  abore  mentioned,  yet  it  was  the  same 
thing  as  forging  a  bill  opon  a  wrong  stamp,  which  before  had 
been  decided  to  be  a  capital  felony.    J2.  v.  Teague^  R,  ^^V-  ^« 
Upon  an  indictment  for  forging  an  instrument,  or  for  utter- 
ing it  knowing  it  to  be  forged,  the  instrument  itself  mns^be 
produced,  if  it  be  in  the  poaseeaioD  of  the  prosecutor.    If  it  be 
In  the  posiseision  of  a  thii^  party,  he  nwst  be  served  with  a  sub- 
poena duceM  teewfOf  to  produce  it,  if  not  already  bound  over 
hy  recognisance ;  or  if  it  be  in  the  possession  of  the  prisoner, 
notice  should  be  given  to  him  to  produce  it;  and  if  it  be  noc 
produced  at  the  trial,  then,  upon  calling  the  witness  on  his 
subpoena  or  recognizance,  or  upon  proof  of  service,  of  (he  no- 
tice on  the  prisoner,  the  prosecutor  may  give  secondary  evidence 
of  it.    So,  if  it  be  proved  to  have  been  destroyed—or  proved  to 
be  lost,  and  that  diligent  search  has  been  made  for  it,  and  thai 
It  cannot  be  found, — secondary  evidence  may  be  given  of  il. 
See  ante,  p.  137.    Where  a  bill  of  indictment  was  preierred 
for  the  forgery  of  a  deed,  and  the  gi-and  jury  stated  to  the 
Judge  that  they  were  inibrmed  tlkst  the  deed  alleged  to  be 
forged  was  in  the  possession  of  the  defendant,  and  asked 
whether  thoy  could  return  a  true  bill  if  the  deed  were  not 
produced  before  them;  the  judge  (Park,  J.)  told  them  thai 
if  the  deed,  from  being  in  the  possession  of  the  prisooei^ 
or  from  any  other  sufficient  cause,  could  not  be  produced  be- 
fore them,  they  might  receive  secondary  evidence  of  its  omi- 
tents.    B,  V.  Hunter,  8  Car.  ^  P.  591 .    The  case  was  tried 
at  the  following  assizes,  and  upon  that  occasion,  notice  was 
given  to  the  prisoner  to  produce  the  deed ;  it  was  proved  that 
his  attorney  had  given  it  in  evidence  in  an  qjectment,  as  part 
of  his  title,  and  had  afterwards  received  it  bad^ :  and  Vanghaa, 
II. ,  held  that  on  the  prisoner's  counsel  refusing  to  produce  it, 
th!»  was  sufficient  to  let  in  secondary  evidence  of  its  contents. 
If.  V.  Hunter,  4  Car,  4r  P.  128.    Where  upon  an  indictment 
for  forging  a  deed,  it  was  proposed  to  give  secondary  evidence 
of  it,  upon  the  ground  that  it  was  in  possession  of  the  prisoner, 
and  he  had  notice  to  produce  it ;  but  it  appearing  that  the 
assizes  had  commenced  before  the  notice  was  given,  Parke,  J.» 
held  that  it  was  not  sufficient,  as  it  ought  to  have  been  given 
a  reasonable  time  before  tiie  assizes :  it  was  then  proved  that 
the  prisoner,  on  an  examination  on  oath  upon  another  occa- 
sion as  a  witness  before  a  magistrate,  stated  that  he  had  had 
the  deed  in  question,  but  that  thinking  it  of  no  value,  he 
burnt  it ;  the  admission  of  this  examination  as  evidence  was 
ot^ected  to,  on  the  ground  of  its  being  on  oath ;  but  as  the 
prisoner  at  the  time  was  not  charged  with  this  offence,  Parke, 
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J.,  admitted  it,  and  held  tbat  t]ie  prosecutor  waft  then  entitled 
to  give  secondary  evldeiice  of  the  deed ;  the  iaeoadary  evidence 
was  a  copy  of  the  deed^  but  aa  the  persoa  who  made  it  said 
^hat  he  had  never  examined  it  with  the  original,  Parke,  J., 
aaid,  that  under  these  eircumatanoes  tliere  oould  haitlly  be  a 
aatisfitctory  conviction  j  and  the  prisoner  ^la  accordingly 
acquitted.  R,  ▼.  Bawottht  4  Car.  |r  P.  354.  In  a  caae  in 
a  note  in  East* s  Beporta  (Haw  v.  Hail,  14  £a8tj  276  h.),  Ld. 
EUenborongh,  C.  J.,  said,  *'  I  remember  an  indictment  tried 
before  the  late  Mr.  Justice  Bnller,  against  a  man  of  the  nama, 
I  think,  of  Spragga,  for  forging  a  note,  which  he  aiterwaitU 
got  poseewion  of  and  swallowed ;  and  parol  evidence  was  per»> 
mitted  to  be  given  of  the  contents  of  the  note,  though  no  no- 
tice to  produce  it  had  been  given ;  but  then  indeed  it  might 
be  said  that  such  a  notice  woulil  be  angitory,  as  the  thing 
Itself  was  destroyed.'' 

If  there  be  auy  varfaooa  between  the  initrvmrnit  produced 
and  that  stated  in  the  indictment,  as  for  Instance,  if  it  be  stated 
to  be  a  promissory  note,  and  it  be  hi  law  a  bill  of  exchange, 
although  this  would  formerly  be  a&tal  variance,  R,  v.  Hun- 
ter, Jf»  ^  Ry,  511,  it  may  now  be  remedied  by  amending  the 
indictment.     14  ^  16  Vict,  e,  100,  s,  \,Mnte,  p.  100. 

I  shall  now  proceed  to  make  a  fow  observations  on  the  dif- 
ferent instruments,  the  forgery  and  uttering  of  which  are 
punishable  by  stat  1  W.  4,  c.  66,  and  aabaequent  statutes^ 

Bank  ^  England  note,  or  bank*post  bill ;  1  TT.  4,  e*  06, 
n.  3.  1  Viet,  e.  84, «.  3 ;  may  be  described  in  the  indictment, 
as  "a  certain  bank  of  £nglaa4  notay'' or  **  a  certain bank*poet 
bill,''  without  stating  the  amount,  or  farther  describing  tiie 
particulars.  See  14  ^  15  Vict,  c.  100, «.  6,  aante,  pp.  89,  00. 
tlie  forgery  may  be  proved  by  any  of  the  bank  iniqpeetors,  or 
by  any  person  acquainted  with  the  bandwidtiog  of  the  algning 
«lerk,  without  calling  the  latter.  By  thejudge9,R.  ^  Ry.dlB, 
Besides  the  forgery  and  uttering  of  bank  of  England  notes  and 
j>06t-bUl8,  the  following  offmees  are  a^  punishable  by  stat. 
1  W.  4,  c.  G6 : — buying  or  having  forged  bank-notes,  «.  12 ; 
— making  or  having  paper  for  forged  bank-iuotes,  of  moulds 
for  the  same,  es,  13, 14  ;—niaklng,  having,  or  using  plates  for 
bank-notes,  or  the  blank  notes,  at.  l(i,  16;  and  ms  14  ^  16 
Vict.  c.  100,  «.  6,  ante,  p.  90. 

Bankert!'  netee;  tee  "Bills  of  exchange  or  promiaBory 
notes,"  infra.  Making  or  using  the  ptpar  or  moulds  for 
such  notes,  is  punishable  by  stat.  1  W.  4,  c.  66,  s.  17  ;— 
making,  using,  or  having  plates  for  each  notes,  s«  18.  And 
this  latter  section  has  been  holdea  to  extend  to  the  forgery  in 
this  country  of  promisaory  notes,  purporting  to  be  notes  of 
certain  bankers  in  Canada,  and  is  not  oonilnad  to  the  notes  of 
bankers  in  England.  R.  t.  Hawnon,  9  Car*  jr  P.  11^  14, 
by  ail  the  judges. 
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-.  Bidffexekttn^^  pnmtamitf  natet  I  IT.  4, «.  AS,  #.  81 

I  Vicfir  t.  %4fS,  S ;  may  be  deecribed  In  the  IndietHieiit  m  ^m 
iBTtefai  MB  of  exohtegie,''  or  ^  a  eertain  promABSo^  note^'*  wttib- 
Mit  itatin^  tbB  date  or  aunmxty  or  by  or  oa  wfaom  <i>r  in  wboMf 
fikvour  drawn,  or  any  oUtser  partiettlajs.  iSte  a»/«,  p.  594.  A 
bill  diawa  by  A.  opon  B^  reqixlrlni^bitt  to  pay  a  certain  ainaf  at 
such  a  time  after  date  ^witlioat  ae^epcanee/'  thodgb  aot  a 
very  usual  Uma,'fB  sfeHl  a  blH  of-vccfaanga  withfa  the  etarald^ 
R.  v.  Kirmear,  QMa.Sf^B.lll.  Bat  ablil  or  n<«e  vnder 
fire  po'and^  1b  net  poi&babto  tm  a  ibrgery,  anlese  dirawii  io 
the  feru  re<}airefl  ijy  itat  17  Ol  9,  e  90»  3n>jfiitt's  cmm^ 
% .Sh»e,i^C. 954.  And abm ornoto nfider twenty ehilKaga 
ie  Toid;  48  6r.  d,  ^.  8$^  ^^^  1  ;  and  hot  tHe  s«l4«Gt  of  fiirgery. 
Sbb  M,  t.  Fngikf  H,  f  Hft- 1 97,  omVcf/  46^,  Wtaor  a  pr»- 
niaidry  nat9  was  piyable  to  fifcmdiF  Waller  and  Saralr  DMibt^ 
flre,  stiewuideasee  of  a  pfoviUedt  sooiety^  or  ttiMr  gimcawiftt  Is 
dAoe ;  vaA  ft  itaa  ^dvjacted  that  is  Che  iMite,  if  geatihle,  wooUI- 
not  be  negfotiable,  it  was  not  a  promissory  note  within  tii# 
meaoing  of  tbe  Aotyhat  a  mare  engigBnieDt  tobe  aceomthble 
to  theatewwrdeaes  of  the?«oeieQr  ^ft  the  time  be&ig^  fbr  a  «er* 
tain  aum  of  kndney  and  tntereat  r  but  the  JQdg«»-  held  it  «o  1)^ 
a  proniiSBOry'ttctte  wItMor  thd  meaAtog  of  tha  gtatute,  and  tfiat 
the  prtacMer  ttaa  projper ly  ooiniclttd  Ibv  fbcghiff  lt»   li,  v.  JSitttp 

Bmidj  1  W^%  e.  <69,  «^  10 ;  may  ba  deaeriheel  in  the  itt^ 
dietmeofas  **  a  oertain  bond,'"  without  fttating:  the  amonflfr  or 
date;  or  the  namaaf  liie  alleged  ohlifmr  or  obDge«/orany 
otiier  paiticiilBni.  Se9  ^4  $"  16  Vitt.  c,  100^'  9.  d,  omtBy 
pp.  8»^  90. .      r'         1 

CAe^^seb  <^  Oadevfbr the  pi^faAeBteif  Bfoaey/'jfojf ,p. «89» 

CViir^nM/^'or  copy  of  «o«rt  foil  rslalliig  to  any  copylv&lA 
ar  euntooiary  estate  $  1  IT.  4,  ^e.  60,  a  10;  may  bo  des^fbed 
hi  the  iiid(x;taie&t  as  ^a  teet^iiiti  [copy  of  a]'  eoort  -rbll,^ 
withoot  naming  the'manov,  o^  tlia  prof!»ertyto  whi«hftrs^ 
lates;  or  whether  it  aonteins  an  «tA^  of  an  adn^Htaaoer  <^.erii^ 
t«adidr.  k.e:    ,S^l4|r'ld  ¥m.t.  100, «.^,  «^e,  pp.00,  90. 

IMtAi  1  if;  4,  c;:00,s«.  10  ;  may  be>deseKbed  in  the  Mi- 
dfetmeataa  *Mi  oertain'decd,^  withoarstatliigwhaiapecies'of 
deed,' or  the  parties  to  'it,  «r  the  purport  of  it,  o^  oth€M»tsa 
descnUag  It.  S»  14f  16  Viet,  ».  100,  &:  6,  ante,  pp.  IBO,  06* 
'  EaH  ImOiabmtd^  i  m  4, <;. Od,'«.  ^  ^1  Kf^#.  <;.  84,  A  2; 
aaaybedeuribedlft  the  teditftniettti  as  *^a  eertabi  Seat;  India 
hond."    .'.■•-•  \"    ^     '.    •'^ 

^A<iAs9iie^i&t?Jf  1  IT.  4,  <f.  66/ #.9.  1  Ffcf, r.  84,  ».  9; 
amay be deneribed Inthe  indfotment  aa  ** a  oertafa exeheqaMr 
bill.^'  HaOeihg' or  having  ^aay  Mitmmeht  or'mAohinefy-ftir 
nifliking  the  papet  for  teeheqnel*  btlh^  or  plites,  &«.  is  potfeh- 
abl«byBtat.0ft«6yict.d.  00,iu9.        ♦ 

Forteign  iin$^umentit,  thatis  to  s^,  any  written  iastramMt 


Funds.    Order  for  IMisery  of  Ooods,  4^.     K9 

iwrpoftfoir  to  be  flitde  o«t  of  BngUuMiy  4lio4btgteg  or  vttering 
of  wliicb  wonld  be  putohsble  under  Stat.  1  W^  4L,  e.  CO,  if  it 
purported  to  be  An  EngUtb  iBatnimeiit,*-4b(ging  ^or  uttering 
•och  foroign  initranMBt  in  Bnglaad,  is  ponlelukble  in  tiie  aean 
manner  an  if  it  porpoitedto  be  made  in  Bugland.  1  fF.  ^ 
«•  06,  «..ao.  Bngiaviag  or  naiag  plates  for  bUla  of  eaidiaBge» 
promiMory  notes,  nndortakinge  or  orders  for  tba  payment  of 
money,  4>f  any  il^ign  prinee  or  state,  or  bankers,  loo.,  witb«^ 
#iit  anthority,  is  piuuahable  hg  stat*  1  W,  4,  c.  00,  s.  19. 

FtmiCf  .*  forging,  ottering,  or  ottering  transiers  of  itoek, 
powers  of  attorney,  Ice,  1  W,  4,  e,  06,  t.  0.  1  Viet.-e,  84, 
4.  1 ;  ibrgiag  the  attestation  to  snob  power  of  attorney,  or 
Uttering  tbe  same;  1  VF.  4,€:  06,  «.  8 ;— fiiteely  peraona^ 
tbe  oivaer  of  stock  ;  1  W.  4,^.  00,  jl  0.  1  VieU  «.  84,  #.  I4 
^-making  iUm  ontries  ia  tbe  boc^  of  tbe  pnblic  funds,  oc 
altering  the  entries  therein;  .1  IT.  4,  o.  06,  a.  ^  1  Viet. 
«.84,«.1{  making ont false diTidfindwafmnta.    llF«4,o.0Q, 

.  OrdtTy  vomnt,  or  mqnest  fot  .tbe  delivery  .or  transfer  of 

ris,  or  fiir  tbe  delirery.  of  any  note,  biU,  or  otber  aeoaritar 
tbe  payment  of  money ;  1  IF.  4, «.  00,  «.  10 ;  may  be 
otoa^bod  in  the  indtetmont  as  ^  a  oertain  order^  tbe  do* 
lively  of  goods,"  Ice,  or  "  a  oeiiain  ofder  for  the  transfer  of 
goods,"  or  *'  a  certain  request  note  for  the  delivery  of  goods," 
ice.  TIm  words  of  the  statute  are,  "wan^t,  order,  or.re- 
-iMiflg4 :?  wammt  seems  to  moan  a  written  -anthoritsr  to  imni* 
•ervant  or  agent  in  whose  ouslody  ^e  goods»  Iec.,  are,  for  the 
delivery ,or  tranifer  of  tbom : — ^*^  order  "  is  needy  of  tin  same 
import,  and  implies  that  the  party  making  it  has  a  right  to 
command  what  be  ordem,  and  tiiat  Ibo  party  to  whom  it  \m 
directed  baa  no  option  whether  be  wiU  comply  with  it  or  not ; 
^but  the  wmd  "^request"  impllM  that  il  Is  optional  with 
tbe  pofty  fto.if bom  it  is  )iant»  to  comply  with  it  or  not*  sacb  m 
an  ordier  fer  goods  lb  a  sbopkeeper,«r  tbe  like.  Where  it  is 
« leqvoit  mmrely,  it  seems  that  an  iodietment  desoribing  it  m 
*'''  a  warrant,  order,  and  request,"  would  bo  bad.  R*  v.  Dohb^ 
WiUiam$,  20  Law  J.  100  m.  A  tasting  order,  that  is,  an 
«rder  ftom  a  aMrehant  having  wine  in:  bond,  directing  tbe 
varehouso  keeper  to  permii  a  person  to  taste  it,  is  an  ord^r  for 
tho  d^v^ry  of  goods,  within  tbe  meaning  ol^he  statulew  JL 
V4  Widgf^  2  Con  ^  JST.  871.  X  Toquest  note  may  be,  and 
«sttfU\y  M  by  a  penien  who  bas  jb«  juinwiiat  in  jtbegoods  bo 
desires  to  be  delivered.  B.  v.  Jame$,  8  Car.  ^  i*.:202. 
\Yfaere>  w^  in  this  ibrm:  <<Ur.  Turner,  pleam  let  the 
lad  biaro  n  bst  about  nine  ebi]lings,jand  I  will  answer  for  the 
moi^y^  £d..  Barrett,"-:^ and  it  was  ol^ected  that  it  was  a 
gnarantie,  and  .not  an  instromont  wiihin  the  Act :  Guniey, 
B.,  lield  that  although  it  purported  to  guaxaatee  the  price  of 
tbe.blit,  still  it  was  aik^  a  raqvostlor  tbe  delivaiy  of  it ;  and 
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the  prisoner  wm  eoDTieted.  B.  ▼.  Whiie,  d  Car.  f  P.  '969. 
And  M9  B.  T.  Tlumuis,  7  Car.  |-  P.  851.  And  an  order  or 
lequeit  note  m^y  lie  the  satject  of  an  indictment  for  utteriogy 
although  H  he  not  addressed  to  any  person ;  where  in  sudi  a 
case,  afler  conyictioii,  this  point  was  reseryed  for  the  opinion 
of  the  jndgife,  they  held  the  eonviction  to  be  right.  B.  y, 
Xa$8  Carney  f  By*  jr  M,  351.  Bo,  where  a  request  note  was 
thoa  :-^''Aiig.  9,  —39. — One  eixteen-inch  helmet  Moop,  one 
fmir-qitart  kettle,  James  Havwood,"  tliis  was  holden  hy  all 
the  judges  to  be  a  request  for  the  delivezy  of  goods  within  the 
itatQte,aUho«ffh  it  was  not  uddreased  to  any  person.  B.  ▼• 
Ptdbriok,  9  Car*  ^  P.  87.  8o,  where  a  request  note  set  ont 
a  list  of  namasy  with  a  certain  sum  apposite  to  each,  and  wan' 
aignad  by  the  prosecator ;  this,  by  a  course  of  dealing  betweea 
the  prosecutor  and  a  grocer  in  the  town,  was  treated  by  (he 
grocer  as  an  order  to  give  the  persons  therein  named  goods  in 
the  way  of  ids  trade  to  the  amount  of  tiie  sums  opposite  tlielf 
respective  names;  an4  the  defendant  was  charged  with  forgery 
ef  it,  by  altering  ihe  sum  opposite  to  his  own  name  from 
&i.  to  15t.:  it  waa  bolden  that  althoagli  tfds  wan  not  • 
lequest  for  the  delivery  of  goods  upon  llie  iace  of  it,  yet  that 
evideace  of  the  course  of  doalii^  was  admissible  to  riiow  that 
it  was  so ;  and  the  prisoner  was  convicted.  B,  t«  WaJferf, 
Car.  ^  M.  686.  So.  wf  ere  a  silversmith's  order  to  the  war^ 
dens  and  company  of  goldsmifSis,  ibr  plate  which  had  beeft 
sent  to  be  assayed  and  markedj  was  in  form  thus :  '^Sept  SSrd^ 
1764. — Sir,  please  to  deliver  my  work  to  the  bearer.  Lydla 
Bell,  FIeotH»treetj  London,'^  and. this  was  proved  to  b^  the 
■snid  fonn :  the  caae,  after  a  motion  in  arrest  of  Judgment,  oo 
the  fionn  of  the  order,  was  reserved  for  tiie  opinion  of  Hie 
judges,  who  held  the  conviction  to  be  right.  J&nes^s  ta^y 
%  JBast,  P.  C,  041. 

Order  for  payment  of  mone}' ;  1  TT.  4,  e.  C6,  t,  S.  1  Viet, 
c.  64,  ».  2 ;  if  OB  a  baiter,  it  may  be  described  in  the  indict- 
ment as  "a  eertain  dbeque  and  order  for  the  payment  of 
money ;"  if  cm  any  o^tx  person,  as  "  a  certain  order  fbr  the 
payment  of  money.'*  It  is  to  be  remarked,  that  the  statute 
makes  no  noention  of  a  request  for  the  payment  of  money,  as 
it  does  with  respect  to  the  delivery  of  goods,  as  above  men- 
tioned; the  words  are  merely  "warrant  or  order  ibr  tiie 
payment  of  money."  And  therefore  where  the  instrument 
appears  upon  the  face  of  it  to  be  a  request  merely,  and  not  an 
ordei*,  it  is  not  the  subject  of  an  indictment  for  forgery  ;  J{.  t. 
BobertSy  Car.  ^  M.  05*2.  B,  v.  Thorn.  Id,  206.  See  B.  v. 
JBaAsr,  By.  ^  JIf.  231 ;  in  such  ease,  If  the  money  be  paid 
upon  it,  the  indictment  should  be  for  obtaining  money  by  false 
pretences;  sesayi^s,  p.  463;  or  if  it  have  been  tendered  for 
payment,  but  the  money  not  paid,  the  indictment  may  be  for 
an  attempt  to  obtain  the  money  by  false  pretences.    See  ante, 
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p.  47!S.    A  itrammt  Is  an  iagtfoment  whieh  tke  drawer  ham  «' 
right  to  make,  and  which  the  drawee  will  be  wiarrasted  in 
paying  r  as  where  goods  were  sold,  and  a  forged  bill  of  poara^te 
of  them  was  sent,  with  a  written  Mquest  to  the  buyer  to  pay 
€h6  amount,  as  the  seller  was  prenied  for  money,-— this  waa^ 
holden  to'  be  a  warrant  for  payment  of  money  idthia  the* 
stattite.    H.  Y.  Vawsotif  SO  Lay>  J.  103  m.    80,  where  as 
Ofder  on  a  banker  was  In  &is  form,-^**  Messra.  WUkiat  h 
Co.,  bankers,  Merthyr,  please  to  advanoe  Che  bearer,  Samttal 
Richards,  the  sum  of  350/.,  and  place  the  same  to  myaeoomit; 
Morgan  Thomas;*'  and  it  appeared  that  Morgan  ThaaMW 
bad  a  deposit  aecoant  with  the  bankers,  hot  not  a  drawing. 
ACeonnt;  the  inslrument  being  described  hi  the  indfetment  «< 
a  "warrant  and  order ''for  the  payment  of  money,  Wigfatman, 
J.y  held  that  it  was  a  warrant,  but  nbt  an  order ;  and  as  tt  was 
not  both,  he  ordered  the  defendant  to  be  aoquMed*     Jl;  -v. 
Mavf  Wmidmsy  It  Car,  f  K.  51.     Btzt  a  cheque  opon  a' 
banker  may  be  described  as  a  warrant  and  order,  for  it  is  both, 
ii.  Y.  Ct0wt%er,  5  Car.  ^  P.  S16.    A  cheqae  upon  a  banker, 
is  a  warrant  or  order  for  the  payment  of  money  itithin  tiie 
meaning  of  the  statute,  even  althoagh  it  be  pottnUted,  JR.t. 
Tajfl^Ty  1  Car.  Sf  K.  319,  or  althoagh  the  name  6f  the  pre* 
tended  drawer  be  written  across  the  iastrament,  instead  of  at' 
the  end  of  it.    R,  v.  Smithy  1  Car.  ^  K.  700.    Where  it  waa 
in  this  form,^*"  Mr.  Johnson,  Sir, — Please  to  pay  to  James 
lackson  the  sum  of  13/.  by  order  of  Christopher  Badler, 
Thomton-le-Moor,  brewer,  I  shall  see  you  on  Monday;-^, 
yomr  obliged,  Chr.  Sadler ;"  and  at  the  foot  were  the  woida 
"  Tiie  District  Bank  ;*'  it  appeared  that  Sadler  was  a  easto- 
mer  of  the  bank,  but  there  was  no  proof  that  he  had  any  futds 
in  the  bank  at  (£e  time,  and  it  was  therefore  objected  tha*  thia. 
oould  not  be  deemed  an  order  for  the  payment  of  money :  the 
priaoner  was  convicted,  the  point  was  reserved  for  the  opinion 
of  the  criminal  appeal  court,  which  held  that  the  convic* 
tion  was  correct;  and  Parke,  J.,  said  that  ft  waa  immaterial- 
whether  the  alleged  drawer  had  any  fhnda  in- the  bank  or  not, 
ifor  if  ttie  cheque  had  been  drawn  in'  Hbe  name  of  a  fletitlova 
person,  It  would  be  a  forgery,  and^  the  pretended  drawer 
would  of  course  hav«  no  fbnds  in  the  bank ;  and  as  to  the 
words  *'  please  to  pay,**  &c,  it  was  only  a  civil  way  of  a<^ 
dre^ng  your  banker,  and  did  not  prevent  tke  instmment  ftom 
being  deemed  an  order.     H,  v.  Carter,  3  Car»  ^  JIT.' 741.; 
And   a  blank  cheque,  with  a  genoine  signature,  given  to 
a  clerk  to  fill  up  for  a  certain  amount,  who  flfis  H  up  firaudu-^ 
lently  for  a  lar^  sum,  is  we  have  seen  a  forgery.    B.  v.. 
WiUon,  3  Car,  ^  K.  537,  on/tf,  p.  639.      But  where  tlie 
cheque  waa   **  Please  to  pay  to  — > — ,  or  onler,"  the  judges 
held  that  a  person  charged  with  forging  it,  ought  not  to  bo' 
oonvi(^ed,  as  tlie  instrument  was  not  complete  for  want  of  a 
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]ay«o.    A.  v;  iB|Bft«r«l9,  •  Hl  ^  l|y.l9ll.    Sis  «iiaf9  it  ««» 

MeMra.  lfittt)Mntwii  It  t^o^  White  Hiut  Qma%i  Wm.  IPhw*^ 
ItOAey,-"  wcr«  writloii  «l  tbt  kft  OMn«r  «t  botlon^  a  i^wity 
^ihejiidgW'haMtbatthJitf  wafVrt  an  ^rderftrthapaxoMSt 
of  iKioi^.  Jg< T.  Ra!^H»ir^t  B,  §rMp^  161.   Bt^tk\ 
xeeeipt  ferucNiey  dcpoiitiBd  <«rttli  him.  If  tha  AepoirttoHftJ 
be  fm^ed  tifiea  it  im>  m  to  enaMe  the  Ibrgtie  ta  j^wigid 
moiieyhaekfromllietaiter,  JLr,4*kimm,€ar,  |r  If,  9Sft^ 
ar  ttbooupanitiV  bya  f^iged  mtmafaadaiii  fo  thantaie  of  tiw»> 
deporiteryfelitiag  thol.tlyvhMaer  is  anOaitaed  la  svo«&irc  ~ 
waieityv  i^«  ^*  ITitrnt  4Mii  £l0|^  1  Ct^r.  ^  Jr.X79^  la 
•nler  ftr  the  pkjuimt  af  aeoey  ividilii  the  Amu    80y  a  T 
of  era^  ftmn  a  hMii'iibfaed  ayoa  a  banker  la  Uds  aMotrf^ 
if  an  oipder  «i»r 'the  payiieot  ef 'koaaey  wtlhia  the  Aek    A.  ru 
JiaaJ^,9  Ctar*irP.e»,   tilow  an  iutU  — leut  in tMe Ibnay*— 
<<  Mr.  Martin  wiU  be  pleaded  U»  wad  ]bytfa»beeriv  101.  4M  Mfw 
Hodge's  aiMoanty  is  Mr^  Hedgeia  very  bad' faik  bed  eiid  caanbt 
eome  biiaiMlf ;  Marihi  Ralph;  *)fQimu^  St.  Aaalel  f^aaihT^** 
^-was  hokten  ta  he  an  ordsribr 'paynMot  ef.  i^eocy  trichha  ih» 
jUty  although  theparsen  to  wbMit  it  ^vae  direeled  naa  oidy 
the  baidt^B  elark^  aad  the  person  by  wbom  ft  parporiad  ta 
be  ifraim  had  1A>  authority  ftifm  Hodgeto  drAw  qb  his  baaketsL 
R,  T.  Ffertoii)  1  Ctfr.  fr  jr>  719;    8o,^arhoiB  the  fawtraaaedt 
irae  in  tiiia  f(fta^-^-J*  CML  11, 1890.    Thfii  is  to  eetieiy  that 
1^  Bogetit  ae  Imtfi  the  llues,  aad  eleoned  the  Idlgea^  and 
lepaifeft  Ibftr^brldgas  of  tbe«Pf{neiM  Ylelofta^'  «.  lOai  ^. 
Xidielseii/' — and  it  appeared  tbatt  if  the  deeomeiit  wve  geniK 
iae,  it  would  entitiB'tlie  prisoner  tapaypient  oa  befaig  pvasentedy 
andtttettmoaht-waa  in  &i!t  pafdt^hltt:  this  wasfaoMen  by 
Parke,  B.,  and  Boiamplet^  J.^  to- be  an  otder  Ibr  the  paywent 
ef  money  Withfh  th#  Act.     R.  t.  Md^tm^  9  Car.i  JP.  41,. 
So,  where  the  ofder  was  ^  to  pvy  on  deoiaad  to  Mr«  fiwgh 
Yoang;  or  order /alt  tey  properfioa  «f  prfie  noney,  duA  to  ma 
ibr  ny  servltoon  bdterd  His-Mitfesty's  ship  Leandiri'^— eigned 
<^Jefao  JofaBMnvK-his  ihark,"  aad  dirtctad  to  Aleaander 
DaTlton,  Esq. :  It  was  oi^eoted  that-  this  eaold  aot  be  deeh»ed 
an  order  for  the  pspfinent  of  e^ooey,  as  no  partiealar.fdia  ims  ' 
■Mfitlbned  in  it ;  hot  the  prisoner  being  eonvielad,  the  J«Ld8[ee 
heldtfaeceavtctibd  to  be  rig^t*    Mern*4)9h'9  trnt^  f^JBut^ 
P.  <7.-04a.    Where  ihe  fastrvanent  Ibrged,'  pdrperted  tete 
an  dfder  «f  a  juistSee  ^  the  ;0eaee  iqion  the  treaearer  ctf*  tha  ' 
eooibty,  to- pay  f^<Aib  Cex  a  eetlalh  aahi)  the  expanse  of  :lMilry^ 
ingadead  body  ^^HiTeh  h4d  been  eoel  on- shdi^  (and  m^eh  * 
ofdistB  justices  are  anthoriaed  by  stigate  toniiikelQ  Ihvo^of 
parish  officers,  to  i^kftorso  them  for  such  espensea):  IKvd  01* 
the  judges  hehl^tfds  not  to  be  aa  order  ftir  the  payiheiit of  ' 
money,  because  It  did  not  appear  oa  the  ihee  t>f  It  that  Jtdm  ' 
Cox  was  a  paridieAder ;  sik  ofthe  JodgeS)  heiMt^Ty  held  that: 


chugi A |)iAM«ter)-fi>i»Wnig  him  H  x^Miv^otiMt-Aoai^iimia- 

fcaiisA  iMat^  ■diuhrrfttrQoted.'Ibft'nmty  to  fcb  .|N4  to  Mr^e. 
Ueftry,  01^  bto  |;ifto9  4Mm«i|tt,-rialto  :W«i.J¥>ld«i guilty. iiit(,T 

iottketi  ifi  tharl  ptoot^^  /«<  «.'  .tettei^nami.  dar  v»M>rf(tQq4Mo 
v«9Biati,.i«0  DfltoiodiMiidklf  aadarw  Hrioto<ito:t|Mijtri#mn»i. 

•ndl  .iirectoA  id/toe  .luKibi'i4Miit«kl«^  Jfa^ltS^  /.i  4ifqAtodmi. 
Mq«ittid|  aim  Ui&indigMjkldib^^e  tmfcswmtiu  Miog.m,, 

}  iiaciiyrf  toitortwujfewf  8Q0<|l%r»9»^i«  aM>«itoU»  tMoipt  fc^i . 
iiMiiQf)r«r.  ■^tHria/vQr>ff9B/jai|(iMMy'tMtl,<«r:Me?  to«w|iy.j^. 

iiL^to  toMtoMeiiia»;^a»!etiMli»i«#ei|)itot}  qi«Be]%"-^pr/'  p^ . 
cartnhufBCwip^  fw  icwdt/ffHw-^Af  «9ftotof«cyaHHltoWe.fftooipti- . 

particiikiriii^iif  f]MNi».^^iwy>jr^iiliLi^  to(tlcato.4)«t  Oieri 
"•tolled/'  jr^«.  4l«fffM»,  ifir.  IriJfv  .493*-  ^fi4  tot.  i^^  v.  > 

|r  If*  UWr-^'fi0OQtoMlli«»lto  6«Mtoni  «lw» to  Mr. .W^^xiQan, ,, 
l7^§iM0A,".M^Y^sIn4m,^  Can  ^JC.M36irr''*lQl.  \^^dp>.:^ 
te.^tharUgb  #:MBtotoA»  i^mMjiHiigNi^'NiBsT.  j&pQ94ffmf^H 

chfisMiAiov  el  Ai».A<*. .  3a4..FWto  Jtlto  Hitoffiii««it  vf^vin  -. 
tl4»  .fwnipr*-''  Woib  Qtofmonrr  mqy*  ptoA  to.  i^C^  T4»bmnii1|  ^  7 

acD&bad.  to(  4t  i>i  aad  it:  ira4  pror^  ^fctat .  jk^  pi<lpQp w  Ka^e.ii 
to  nHu  >lCtoinwy'feiK)atoKtoycri  as  itha  ctoaM)^  a^  Tl|piiia#>. 
T^«to|)aai^^ . U^.i«d9to  lield  MMt  aiiiia  .«aa  oat  a  raoaipt, 
wtthtotha-toeaanirof  .tbe«totatof  Masto.im  aasartioa  tb^  .. 
ChkiQRyjhttl^paid.Uia  tnooey,  ImA  'did  oot-  impart  aa  ac^ 
kDawtodftoanfitheraoff  by  Ttwtopfloa. .  i^*  v.  tiarct/fi^iR.^' 
Ryi  2^7* .  ^iMlt  wh«re  .tba  iadlatoaaat  e^Mus^d  tho  dal'endaat  ^ 
viilk  £Mgtog.a.9aaaipt  foe-  tba.pi^nai^  aj^  maoey,  and  ^e  r«-*.  ' 
cselpt  "wm  an  tha  baak,  «tf  «A-^rdaif.  for.  payAeat  of  nionqy,  th^^. . 
--<«  ]«^ifad«ov>&.  Aiakwan  G.  A1V0»^»"  tba  laitar  b^  U^, 
prboaar's  laal  aaviaj  .So^ai^^  Q.«  iM  X«iUladala^J.y  held  . 
cfaii  naito.-ba  a  faigad  looaipi i6[>r  tha  pio^ineat  of  mqnay.    H., . 
▼.  «draB(^6Oir.^:P.,408.    Alia,afiaiW«y  scrip  cartifiaata 
waaJba)^  nat  to  ha  a  latoipt  withiia  the.  uwaiuBg  of  ^e  Acu 
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R,  V.  West,  %  Cttr,  f  K.  49IL  60,  utera  It  ivit  the  ^ncttas 
of  th«  treasurar  of  a  eonatjr,  in  paying  orders  ibr  th«  ezpflMSi 
of  wjtif ene0,  to  reqvfk^  the  wHaeMes  to  sign  their  ne—fli  on 
the  back  of  the  onler,  and  opporftB  to  them  the  aaaa  they 
were  entitled  to  reeelve  ;  and  the  prisons  being  iadkded  ftir 
forging  one  of  these  names, — **  James  Oakes,  1^.  lOs./'— as  a 
receipt,  Erie,  1.,  (after  eonsaHhig  Coleridgv,  J.)*  held  that 
this  ivas  not  a  reoeipt  or  aotfiiittanoe  for  money^  slnd  dineted 
an  acquittel.     E,  t.  Cooper j  'i  Car,  ^  K*  586. 

As  to  the  mtering  of  a  fttged  receipt ;— nhere  tfaa  prieeaer 
exhibited  a  forved  receipt  to  a  peraeii  who  called  for  payment 
of  an  account,  ^ut  refused  to  part  with  St  out  of  his  hmd: 
this  was  holdea  to  be  an  attering  of  thei«ceipt.  B,  ▼.  Rod- 
Jbrdj  1  Car.  %•  K.  707.  80,  where  the  mvy  board  emptoysd 
one  Colllnridge  to  do  certain  wi>rk,  and  he  employed  aeveml 
persons  to  do  difihrent  parts  of  the  wotIe  fov  him ;  Collhiridge 
died,  but  the  work  bdng  completed,  the  prisonsr,  In  order  to 
get  CoUinridge^s  aeeounts  passed  at  the  naty  hoard  (which  he 
was  employed  to  ih>)  forged  receipts  of  these  dUfereot  persons 
as  to  Colllnridge,  and  prodaeed  ttiem  to  the  navy  bond  as 
Touchers  to  accompany  and  verify  ColHnridgo'a  aoeomit :  being 
indicted  for  uttering  these  receipts,  it  wm  objected  that  as 
these  persons  were  employed  by  Colllnridge,  and  to  be  paid 
by  him  or  his  executors,  the  navy  board  luul  aothSng  to  do 
with  them  ;  and  that  titerefoffe  exhibiting  these  receipts  to  the 
navy  board  was  not  an  uttering  of  them  within  the  statute ; 
the  prisoner  was  however  convicted  and  the  Jodgea  held  the 
conviction  to  be  right.     ThomaiTo  ease,  %  BaH,  P.  C.  934. 

As  to  the  forgery  of  receipts  by  altering  tfaev  :— where  the 
paymaster  of  a  detachment  of  artillery  was  fa  the  habit  eveiy 
month  of  giving  receipts  for  subsistence  money  for  the  detach^ 
ment,  as  received  from  Cox  ft  Co.,  for  wliich  the  pay  Serjeant 
uiually  got  cash  f¥om  some  of  ^e  tndespeople  at  Woolwich ;  he 
Issued  a  receipt  for  May,  and  gave  it  to  the  prisoner,  who  was 
pay  eeijeant,  and  he,  for  a  fraudole^t  purpose,  idtered  the 
word  **  If  ay  "  fo  *<  Jnne,",and  pamed  the  receipt  to  a  tradea- 
man  at  Woolwich,  who  got  cash  for  it  iV«m  Cox  &  Co. : 
being  indicted  for  the  forgery,  it  was  objected  that  it  was  in 
elfoct  an  order  for  the  payment  of  money,  and  not  a  receipt, 
and  should  have  been  so  described  in  the  indictment;  but  be 
was  convicted,  and  a  mi\]ority  of  the  judges  held  the  convic- 
tion to  be  right.  R,  v.  Hope^  Ry.  ^  M,  414.  80,  where  a 
high  constable  iaroed  his  precept  to  the  overseen  of  a  parish, 
to  pay  91.  b».  9d.  as  their  proportion  of  the  county  rato,  and 
the  sum  being paM  to  him  by  the  prisoner,  he  wrote  his  re- 
ceipt at  the  foot  of  the  proce))t,  thun, — "  reed,  the  above  rate, 
J.  Powell ;"  the  prisoster  afterwards  altered  the  sum  in  tha 
precept  to  32.  Ids.  M.,  produced  k  to  the  auditor  of  the 
union,  and  obtained  from  him  the  latter  sum :  being  iodictsd 
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for  tills  M  tor  tovgiag  the  receipt,  it  irae  objected  Qiat  there 
was  DO  fofgery  or  slterAtion  of  the  receipt,  but  the  alteration 
was  Ib  the  precept :  bat  it  was  holden  that  a»  the  altering  of 
the  figures  In  the  precept  had  the  effect  of  altering  the  auni 
for  which  the  receipt  was  given,  it  was  clearly  a  forgery  of  the 
receipt.    R.  t.  Vaughan,  8  Car.  ^  P.  276. 

HecoffnizaTtee^  cognovit,  judgment,  or  deed  enrolled, — ac- 
knowledging, in  the  name  of  another,  is  punishable  by  t>tat. 
1  W.  4,  c  66, 8. 11. 

JRegisters  of  baptism,  marriage,  or  death, — making  falae 
entrifis  in  them,  or  forging,  or  uttering  a  licence  of  maqriage, 
is  made  punishable  by  stat.  1  W.  4,  c  66«  s.  20. 

Seals :  forging  the  great  seal  of  the  United  Kingdom,  tlie 
privy  seal,  privy  signet,  or  sign  manual,  the  seals  appointed 
by  the  24th  article  of  the  union  with  Scotland,  the  g^^at  seal  of 
Ireland  or  the  privy  seal  of  Ireland, — ^treason ;  1  W.  4.  c.  66, 
s.  2 ; — transportation  for  life,  or  not  less  than  seven  years,  or  - 
imprisonment,  with  or  without  hard  labour,  for  not  more  than 
four  nor  less  than  two  years.    1  Viet.  e.  84,  s,  1. 

Seal  of  a  corporation,  forging,  8  jr  9  Viet.  e.  113,  s.  4. 

Undertaking  for  the  payment  of  money ;   1  TT.  4,  e,  66, 
9.  d.    1  Vict.  e.  84,  s.  2;  may  be  described  in  the  indictment,' 
aa  ''  a  certain  undertaking  for  the  payment  of  money."    A 
written  promise  to  pay  A.  100/.  or  such  other  sum  as  he- 
should  incur  by  reason  of  his  being  surety  to  the  sheriff  for 
G.  D.,  has-been  holden  to  be  an  undertaking  within  the  Act. 
M.  Y.  John  Reed,  8  Car.  8f  P.  628.      Bo,  a  gnarantie  that 
another  would  pay  for  floods  to  be  sold  to  him  by  the  prose^ 
cator,  ^though  an  undertaking  for  payment  by  another,  wa« 
holden  by  the  judges  to  be  an  undertaking  for  pajment  of- 
money  within  the  Act.  R.  v.  Stone,  2  Car.  ^  K.  864.  1  Den.  181 . 

whi,  testament,  codicil,  or  testamentary  writing;  1  W.  A, 
e.  66,  s.  S.    1  Viet.  e.  84,  «.  2 ;  may  be  described  in  the  in- 
dictment as  "  a  certain  will,"  or  "  a  certain  will  and  testa- ' 
ment,"  or  ''  a  certain  codicil  to  a  will,"   without  saying  of 
whom,  or  the  date,  or  other  particulars.    See  14  ^  15  Vict 
e,  100,  M.  5,  7,  ante,  pp.  80,  00.  "Forgery  may  be  committed  - 
of  the  will  o{  a  person  who  is  alive ;  Coogan*a  ease,  2  East, 
P.  C.  04B ;  or  the  will  of  a  person  who  never  existed.     R.  v. ' 
Avery,  8  Car.  |r  P*  ^96.     Where,  upon  an  indictment  for ' 
forging  a  will,  the  prosecutor,  in  the  coarse  of  his  evidence, 
pot  in  and  proved  the  probate ;  and  it  was  thereupon  objected 
for  the  prisoners,  that  this,  whilst  unrevoked,  was  conclusive 
evidence  that  the  will  was  genuine  and  valid :  but  Gtorrow,  B.. 
oven  uled  the  objection ;  and  the  prisoners  being  convicted,  the 
judges  held  the  conviction  to  be  right.      R.  v.  Buttery  and 
MeNamarra,  R.  ^  Ry.  342.     As  to  witnesses  for  the  pro- 
secution, see  R.  v.  Hayward  et  al.,  2  Car.  ^  K.  234.     R.  v. 
Farley  et  al..  Id.  313. 
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As  to  forgery  at  common  law,  jm  S  JEfast,  P.  C  d59-r86i. 
A  railway  paw  10  an  iDstrument,  wblcli  may  lie  tbe  «olgeet 
of  forgery  at  common  law;  12.  t.  BouU,  2  Oir.  |*  JET.  fibCf. 
but  it  neems  that  tii  maka  tbe  ntteriog^  an  offance  at  commoa 
laWf  aome  iraud  muat  ba?e  been  actually  Reeled  by  it*  Id, 


Cbaptsk  II.  , 

p  *  « 

Cffeneeg  agamtt  ike  Qumh  amI  Ket' Cfttdemmemt, 

♦  ■ 

*  ■  •  1  ■ 

1 .  Treasany  under  itat,  25  Ed,  8. 9t.  5,  e.  fL 

,       r 

IndietmenU 


I   i        ^        ■•    I 


^     The  jurora  tor  oar  Lady  tbe  Qneen,  apon  their 

to  wit.    f  oath  preseivt,  that  A.  B.,  being  a-  sal^ect  of  our 

said  Lady  ihe  Queen,  on  the  day  of         ,  in  the  year  of 

our  Lord »  and  on  diverf  othef  dfija  aa  well  bdbre  a» 

after,  did,  together  with  divers  other  persons  to  the  jnron^ 
aforesaid  unknown,  traitorously  coippas^  and  imaguae  V^cofn-, 
poM  <fr  imagine**']  the  death  pf  onr  said  Lady  tba  Qoeea;. 
i^d  the  said  treasonably  ^mpaiasing  and  imagining  did  then 
tiaHorously  expi'ess,  declare,  and  ^nee  by  divers  overt  actfr 
herainafter  mentioned,  that  is  tp  fay  ;t-  .      . 

In  order  to  fulfil^  perfect,  and  ^^ectuate  his  said  moat  evil 
and  wicked  treason,  and  treasonable  compassing  and  fan^gin* 
ing  afoifnfl^W,,  he  .tfia  9BtdA-3^^andfl\e  sfdd  several  peraon». 
aforeftaid«  on  —*-— ^  traitorously  did  meal  and  oooaali^.t^getljer 


about  the  means  of  depps^ig  Her  said  M9jm^fifmkJkm,JW'i'. 
style  and  dignity  of  Que^Bo.  of  f^  ,iuM|^  l^ng^oaa^  ^fcOififr^ 
Britain  and  Irelaod :  ,    ^  '   ,\     ,  -[ 

And  In  order  fui-ther  to  fulfil,  per^,  and.  elkc^Hp^  }^ 
said  most  evil  and  wicked  treasbi\,aod  ^reasonable  jBompfwIipg. 
and  imagining  aforesakl|^  he,  the  said  A.  B^,  and  tbe  said. 

several  persons  aforesaid,  on  -» ,  tndlbrously  did  meet  m^ 

ooaattlt  together  about  the  traitorously  levying  of  war  agaiost 
our  said  Lady  the  Queen  in  ^er  raalm»  to  oblige  Ber  -s^d 
Majesty  to  change  certain  measures  of  hqr  govenimeot : 

And  in  order  further  tp  fulfil,,  pierfect,.  and  dSectuate  hi» 
raid  most  evil  and  wicked  treason,  ai^  treasonable  oompaur 
ing  and  imagining  aforesaid,  he  the  said  A.  E«,  and  th^  Kai<^ 
several  persons  fuoresaid,  on  — »—,.  with  a  great  ^uUitudaiOt 
p^ple  armed  and  arrayed  in  a  warBk.e  manner^,  t^ltoi^usly 
did  levy  war  against  our  said  Lady  the  Queen  in  her  realm  *• 

And  in  order  farther,  to  fulfil,  perf^ctp  and  e^tuat^  lvi&. 


I  - 


Tt'edKM.  ties 

fM  ib<M  erll  aml'vtctCe^'  treaMni,  aott  tmasaaable  comp^- 
Ing  ana  hnagfnlnK  aTDi-Fkitid'  be  the  said  A.  B.,  an  — ^ 
traltorotaly  waa  'i)ahm6Dt  ia  the  '*n«DiTea  of  oar  aald  Lady  the 
Qaean,  to  wit,  tot^  — — ,  gfiiag  them  aid  and  eomfort  in 
Her  raid  M«Jeet}'g  realm;  uld  dtd  [hen  tnitorDnily  hlra  «nd 

mliit  divers,  lo  wit, men,  BDd  then  did  tnlloraaijy  Mud 

them  to  ■  ■  ,  for  the  parpoM  of  aiding  ud  wiistiDg  the  Mid 
enemlw  of  onr  Lidj  the  Qnean  : 

.  And  in  order  farther  to  fhlfll,  ptrfsct,  and  eSbetnata  hta 
mid  matt  evil  and  wicked  treaioa,  and  .treasonable  compafti- 
ing  and  iiaBt(iiU)if;.tli»«BfiUj  (b»  eeii  A.  .9.,  aa  — ,  trvlior- 
oDUf  did  incite  and  endeaToor  to  pemiade  ttw  raid  enemlee  of 

onr  Bald  Lady  the  Qneen,  lo  wit,  the ,  to  invade  Her  ujd 

HaJeetj'Bjfeaiin:',   , 

And  in  order  further  to  faiai,  perfect,  and  effictnats  hie 
said  moat  evil  and  wiclied  treason,  and  treasonable  rnmjraw 

ing  and  imagining  aforesaid,  the  said  A.  B.,  on ,  ntitor- 

ooslj  did  write  and  publish  a  certain  treasonahle  letter  and 
libel, , of  i^dconcernW-^.^,  and  which  said  tetter  and  libel 
was  aiid  Is  M  foltDni,'  ibat  is  to  saf ,  — — ,  with  Intent  lliereby 
thento— i-T-- 

ConlrHtyti)  Ih^dut^of  bis  allogUncfi,  agaiutft  the  tbrff)  of 
the  siBtiite  Ih  such  <^ase  ihnd«  and  provided,  aod  ^last  Hie 
pefti*  ((f  otlftaajjhe  Queen,  her  crown  and  dignity,  {^Overf 
acttjntutBiiltta:  <a  in  the  abov«form:  See  ait  to  tha  in- 
MetMntMierJxj/.A'Kh.mg.Pt.Ct.eSJ—im.  And  a$ 
to  (Wwft4rf,'*eti  aWe,  p.  7ir  A  copy  of_  tt^.:  ithilc  UiiHr/- 
it  be  detieered  fo  iheprUoner{hiiiel/irriin/  or  agml 
"'■'  tanih)  ten  day»  at  leatt  brfoir  hh'lriiil,  nud 
•e  of  titc  or  morp  credible  ioj/ik  ..»,•.. ;  7  Ann. 
;  iekltll  mmm  before  ft(j  arrnUjuM.'ut  \  FoP. 
>)i'teH  ten  dayi  art  reckoned  egch'  ■'<■'  -if  the  jny ' 

hf  of  «,  and  the  day  of  the  nn  .(<-/(j«j<'«(.     Id. 

■'rt/MJ  iriOii  be  pTijfbrred  and  fouirt  'u-iil,iii  th'rii; 

-     "      ■•       ~     ,  colalB.itt^d.    7  ke  V 

.  yittat.1  j  B   ir.  3,.i 

'',  jehere  ttie  overt  act  la, 

Hifitljiir^  in  any  tnaruter  the  person  of  the  (Itieri. 


1.  aiiif  .c'lKrace  Will 
passed  tipoo  Mm,  7  4  S  if.  n,  c.  3,  s.  2.  Ami  gee  AT^h. 
Dig.  PL  f'r.  Mill.  Ulit  HOW  ll.c  codrt,  if  rl  tliink  flt,  mnj 
orderaiilpu  of  nm  g-ithy  U.  be  I'D U' red ;  7  f  8  (!.  i,t.'i«,' 
s.  %  anil-,  p.  100  ;  and  vhich  in  pnurlitw  Is  alWnya  done.  IT 
the  prisoner  plnod  guilty,  of  eourae  iiDthhig;  remains  but  in 
pass  sentanco  upon  him.     See  7  {■  8  H',  1,  «.  9,  t.  2. 
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Jwy  and  toiineuetJ]  By  tML  7  Ana.  c  SI,  s.  11,  a  list  of 
the  witneBies  to  be  firodnoad  on  tbe  trial,  sad  of  the  jary^ — 
meatloniBg  tbe  names,  profeation,  and  place  of  abode  of  saeh 
witoeiMe  and  Jurors, — shall  be  g^iven  to  the  prisoner,  in  the 
presence  of  two  or  more  credible  witnesses,  at  the  same  time 
that  thQ  copy  of  the  indictment  is  delivered  to  him.  See  also 
Stat.  6  O.  4,  e.  60,  s.  21,  to  the  same  efibct,  as  to  the  list  of 
the  jury.  But  this  is  not  to  extend  to  esses,  where  the  overt- 
act  shall  be  any  attempt  to  iijnre  the  person  of  the  Queen. 
6  4r  6  Vict.  e.  51,  #.  1. 

JEvid^nce,"]  The  evidence  mosfbe  applied  to  the  overt  acts ; 
and  the  prosecutor  must  prove  one  good  overt  act,  at  least,  in 
the  county  in  which  the  veoue  is  laid,  but  he  may  prove  tha 
others  to  have  taken  place  in  any  other  county.  3  Hawk. 
c  46,  «.  184 — 189.  And  there  must  be  "  two  lawful  witnesses, 
either  both  to  the  same  overt  act,  or  one  of  them  to  one,  and 
another  of  them  to  another  overt  act  of  the  same  treason,-^ 
unless  the  party  indicted  and  arraigned  or  tried  shaU  willingly, 
without  violence,  in  open  court,  confess  the  same."  7^8 
W.  9,  c.  3,  9.  2.  As  to  evidence  of  an  overt  act  of  conspiring 
to  levy  war,  gee  Arch,  Dig.  PL  Cr,  468,  516 ;— of  levying 
WW,  id,  467,  497  ; — of  adhering  to  the  Queen's  enemies,  Id. 
470, 518  ;<»-of  inciting  foreigners  to  invade  the  country.  Id. 
478 ; — of  treasonable  writings,  published.  Id.  473 ; — of  words 
of  advice  or  persuasion  to  treason,  Id.  475.  The  prisoner 
also  must  be  pi'oved  to  be  a  subject  of  Her  Mi^jesty.  Jd.  449 
—461. 

TrtoZ.]  The  prisoner  may  peremptorily  chaUeng^  thirty- 
five  jurors,  without  showing  any  cause.  Arch.  JJig.  PL  Cr. 
671.  Ant  By  p.  103.  And  formerly  if  he  peremptorily  chal- 
lenged more,  it  was  equivalent  to  a  conviction.  See  7^8 
IT.  3,  c.  9,  s.  2.  But  now,  by  stat  7  &  8  G.  4,  c.  28,  s.  3, 
every  peremptory  challenge  above  the  limited  number,  is  void, 
and  the  tiial  may  proceed,  as  if  no  such  challenge  had  been 
made.  See  ante^  p.  163.  The  trial  in  other  respects  is  the 
same  as  In  ordinary  cases. 

As  to  the  sentence,  see  ante,  p.  181. 

PfincipaU,  jv.]  All  those  who  would  be  accessories  befbi^ 
the  fact  in  felony,  are  principals  in  treason.  Arch,  Dig  PL 
Cr.  582.  So,  all  those  who  would  be  accessories  after  the  fact 
in  felony,  are  principals  in  treason ;  every  instance  of  aid  or. 
protection,  which  in  felony  would  render  a  man  acceeisoTy 
after  the  fact,  will  in  treason  make  him  a  principal.  Fogt. 
341.  1  Hale,  239.  1  Hawk.  c.  29,  s.  3.  Arch.  Dig.  PL 
Cr.  584.  And  those  who  procure,  hire,  or  command,  &c, 
are  indicted,  tried,  &c.,  in  every  manner  as  principals  in  the 
first  degree;  1  Hale,  238 ;  but  those  who  in  felony  would  be 
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aoeenories  after  the  fiwt,  though  principals  in  treason,  are  in 
iaci  treated  merely  as  aoecsBOries  in  their  progress  to  convie- 
tion,  and  the  indictment  mn<t  be  special  of  the  receipt,  kt.^». 
in  felony.     FottU  341, 842.     1  Hale,  238. 

Other  Treasons. 

Compassing,  imagining,  inventing,  devising,  or  intending 
death  or  destruction,  or  any  bodily  harm  tending  to  death  or 
destruction,  maim  or  wounding,  imprisonment  or  restraint  of 
the  person,  of  Her  Majesty,  her  heirs  or  soccessors, — such 
compassings,  imaginations,  inventions,  devices,  or  intentions,' 
or  any  of  them,  being  expressed,  uttered,  or  declared,  by 
publii^iing  any  printing  or  writing,  or  by  any  oveit  act  or 
deed.    36  G.  3,  c.  7.    67  6^.3,0.6.     11  Vict  c.  \2,  s.  1 , 

Compassing  or  imagining  the  death  of  the  Queen  Consort 
of  a  King,  or  of  the  e\des\  son  of  a  King  or  Queen  Regnant,  Is 
treason,  by  stat.  26  Ed.  3,  st.  6,  c.  2;   Arch,  Dig,  PL  Cr,^ 
490,  499;  compassing  the  death  of  the  husband  of  a  Queen 
Regnant,  is  not.    Id.  491. 

Violating  the  King's  Companion  (Queen  Consort,)  or  the 
eldest  daughter  of  the  King  (or  Queen  Regnant)  unmarried, 
or  the  wife  of  the  eldest  son  and  heir  of  the  King  (or  Queen 
Regnant).    26  Ed,  3,  st,  6,  c.  2.    Arch.  Dig.  PI,  Cr,  495. 

Levying  war  against  our  Lady  the  Queen  in  her  realm. 
26  Bd.  3,  st,  6,  c.  2.    Arch,  Dig,  PI.  Cr.  497—617. 

Being  adherent  to  the  enemies  of  our  Lady  the  Queen  in 
her  realm,  giving  to  them  aid  or  comfort  in  the  realm  or 
elsewhere.  26  Ed,  3,  st,  6,  c.  2.  Arch.  Dig,  PI,  Cr.  618 
—628. 

Slaying  the  chancellor,  treasurer,  the  Queen's  justices  of 
the  one  bench  or  the  other.  Justices  of  assize,  and  all  other 
justices  assigned  to  hear  and  determine,  being  in  their  places, 
dohig  their  offices.    26  Ed.  3,  st,  6,  c.  2.    Arch,  Dig.  PL 
Cr.  629—632. 

Counterfeiting  the  Queen's  gpreat  or  privy  seal ;  26  Ed.  3, 
st,  6,  c.  2 ;  or  the  sign  manual,  privy  signet,  or  privy  seal. 
1  Mary,  Sess,  2,  c.  6.  But  this  is  now  punishable  with 
transportation  for  life,  or  for  not  less  than  seven  years  ;  or 
imprisonment,  with  ur  without  hard  labour,  for  not  more  than 
four,  nor  less  than  two  years.  1  Vict,  c.  84,  s,  1.  Ante,  p.  603. 

2.  Fdony  against  Her  Majesty. 
Indictment, 

^     The  jurors  for  our  Lady  the  Qaeeo,  upon  their 

to  wit.     S  oAth  present,  that  A.  B.,  on  the  — -  day  of , 

in  the  year  of  our  Lord ,  and  on  divers  other  days  and 
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tham  M mtt  bafine  m  aftevt  ^Ud»  togeHMr  wiA  iiwrn  oilwr 
pewi  to  tiM  jttPMB  «foiMiid  imtawwir»  iiWt»inly^cpinpiWii 
liiugiBey  iBTiflnt,  deilae,  and'  \nftmi  to  dt|MM»  our  iiMift 
gradoM  Lady  Qhbm  Vietoiii.  fnam  ihn  «lgrl%'  hopoup,  «nd 
royal-  name  of  tiw  imperial  cvown  «f  tiM  Uaitod  Kingdom  i 
["  to  tffprte^  or  dep^m  our  tmott  p^dmm  Smdjf  ikt  Qftm^t 
Ker  iein  or  mmemmtrM^  from  the  9iyU^  ktimtr^  tfr  risM 
namo  ^iho  imporiai  ofmon  ^^ko  Unitod  Min^damf  mr  ff 
an$  other  ^  Hor  Mti^etty>**domuiiom4  <mi4^  coHmMBBf — Or. 
to  lotfff  war  opaiMai  H&r  Mtdott^^  Acr  hmrs  sr  wu^comm^j 
witkim  km^  part  ^  tko  Unded  Kk^iiom,  in  9rder,  hf  A*^ 
or  eomotrami  to  eamffd  horor  ihmm  to  tboMfoher.  or  titoir 
moaowrot  oreoumoeiOy  or  im.  ordtr  to.pnt^m^  fimCA.or  oonr 
ttraint  upon,  or  in  order  to  ifMmidaU  or*  otoertutpey  kotk 
kous6$  or  either  houee  qf  parliament j — Or  to  meve  or  stir 
any  foreHpier  or  otftmfw  with  /oreo-M  inpa/w  tho  Umited, 
Kinpdomy  or  amy  other  rfiMiiJaUt  #r  ooumtgiot  nMrr  tho. 
obeleanee  ttf  Her  Mi^ftotyf  her  hekromr  mweemottJi'*}  ami 
the  aaid  campaMing»  ImagiiiiiriOB,  twriatioii^  dmte,  i»d  !»• 
tontion  did  then  itkedoimiy^ea^ieWf  ultar,.  end- d«elar%  bgr 
[pobiiBhiDg  diTOva  prinliiigi  and  ,mkiafp^,,$mti  -by  opw^-ami 
ttdviMd  apflalrlBg»«4uid  by  ditren  oTBrt-aetsjind  ddad^^lMBiftt-. 
aftor  mentiened^  that  la  to  aay  r 

la  oidDt  to  fiilflV  I'Wfectt  «mI  eflfeoioate  hit  taid  moal  eyil^ 
wicked)  ami  ietonieua  enmpaaaing»  Jmitf^iMlioi^  ihf«ntkm, 
device,  aad  tnteBttoa  aforataid,  hrtbaaatd  A.  fi»,  «ad  ihe-aaid 
■erefal  other  peatona  aforetold,  on  <^-*^  fekmioiMly  did  pub- 
Uflh  and  cause  to  be  published  a  eavlain  jpiiided  paper  .«<►' 
cording  to  the  tenor  and  e£fect  following,  that  is  to  say :  {^here 
eet  out  the  paper,"]  -  \ 

And. in  order  farther  to  fnttl,  pffeO,  and  efiboliiato  hi&. 
laid  nuMt  eyi),  wiokad,  aad  ftlotftoiai  compaXing»  imaginationi 
ioTentiotty  davkse,  and  intantknafrtettl<^;lia  .the  said  A.  ]l.» 
on  ;-<~-.,  feloaioaaly  did  epaalyaml  adbrlaedJiyMy  to  diveaa 
anbtoota  of  oar  aaid  Lady  the  (Imm  ^hont  ftaio  mny  jtpm 
and  adottod  epeoMny,  which  may  he.tamooont  aot  ^.tho 
friony.} 

And  in  order  further  to  fulfil,  perfect,  and  efiectiiate  his 
said  most  eyil,  wicked,  and  felonious  compassing,  imagination, 
inyeBtton,*deTice,  and  intention  aforesaid,  lie  the  jpkl  A*.  B., 

and  the  said  several  persons  aforetaid,  on ,  feloniously  did 

{here  set  out  any  other  overt  acte^  'as  in  treason ,  ante^ 
p.  664]: 

Agatosl-tbe  form  of  4be  ataftite  in  attohrcaee  oiode  apd  ptom. 
▼ided,  and  against  the  peace' of  ontf  Lady  the  Qu^en,  her 
crown,  and  dignity:  [  The  umue  may-  be  the-  tame  as  in  tre^* 
son.  Seaantoy  pu  99*  Thsindieiment  may  ehorgo  a$^: 
numbttr  pf  ooert>aoto-  11  Viet. «.  la,  a.  6.  The  drfoKdapt 
UnotentitiodtO0^eopy<(ftheMlieiment,0tto^almt^the 


to  uup§ct  tha indiehlteiUy  mtd  the  nmm$$  tftkB  witnesmtm* 
4»rmA  upmt  it.  R.  v.  Cidfey,  W  Sbaw's  J.  P.  648,  807* 
.  P4hr^  ;  trangportathn  for  llfe^  or  not  Un  thtuk  aevoa 
y«ir^ ;  or  impriMnmettt,  with  or  without  hard  labour,  for 
not  moro  than  two  yoaro,  11  Vi«t.  e.  13^  b*  S»  This  i»  not 
to  oiffkft  the  0tHt.  36  JBd.  8,  >e.  6,  <$.  3,  m  i»  trenon  \  id. 
t.  0;  nor  ohaU  the  indietment  be  deemed  emmeauefffanp  of 
the  facte  thtfrmn  stated  afnount  in  law  to  freae&a,  nor  ehali 
the  ditlftndnnt  be  acquitted  if  the  facte  prooed  amotmt  to 
troaeoH,  Id,  s.  7.  Aoceeeorioe  btfere  the  fact,  puniehabie 
as  prineipale  ;  aa4  aeeeseoriee  after  thefaei,  imprieonmentf 
with  or  without  hard  labow^  for  not  more  than  two  yoare. 
Id.  0. 8.    No  coats,    id.  s.  iO. 


qfproeee^ian,']  It i» proridBd  by  stat.  II  Vict, 
c  Ity  0.  4,  that  BO  penoB  riMll  be  proMeutad  for  a  Mobj 
nndarthat  Aet,  in  m  ftr  as  the  coBwpeiiringa,fce.,are^pii—jd 
by  open  and  adviaed^Mditaig  onify  Tinkiw  ioJbimattoB  of  the 
same  on  oath  be  given  befoi«  a  justioe  of  the  peace  within  sic 
4i^  after  the  ^rarde  ipokeny--«r  snioa  a  wanaat  ftir  the 
^ipNiieneioB  of  tlie  penon  who  epoke  them  be  iaeaed  within 
ten  days  alter  the  inwrmationy — ^nor  nnlsH  the  waraast  imue 
witliin  two  years  after  the  pasafaig  of  the  Act  [^Und  Aprils 
1847.]  So  that  now  there  cannot  be  any  proieention  under 
thi|  Aet,  where  the  compasiing,  Slc^  is  evidenced  by  ooen  or 
advised  speaking  only.  But  in  all  other  cassa,  tlieve  seAns  to 
b6  no  HmUntion  to  the  pvoeeeodon. 

JShridenceJ]  Tlie  evidence  is  applied  entirely  to  tiie  proof  of 
the  «ven  acts,  as  in  treason.  By  stat.  11  Viet.  e.  13,  s.  4, 
''no  ptfsen  shall  be  convicted  of  any  sooh  compasstngs, 
imagfciations,  inventions,  devices,  or  intentions  as  aibMud,  in 
so  teas  the  same  are  ezpreised,  nttered,  or  dodared  by  open 
or  advised  speaking  as  annsaki,  except  upon  his  own  oonibe- 
sion  in  <ypen  coort,  or  unleis  the  mrds  so  spoken  shall  be 
proved  by  two  credible  witnesses." 


3.  A4tempt  to  Pire  aty  or  do  other  I^furp  to,  Her  Mt^eoty, 

Jifdietmoatt 

'  -..«^  )  Ybe  Jurors  ibr  our  Lady  the  QnoBn,  npoa  Huixt 
to  wit« '  5  oath  pfesBttt,  that  A.  B.,  on  the  •— —  day  of  '*-^-, 
in  the  year  of  our  Lonl  «-^^,  did  wilfnlly  [attempt  to]  dfp^ 
chavge  a  certain  pistol  near  to  the  person  of  Her  Meie^iy 
Queen  Vicioria  [*'  tst{/lc%  diseharge  or  attempt  to  d£s^ 
chat<ffe,  or  point,  atm^  or  present  at  or  near  to  the  parson  sf 
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'  thd  QuBetif  tttty  ffuf^t  p^o^t  ^  ony  other  description  t^  fin^ 
arms  or  qf  other  arms  whatsoeeer^  whether  the  same  shaU  or 
shall  not  contain  any  explosive  or  destructive  material,— or 
shall  discharge  or  eaitse  to  he  diseharffed,  or  attempt  to  dSr- 
charge  or  cause  to  he  discharged,  any  explosive  substance  or 
material  near  to  the  person  qfthe  Queen, — or  tf  any  person 
shall  ioilfully  strike  or  strike  at,  or  attempt  to  stHke  or  to 
strike  at,  the  person  of  the  Queen,  with  any  offensive 
weapon,  or  in  any  other  manner  whatsoever, — or  if  any 
person  shall  unJJkUly  throw  or  attempt  to  throw  any  euh^ 
stance,  matter,  or  thing  iehatsoever  at  or  upon  the  person  ef 
the  Queen, — with  intent  in  any  rfthe  cases  aforesaid  to  tn-* 
jure  the  person  qf  the  Queen, — or  with  intent  in  any  of  the 
cases  aforesaid  to  break  the  public  peace,  or  whereby  the 
public  peace  may  be  endangered, — or  with  intent  m  any  pf 
the  cases  aforesaid  to  alarm  Her  Mt^esty; — Or  tf  any 
person  shall,  near  to  the  person  of  the  Queen,  wilfiUiypro-^ 
duce  or  have  any  gun,  pistol,  or  any  other  description  ef 
JtrsHtrms  or  other  arms  whatsoever,  or  asty  explosive,  do^ 
struetive,  or  dangerous  matter  or  thing  whsttooever,  witk 
intent  to  use  the  same  to  ir^re  the  person  qf  the  Queom^  or 
to  alarm  Her  Mojesty,**'\  with  fntoit  tfaerabj  tkeo  to  ii^Jwe 
the  person  of  Her  said  Majesty :  agaifiBt  the  fam  of  the  moiusm 
In  such  case  made  and  pn>Tided,  and  against  the  peaea  of  oar 
Lady  the  Queen,  her  erowto  and  dignity.  [There  mmy  hs 
other  counts,  jf  necessary,  varyiny  the  statenuni  qf  the  Sttt 
done,  and  qf  the  intent,  as  defined  by  the  statttte. 

High  misdemeanor;  transportation  fir  seven  yemre^^^-or 
imprisonment,  with  or  without  hard  labour,  for  not  snore 
than  three  years,  and  to  be  publicly  or  pHmUdy  fokipiped 
not qftener  than  thrice.  6  fr  G  Viet  e^M,s«  9.  TUsionoi 
to  alter  the  punishsnentfor  treason  or  misprision  qf  treason* 
Id.  s.  8. 


Evidence, 
To  maintain  this  indictment,  it  must  be  proTed — 

1.  That  the  defendant  did  the  art,  stated  in  the  indlctatient. 

2.  The  intent  as  laid.  This  may  be  inferrsd  from  the  natore 
of.  the  act  done,  or  from  other  facts  or  drcamstances  fairly 
indicating  it. 
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Offences  of  a  Public  Mature, 


SECTION  I. 

Offences  relating  to  the  Coin. 
1  •  Counterfeiting  the  Coin. 

* 

■         )     The  Jurors  for  ojit  Lady  the  Qaeen^  apoB  thdlr 

to  wit.    S  o>th  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord  -—-«,  feloniously  did  falsely  moke 
ud  counterfeit  one  piece  of  coin,  resenibUng  and  apparently 
intended  to  resemble  and  pass  for  ['<  any  coin  reeembling  or 
nyjKimwIfy  imtendod  to  roeemble  or  paeejdr"^  certain  of  the 
Queens  onrrait  gold  coin  called  a  sovereign  [or  silver  coin 
4Mdled  a  shUlingJ:  against  the  form  cxf.the  statute  in  sncU 
case  made  and  provided,  and  against  the  peace  of  our  I^dy 
the  QveeU)  her  crown  and  dignity.  [A$  to  the  oeftaie,  see  ante, 
p.  78.  Where  afdmrpenwy  piece  woe  called  a '  *  groat"  in  the 
itdietmenty  and  the  proclamation  was  not  proved  by  tohieh, 
theee  coin  were  wade  current^  the  judge  lift  it  to  the  Jury  to 
oay  whether  a  groat  and  a  feurpenny  piece  %/oere  the  same. 
tiSng,  and  they  acquitted  the  prisoner.  B.  v.  Connelly 
1  Car.  ic  K.  190. 

Felony;  traneportation  for  life,  or  not  less  than  seven. 
years; — or  imprisonment,  [u>Uh  or  toithout  hard  labour,. 
s.  19]  for  not  more  than  four  years,    2  W.  4,  c.  34,  s.  3. 

Evidence. 

To  maintidn  this  indictment,  the  prosecutor  must— 

1.  Prove  that  the  prisoner  coined  the  piece  of  counterfeit 
money  in  question,  or  was  present  aiding  and  abetting  in  the 
coining  of  it.  By  stat  2  W.  4,  c.  34,  s.  3,  ^  every  such  oireuco 
shall  be  deemed  to  be  complete,  although  the  coin  ho  made 
and  counterfeited  shall  not  be  in  a  fit  state  to  be  uttered,  or 
the  connterfeiting  thereof  shall  not  be  finished  or  perfected."' 
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Bat  it  m«0t  be  in  iveh  a  state  aa  ta  eaabia  ih»  jmry  to  jvdfe, 
wbether  it  resemblesy  or  was  apparanrlj  intended  to  rewnnbla 
or  pass  R>r  the  Queen's  carrent  coin,  as  staled  in  the  indkt* 
ment.  And  tbs  Queen*s  gnld  or  silvw  coin,  shall  be  deained 
to  inclade  and  denote  tmy  gold  or  silver  coin,  coined  In  any  aC 
Her  Miyesty's  mints,  ana  lawfully  current  in  any  part  of 
Her  Hiyesty^s  dominions,  whether  wi£hin  the  United  KingdoM 
or  otherwise.    ItL  s.;21. 

9.  Produce  the  coin,  and  prove  it  to  bo  eounterfiuc  By 
Stat.  8  W.  4,  e.  34,  a.  17,  it  shall  not  be  nocesMury  to  prove 
the  coin  to  be  ftlse  and  oonnterfdt  by  the  oridenca  oC  any 
moneyer  or  other  officer  of  Her  MiOesty's  Mint,  bnt  it  shall  be 
sufficient  to  prove  the  same  to  be  (alae  or  ooonterfelt  by  the  an-' 
dence  of  any  other  ereditde  witness.  In  the  eouatiy,  at  the 
assizes  and  lessions,  the  solicitor  for  the  Mint,  if  preosnt,  or, 
in  his  absence,  aome  silversmitii,  is  usually  the  witaais  calM 
for  this  purpose. 

52.  mteHng  OmnterfeU  Coin. 

Tndietinent. 

^     Tlie  juraia  Ibr  oar  Lady  the  Qneen,  apon  tb^ 

lo  wtt^    S  oath  pvesevt,  that  A.*B.,  on  the day  of , 

in  the  year  <^  on r  Lord  « ,  did  leader  and  otter  [**  fwAr, 

utter,  or  fmt  off**']  to  one  C.  D  ,  one  piece  of  false  and  eonnter- 
Ibtt  coin,  resemblhiff  and  apparently  intended  to  resemble  and 
pass  for  ('*  any  /aim  or  oomtUorfoU  coin,  reoembHng  or 
apparoMy  <n#swrisrf  to  rooombio  or  paoo  /^']  certain  of  the 
Queen's  carrent  sttrer  cote  called  a  half-crbwn  [or  gold  coin 
eaUedasof^ereign];  faatiiesald  A.  B.,  at  the  thne  bo  so  tendered 
and  uttered  the-aaid  piece  <if  ftlie  and  eoonterfeit  coin,  in^ 
knowing  tha  same  to  be  fhlse  and  eonnterfoit :  against  the 
fom  of  the  statute  in  sa6h  case  made  aad  provided,  and  against 
the  peace  of  our  Lady  the  Queen,  her  crown  and  dfgidty.  [Am 
to  the  V0NII0,  see  ante,  p.  73. 

Miademeanor;  imprisonment  [with  or  without  hard  labour ^ 
a.  19]>br  not  more  tkmi  ona  yaar.    t  W.  4,  o:  84,  s.  7. 

JSvidente. 
To  midntain  this  indictment,  the  prosacutor  wast  prora — 

.     •  •    r 

1.  The  tendering  or  uttering  in  question  by  the  prisonar,  at 
that  he  wss  present  aiding  and  abeti^ng  in  tbs  ntterfeq^t: 
Where  the  indictment  charged   the  prisoner  with   hailit 

ottered  and  put  off**  a  coi^j^ter^^t  .shiUi^^  one  DwuijgifSy 


<i 


fftttriT^  CminterfyitCoiii.'  «?3 

BotaHeglngthathe"  teiidei^*'it,  and  tUo.  lyi.ieaai  V9»  tliat 
hn-purehusd  Bome  coBm  end  susar  at  [>unTiIng*s  s1jo]t,  aai] 
In  fiajiiMDt  put  down  a  counternitt  ahilUn^nti  thi?  cnnnKr : 
DaMihig  toe*  It  Dp,  and  told  the  pri».r>.<r'  o-<'  'i  ri'ii  bid, 
upon  which  the  prisoner  irallted' oat  cT  ii.'  -ii..ri  i.  .lini^tlui 
Atllbig, ahU  the  coffUftad  sii^sr:  ttie  i  ,.  ,,]  co\in 

beldlhtotobe  anntterLng;  Ifamanofl      .,-  . '^in'iher 

it  betccepted  or  not,lt  lisn  Dtterini;.  //  ..  "'.'>, -iO  Cnn* 
J.,  101  m.  Tha  SHVeral  cases  jtven  undi  r  Uw  luIi'  ■■  tbrifery," 
■■  to  the  ntterlng  of  forged  Initnjmentu,  may  !□  a  great  mea- 
ncte  be  dMmed  authorities  upon  thl>  iiiihjei't.  Si-e  ante, 
pp.  547 — 568.  So,  what  Is  vnlgarly' fallwl  "ringing  the 
cjiangtn,"  that  is,  «here  good  money  Is  ^lon  In  u  puivoii  iu 
pajrmFat,  and  he  Mtdnu  Instead  of  It  »  piece  of  couotorTclt 
money,  pretending  it  lo  bathe  same  (h  at  wmi  giTen  t^  him, 
■fid  dMIfnIiifc  to  talte  It  (m  account  of  its  l)ein{;bad  :  Ibis  lias 
Uses  hriden  to  be  an  ittterinir,  within  the  manning  nf  the 
■latate.    R.  t.  Franii,  a  Uach,  730. 

3.  That  the  coin  le  cooolorfeit,  as  ante,  v  ^i-  And  any  of 
the  Qneen'R  culrcnt  coin,  nhicb  shut!  hare  been  |:(ilt,  Bllvored, 
iraaheil,  iteloored,  i>t  cased  ovec,  or  jn  any  nmnncT  altered  w> 
M  to  reaemble,  or  be  apparently  intended  to  rewinble  or  ptua 
tat  ait's  ot  t''B  Queeo'd  cuTrani  cohi  ofs  higher  denomfnMion, 
»haU  b«  deemed  and  taken  xo  be  ooutttBrieit  cols  wtthlD  tIM 
meaidns  of  tide  Act.    S  IT.  4,  c  34,  «.  «. 

3,  That  the  prlKiMr  koen  tba  uotn  to  be  eouatarfelt.  This 
raoii.  be  iaferred  from  the i^xprtB^nii  or  aoka  of  the  prisoner; 
MeanJe,p.l31 ;  euehia  his  ttatiaKotbarbMe  coin  about  him 
■t  tha  time;  hja  bavlog  paaett  other  eonnterMt  eotn  aboirt 
the  WUQB  Umci  or  the  \iia,  Tb«  like  stidence  aleo,  which' 
has  be«D  mled  to  be  aiiSieient  to  prove  «  guilty  knovtedKB  tn 
caia  of  ottering  k  fiirged  ioetrBamt,  (tutti,  p.  5U),'v1JI  In 
general  be  good  evldeoge  of  guIMy  knDir)^  hi'  nitnlag 
eDHQterfdt  imla. 


3.   Vtteritig,  and  kaoint  othtr  bat*  CW»t  tw  hii  f  ownrtow. 

Indictmtnt. 

)     The  Juron  for  our  Lady  the  Queen,  upon  tb^ 

to  *«.    loath  pnamt,  that  A.  B,,  on  the -day  of , 

In  the  year  of  onr  Lord ,  did  lender  and  utter  Ifge.,  «(  In 

(ft»  tawyimn,  (0  (Be  n»nf»]TTOU  knowing  the  same  to  be  fWi« 
aDdeoAnterfclt;  and  that  the  sdd  A.  H.,  also  at  the  time  of 
■Brit  tehdering  and  Dtl«ing  had  Uien  in  Ui  postessloa,  beaidee 
lh>  plM*  Of  Mse  and  cotiiiterfeit  coin  so  tendered  and  uttered 
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as  aforesaid,  one  other  piece  of  ftlse  and  counterfeit  coin 
resembling  and  apparently  intended  to  resemble  and  pass  fiir 
certain  of  the  Queen's  silTer  coin  called  a  half-crown  [or  gold 
coin  called  a  sovereign]  :  against  the  form  of  the  statute  in 
such  case  made  and  proTided,  and  against  the  peace  of  our 
Lady  the  Queen,  her  crown  and  digni^.  [A9  to  the  oemie, 
9ee  ante,  p.  73. 

Misdemeamnr ;  imprisatiment  [ttfith  ortDithmtt  hard  labour, 
s.  19]ybr  not  more  than  two  years,    2  W.  4,  c.  34,  s.  7. 


JSvidence, 

Prove  the  ofibnce,  as  in  the  last  caj«;  and  then  pvore  that 
the  defendant,  when  he  so  uttered  the  base  coin,  had  other  bate 
coin  in  his  possession,  as  stated  in  the  indictment.  Or  if  two 
be  acting  in  concert,  and  one  tender  the  base  coin,  and  the 
udier  have  other  base  coin  in  his  possession,  both  may  be 
convicted  of  the  offence,  if  the  latter  were  present  at  the 
uttering,  or  so  near  as  to  be  deemed  a  principal  in  tha  eeoond 
degree  in  that  part  of  the  offence.  Where  two  women  wen 
Indicted  for  this  offence,  and  it  was  proved  that  they  both 
went  to  a  baker's  shop,  and  one  went  in  and  tendered  a  counter- 
feit shilling  in  payment  of  a  loaf  of  bread,  and  waa  Immediately 
apprehended,  but  upon  being  searched,  no  other  bad  money 
was  found  upon  her ;  the  other,  who  had  remained  outside,  raa 
away,  but  was  pursued,  apprehended  and  searched,  and  four- 
teen bad  shillings  were  found  upon  her,  wrapped  together  in  a 
paper :  being  both  indicted  for  ihe  uttering,  having  at  the 
time  other  counteifeit  coin  in  their  possession,  Garrow,  B., 
held  that  they  were  both  principals  in  the  uttenag ;  and  as 
they  acted  in  concert,  one  of  them  having  other  base  coin  in 
her  possession,  brought,  thu  cube  of  both  within  the  statute. 
H.  v.  Prwcilla  and  Eliza  Skerrett,  2  Car,  {f  P.  427.  See 
also  B,  y.  Gerrish,2  Mo,  ^R,  219.  But  where  husband  ancl  vriie 
were  indicted  for  this  offence,  and  it  appeared  clearly  that 
they  were  acting  in  concert  in  passing  bad  money ;  but  upon 
the  occasion  in  question,  the  woman  alone,  in  the  absence  of 
her  husband,  passed  a  counterfeit  shilling,  but  whether  she 
had  other  bad  mouey  in  her  possession,  was  not  known,  as  she 
was  not  then  searched ;  the  husband  however  had  base  ooia 
upon  him  at  the  time,  and  when  they  were  a]}prehended  the 
next  day,  a  large  parcel  of  counterfeit  shillings  was  feand  apoa 
the  man,  and  six  bad  shillings  of  the  same  manufacture  ware 
fbund  in  po:»i>es8ion  of  the  woman :  the  judges  held  that  the 
woman  could  only  be  convicted  of  the  single  offence  of  uttering 
the  bad  shilling,  the  man  not  at  all.  ^.  v.  Job  and  Sarah  JBtae, 
B,  ^  Ry,  142. 
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4.  UtUrtng  Tvoice  uritkSn  Ten  Days. 
Indictment, 

>     The  jurors  for  our  Lady  the  Queen,  upon  their 

to  wit.    S  <M^h  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  did  tender  and  utter  [<^e.,  as  in 

the  form,  ante,  p.  572,  to  the  tcords]  well  knowing  the  same 
to  be  iaise  and  counterfeit ;  and  that  the  said  A,  B.  afterwards 
and  within  ten  days  [or  on  the  same  day]  of  his  so  tendering 
and  uttering  the  said  false  and  counterfeit  coin  aforesaid,  to 

wit,  on  ,  did  tender  ai.d  utter  to  one  £.  P.,  one  odier 

piece  of  false  and  counterfeit  coin  reeeinbling  and  apparently 
faitended  to  resemble  and  pass  for  certain  of  the  Queen's  cur- 
rent silver  money  called  a  shilling ;  he  the  said  A.  B.,  at  the 
time  he  so  tenderad  and  uttered  the  said  last-mentioned  piece 
of  false  and  oouuterieit  coin,  well  knowing  the  same  to  be  false 
and  counterfeit :  against  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  Lady  the 
Queen,  her  crown  and  dignity.  [As  to  the  venue,  see  ante, 
p.  73.  The  two  utteringe  must  be  stated  in  the  same  count, 
to  warrant  the  punish»tent  assigned  to  this  offence,  Tandy's 
case,  a  Leach,  8d3.     R.  v.  Robinson,  Ry.  &  M.  413. 

Misdemeanor;  imprisonment  [with  or  without  hard 
labour,  s.  19]  for  not  more  than  two  years*  2  W.  4,  c.  34, 
s.  7. 

JBvidence. 

Prove  the  two  utterings,  in  the  same  way  as  in  the  case  of 
one  uttering,  ante,  p.  572. 

6.  Uttering  after  a  former  Conviction, 

Indictment. 
\     The  jurors  for  our  Lady  the  Queen,  upon  tlieir 


to  wit.    $oath  present,  that  heretofore,  to  wit,  at  a  sessions 
of  oyer  and  terminer  and  general  gaol  delivery  [or  at  the 

general  quarter  sessions  of  the  peace],  holden  at ,  in  and 

for  the  county  of ,  on  the day  of ,  in  the  year  of 

our  Lord ,  before [as  in  the  record  of  the  former 

conviction ;  see  ante,  p.  193 J,  by  the  oath  of  twelve  good  and 
lawful  men  of  the  county  [last]  aforesaid,  then  and  there  im- 
paoelled,  sworn,  and  chaxged  to  inquire  for  our  said  Lady  the 
Queen,  and  for  the  body  of  the  county,  it  was  presented  that 
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A.  B.,  on ,  did  tender  and  utter  [f^*^  90  ttath^Jke  f«- 

roreC  qf  the  firmer  tmmU>ti$n  tp  ihtjkdpmmt  tt^iafitfe,  but 
in  the  past  tetue]  :  as  by  the  record  thereof  more  fully  aad  at 
laise  appear* ;  and  whibli  said  Judgment  is  still  in  foli  Ibroe 
and  aflfett,  aad  ^oi  In  any  manner  terersed  or  inade  void. 
And  the  jnrors  flmt  albreaaid,  upon  their  oaOi  aforeflfla/do 
tether  prw^nt,  tlMt  Oie  saM  A.  B.,  after  hdngso  oenfi<Aed  as 
afercMM,  afterwards,  to  trit,  on  [^.,  iu  intttty  of  tike  tkrtt 
ytrecidStug  ftrmp,  hut  d^arglnff  thi  i^ffbu^  to  hope  Awn  done 
''/tf/omMij/y**] :  against  the  &m  of  the  ststate  in  mxA  case 
made  and  proiMad,  aood- against  the  peace  oT^nr  LadyOe 
Qneoni  her  crotm  and  dignity.  [Ag  to  thB  remi^,  -tee  attts^ 
)K  78.  Where  m  emch  an  indicimefa,  the  ettitement  ^f  ilm 
fermer  cenvicftiett didnot jeoneHtde ^th  a  ** prmft pertei per 
Tfcordum^"  the  JuS^fee  hdd  the  HOhtMmt  fe  be  httdU  It  ti^ 
'I'ltmer,  Ry.  &  M.  47.  But  nem  by  etat.  14  f*  15  Vkt. 
(*,  100, «.  fi4y  no  indietimewt  sAofl  he  deemed  intt^ffUUHt,  ftt 
the  omission  of  the  words,  **  as  appears  by  the  record,*^  8e^ 
ante,  p.  99. 

Fsieny ;  tmnspoefathm  ^r  \th,  #r  #oe  leee  thnn  aet«a 
ye0r#}— tfr  impHmmmekt  [vAth  er  teithmit  hard  Udtsmtj 
8.  191/er  n^  mete  than  tmst  yettrsi    2  W.  4,  e.  94,  s.  7. 


^idenee^ 

9 

To  aappori  tUa  Indi^kment^  tba  pMaBeator  moat 

1,  The  ultethig,  ftew,'a4rtftt«d  In  'th<»fndf(!tm^t.  Seethe 
evidenee  in  soeh  ^  ike  three  preceidbig  cases  aa  may  ha 
applicable.  .     /'  " 

tk  The  former  eonvf«tkiD.  The  regnlar  prtof  of  this  Is,  by 
an  examiiied  oopy  of  the  reeord.  But  by  stat  8  W.  4,  c.  S4, 
a.  0,  a  copy  of  the  ]iiMvions  indietment  and'^nnvletion,  par- 
porting  to  be  signed  add  eefttted  ee  a  trne  tMpy  by  the  e^eik 
of  the  eoiirt  or  other  oflKoer  having  tlM  custody  of  the  records 
of  the  ^onrt,  or  his  deputy,  ehhl),  upon  proof  of  the  identity 
of  tlie  peraoo  of  the  oflbnder,  lie  siifiieient  eridtmce  bf  thd  pre- 
Tions  indietment  and  eonirletlon,  without  proof  of  the  signa- 
tnre  or  official  character  <tt  the  person  appearing  to  hate 
signed  «nd  oartMled  the  same. 

3.  Tliat  the  piisoner  Is  the  person  *#ho  irte  ao  edntlcted) 
which  is  usually  proved  hy  the  gaoler  or  Qther  person  who 
WAS  present  at  his  trial.  -^    .  .  -^  - 

As  to  the  mode  of  atwUgmsent  tn  this  eiM&,  and  the  manntr 
of  ebai^ttg  the  Jury  ^*fth  the  prtsofler,  «C6  npkfi,  p.*  i  06. 


BMing  VMmittfeit  Cum.  . 


0.  Havlatt  Boh  CM*,  with  fatrnt  U  attar  it. 
Indielment, 

'      )     Tki-jaranfoioiir  ladjUie  Onno,  npODtMr 

li>  wit.    f  oMk  pranot,  that  A.  B.,  •«  tbe day  of , 

in  tbe  yetr  ol  our  Lard ,  bad  In  lila  eoatodj  and  p»wai 

don  thiae {"  tkretor  nu>rt"]  plecf*  of  (tlae  tnd  coantwiAU 
coin,  raaambling  and  ^i>ar«Btlyintiadad  tontmnbleandpaw 
ftir  eartain  of  iha  Qneen'a  ailrsr  etttnal  coin  eallad  a  bair- 
crowB,  wiUi  inUnt  ttno  to  ntter  and  put  off  ttra  ««nM  i  ba  tbr 
eald  A.  B.  tlMs  K«ll  knowbig  tba  nine  to  be  lUn  and  (wantar- 
M( :  againat  tba  Tom  of  the  itatute  in  mcIi  caae  nude  and 
pioiidad,  utd  againit  tbe  peace  of  our  Lad;  the  QaMD,  ber 
cra<n>  Bod  dignllr.  [At  ta  tht  VrxiM,  are  nitle,  p.  73. 

Stitdeimaner }  imprintnintiU  Iteitk  tr  untAfut  luird 
tabmir,*.  iVi  fir  Hat  BierttktHtiiirmiytart.  S  W.  4,  c.  34, 
1.8. 

8aeo«iL  <^Bntx,  after  a  forvuT  conviction,  felonf ;  trtm*' 
fartatiait  for  lib,  vr  tut  hit  than  ueran  gear* ; — or  ivt^ri- 
KBHMBf  [toUk  or  mthmn  hard  labour,  >.  lU]  jfor  n«l  mart 
tluin  tour  geart.  Id.  Thi  imHetmtnt  far  Hi^  tnond  iiftitei; 
awy  roadiiy  be  framed  from  the  hut  farm. 

^  Evidenci. 

To  HalaMn  tU*  Indlctnnt,  the  prosecator  mturt  proTe— 

I.  Tikatthe  priaoMr  had  Ch«  ooIb  ninitioned  In  the  lotUet- 
meat,arat  leaM  threepieceHof  jtgin  bbausMiI^ei  pwBMlon. 
And  b^  atat.  S  W.  4,  c.  34,  s.  31,  "where  the  baTlng  MJ 

lualtoTm  the  oii>.(<Hly  >ii  |ii».->«d<Hiofaoj  penon.tt  in  this  Act 
eipreuodto  be  aa  i^Uinji'i',— if  any  panoo  ahall  baveanf  mfh 
matter  In  kii  penonat  iMi>-bidj  or  peaiwailon,  ar  aiwU  kDo*- 
ioglf  and  wilfully  havf  any  »ueb  Dulter  in  an;  dwallinf-hiMae 
■ir  otUer  building,  ]iiili<iTi^.  apartanout>  IMd,  or  other  place) 
open  or  iocluiod,  vbutlim  tn  lougiaf  to  or  oeeopM  bjr  Idnt- 
aelf  or  out,  anil  »hctli»i'  -\i'-\i  natWr  ahall  be  to  JMd  for  liii 
own  Dw  or  beoolii  cir  Ur  tliatof  another, «rei J  raeh  patwa 
■|i*ll  be  desined  anil  cuWi-n  lo  bare  ■Dab  inattar  in  hli  eutlodf 
ra  iKMaiKtIan  niihlii  Dit  uKiiniiW  of  tiiie  Act."  Where  two 
peraong,  Bod^rs  anil  L^r^.f,  weea  atyraliendad  tagth(B> 
Large  IHnK  llio  m^iil  '4  llirlgers  for  tbe  paasing  of  bam  coin, 
and  on  Lai^i  (vera  fuii[i<l  '■iileen  coantarMtahiUiD|a,  iikI  on 
HodgpTj  onl;  rno  :  i!i<'  Jiiil^>e«  held  tbat  Sodgm  might  be 
convicted  v-twi-W  ii~.  Larjj";  for  the  statute  did  not  reqnire 
uion  of  an;  eowtericU  coin,  bnt  It  Is  qnlln 
n  ba  In  the  powMrioa  of  tbe  penoa  or  Us  tm> 
H.  V.  Rodgrr*  and  Large,  Car.  f  V.  SSO  n. 


ft7B>  Stealktg  «r  EM^ling  LgUen. 

00,  where  two  were  iudicted  for  this  offence,  aad  it  sppeiued 
i^leerly  in  evidence  that  they  were  together  aad  acting  In  eoa« 
cart  in  paasing  had  money ;  on  the  evening  in  queKtSon,  one  of 
them  had  paned  two  connterfeit  lixpencai,  and  on  the  other 
were  fiiMuid  fhre  more :  on  the  authority  of  the  last  eaae,  tfaij 
were  hoth  convicted,  and  Msntenced  to  nine  months'  im|niB0n« 
J?.T.  CharUi  and  WiUimm  WiUumts,  Cttr.jfM.  «a 


0SCTIOV  II. 

1.   P/r$on$  gmployed  by  ths  P^tt^qfiee,  SteoHitff  «r 

imbexzUng  L$tt€t$, 

Indictments 

" 1     The  Jm^rs  ftr  our  lady  ^e  QoMo,  HfMAi  iMr 

to  wit    )  oath  present,  that  A.  B,,  on  the  —^  day  of—, 

in  the  year  of  our  Lord ,  being  then  a  peraoift  Employed 

nnder  Her  Majetty'ii  poet-ofllce,  and  whilst  he  was  ao  em* 
ployed,  feloniously  did  embezzle,  secrete,  and  destroy  [**  ttart, 
pr  $hall  for  any  purpose  tonatficer  embezzle^  uerefe,  or 
destroy"]  a  eertaJa  post^Ietter  of  C.  D.,  or  of  Her  Majesty^ 
postmaster-general,  [which  said  pMt-letter  then  contahied 
certain  money  {"chattel,  money,  or  valuable  security ;^ 
bank'notee  an4  the  notes  of  bankers  may  'be  tkserfbed  as 
money;  14|-l5rtc/.e.}00,«.18,ante,p.lM))ofC.D.,or«ffl«r 
lfi|jesty'«  said  postmaster-generai]  :  against  the  form  of  tiia 
statute  in  such  case  made  and  proTided,  and  agWnsit  the  peace 
of  our  Lady  the  Queen,  her  crown  and  dignity.  {A»^H^ 
venve,  see  ante,  p.  73.  By  etat.  1  Vict.  c.  96,  i.  40»  if  skM 
be  lavful  to  lay  the  htter  or  money,  fc.,  in  the  T^oitnuiiih!^ 
general;  it  shall  not  be  necessary  to  allege  or  prove  it  ii^ds 
of  any  value;  and  it  ehall  be  evident  to  allege -that  the  ^ 
ftender  teas  employed  under  the  post^f^ffUe,  witkomt  Jkrtker 
atating  the  nature  or  particulars  of  the  etNployment, 

Felony;  transportation  for  tcveti  yeare ;'^vr  impi Umnk* 
merU  [foith  or  without  hard  labour,  and  Mlifetr^fifr  taim 
portion  qf  the  time,  a.  42] /or  not  more  fhlin  ihrce  yemi*if  M. 
a.  86.  .  - 

4nd\fthe  post^letter  shaft  contain  any  chatty,  «fiimfjjr,i)r 

valuable  sfvarity,  every  such  o^ffh^der  shttll  be  transpSt>tiid 

for  life;  Id.  8.  26;  or  for  not  less  than  MVen  jfeiits  ;^f'pr 

.imprisoned  [u^h   or  without  hard  labour,  and  ydUtOfy 

Jhr  any  portion  of  ttie  time,  s.  ^^fbr  not  utorsr  iiWtHiWtr 

years.  Id.  B,  26,  • 


SteaUi^  orEmiexzHng  Letters*  tfiQ^ 

ActetmrU^Atfifre  the  fact,  the  mm$  p'jm$hmmU ;  aceit* 
Mriea  after  thejact  (ngt  being  receivers)  iutprisonmenif  f^c.f 
SifTMOi  mer€  t£(m  two  year$»     Id.  s.  35. 


Evidence* 

To  maintain  tills  indictment,  the  proaeeutor  mtai  proTB-^ 

1.  That  the  defeiidajit,.at  the  time  the  offeoce  was  commit- 
lady  waa  employed  by  the  post-office.  It  is  not  neGessary  to- 
prore  faia  appointaMot ;  proof  that  he  exercised  an  office  under 
the  poat-oAce,  .will  IM  quite  anflMeat  Bm  ante,  p.  1$5;. 
muLsee  A.  ▼.  Barrett,  6  Car.  ^  P.  124.  R.  ▼.  Meee,  Id,  606. 
IfQT  ia  it  nopcftsaiy  that  he  atu>ul4  have  taken  the  oath  re- 
q  aired  by  stat  0  Ann.  c.  40^  s«  41 ;  Clay*s  cASe,  3  £a$t, 
P,  C,  680 ;  er  if  it  be  proved  thatlie  took  the  oath,  be  cannot 
dleayhia  being  employed  Jby  the  p^at-oflSee*  B,  v.  Milnerf 
14  Skaw's  J,  P.  449.  J9.  t.  Simpson,  Id.  The  •  postnwater 
Ia  a  aowitry  town  ta  of  cuiuvs  a  person  so  employed*  And 
where  -a  poatmistreas  eaip)t»yeil,  a  person  at  weekly  wages,  to 
^arnr*tfae  lettar-»hag  (com  A.  to  B.,  bat  he  never  hoped  to  sort 
tbb  letters, &c,  an.d  she  was  allowed  the  wages  in  account  with 
Ihopaat^ffice^-rA^ch  .person  was  holdeu.to  be  in  the  employ 
•f  the  poft-omce.  .R..V.  Salisbury^  6  .<!7ar.  j-  P,  165.  Bat 
wJaare  af  pardon  employed  by  thepo»t-offiee  to  keep  n  rccetviog 
hoasa  for  letters,  us^  JLo  be  assisted  in  sealing  and  tyfng  the 
lattar«bag  by  a  person,  whom  ,be  employed  to  clean  boois, 
^^Ckfjmch  aasiatant  waa  hcldeo  net  to  be  in  the  employ  of  the 
pfal<afi^    Rr  r.  Paar$on,  4  Car.  j-  P.  &7^ 

.,  SU  lie  ^mbezalement^  socretlng,  or  destroying  of  the  letter, 
4cc.,  as  atated  in  the  indictment.  Where  the  prosecutor  gave 
a  latter,  aoaealed,  to  the  pofttmistrses  at  A.,  addressed  to  a 
person  at  iLiyarppol,  with  one  pound,  for  a  poet-offlce  prder  for 
.  hhat  amount^  threepence  for  poundage  on  the  order,  one  penny 
ff^  postage,  find  one  penny  for  tlio  meascnger  who  was  to  get 
.the  o^er  at  B. ;  the  postmistress,  In  due  course  of  post, 
delivered  these  to  the  prisoner,  who  was  in  the  employ  of  the 
pOft<7pffice  a»  pnst-messenger  from  A.  to  B.,  instro<^lng  him  to 
ge^  th^  order  at  B.^  to  ioclose  it  in  the  letter,  and  to  post  it 
tbevQjthe  prisoner  however  embezzled  the  money  and  de- 
atrbyed  the  letter,  a  part  of  the  letter  being  afterwards  found 
Ip.^.box.  in^his  ppesession:  Ores^well,  J.,  held  <tliis  to  be  m 
.IK>^*^ter  within  the  meaning  of  this  statute,  and  the  defend* 
nut  T^ia. convicted.  R,  t^  JBtckersioff,  2  Car,  ^  K,  781. 
Whflni  » torter  of  letters  at  the  po»t.onice  made'a  mistake  as 
po  twotietters.in  sptjtiDg  t^e  parcel  iqi  wjilch  they  were,  and 
ia  order  to  avoid  the  penalty  utia4h4d  to-  such  a  AUfptake,  ^ 

C4?  a 


080  SteuKn^  or  EmhezxUng  LfUers. 

took  tbew  two  letters  to  the  water-cloeet  avd  put  tbem  in,  but 
before  tbey  eicaped  from  the  pan,  be  was  appreheoded,  and  the 
letters  were  fouud  in  the  pun  still  sealed  and  luiopened :  bong, 
indicted  on  this  statute  for  stealing  the  letters,  with  a  count 
for  secreting  them,  the  jury  found  the  facts  as  above  mentioned; 
and  the  case  being  reserved  foi  the  opinion  of  the  judges  of 
the  criminal  appeal  court,  they  held  that  the  defendant  wh 
clearly  guilty  of  secreting  the  letters,  and  th^  thought  that 
tlie  iacts  found  amounted  to  larceny  also.  £.  y.  Wynm, 
a  Car,  ^  K,  858.  Where  the  prisoner,  a  letter  carrier 
employed  by  the  post-office,  was  indicted  for  stealing  a  post- 
letter  oontaining  a  sovereign,  with  a  count  for  stealing  a 
sovereign,  it  appeared  that  the  prisoner  being  suspected,  a 
letter  containing  a  marked  sovereign,  directed  to  a  person  in 
Qreat  VVindmiU*street  (which  was  in  his  district  of  dellveiy), 
was  placed  by  one  of  the  inspectors  amongst  some  letters  tbe 
prisoner  was  about  to  sort,  and  which  he  had  to  delirer  that 
day ;  the  letter  not  being  delivered,  the  prisoner  was  taken 
into  custody,  searched,  and  tbe  marked  sovereign  found  in  his 
pocket :  it  was  objected  for  him,  that  as  the  letter  was  not  put 
into  the  post  in  the  ordinary  way,  it  was  not  a  post-letter 
witliin  ihe  meaning  of  the  Act,  and  of  this  opinion  were  the 
judges;  but  they  held  that  he  was  guilty  of  stealing  tbe 
sovereign,  and  he  had  judgment  acconiingly.  i?.  v.  Satk" 
bone,  Car,  ^  M.  220.  By  stat.  1  Viet,  c  86,  in  the  interpre- 
tation clause,  s.  47,  the  word '^  post-letter"  is  interpreted  to 
mean  "  any  letter  or  packet  transmitted  by  the  post,  under  tbe 
authority  of  tbe  po^master-general,  and  a  letter  shall  be 
deemed  a  post-letter  from  the  time  of  its  being  delivered  to  a 
)>08t-office  to  tlie  time  of  its  being  delivered  to  the  person  to 
wliom  it  ts  addressed ;  and  a  deliveiy  to  a  letter-carrier  or 
other  person  authorized  to  receive  letters  for  the  post,  shall  be 
a  delivery  to  the  post-offlcc ;  and  a  delivery  at  the  bouse  or 
office  of  the  person  to  whom  the  letter  is  addressed,  or  tohim  or 
to  his  servant  or  agent  or  other  person  considered  to  be  autho- 
rized to  receive  the  letter,  according  to  the  usual  manner  of 
delivering  that  person's  letters,  shall  be  a  delivery  to  the  per- 
son addressed."  Where  a  letter  directed  to  a  fictitious  person 
and  place,  containing  two  half-sovei-eigns,  was  put  iipto  a 
))ost-oflice,  to  test  tbe  honesty  of  the  pofitmisti*eBs  tbero,  and 
she  abstracted  it,  and  took  out  tbe  hulf-so?ereigns :  PoUoek, 
C.  B.,  held  that  this  was  not  a  post- letter  within  the  Act, 
being  altof^ther  fictitious,  and  not  directed  to  any  penon  who 
ever  existed ;  but  he  held  that  tbe  prisoner  was  guilty  of 
stealing  the  half  sovereigns,  and  there  beinga  count  for  larceny 
in  the  indictment,  she  was  convicted.  S,  v,  Ann  Otrrdner, 
I  Car,  S;  K.  628.  But  in  a  ease  subtioquently  reserved  for  tbe 
opinion  of  tbe  judges  theoontrary  was  holden^and  PoUoek, C.&., 
admitted  that  he  was  mistaken  in  his  decision  in  Qardner'<  caee» 


*    SUaling  Post  LetterSy  ^e,  58l 

The  ease  was-  thus :  some  doubt  beings  entertained  of  the 
honesty  of  the  prisoner,  who  kept  a  receiting  honse  for  letteVs- 
itt  Aldgttte;  a  letter  containing  a  half-soverei^,  directed  to  a 
fli*titfons  person,  wtis  dropped  into  the  box  at  hiin  receiving 
hoose^  and  the  prisoner  opened  it,  took  out  the  half-sovereign, 
8ind  ke^t  both  the  letter  and  money :  being  indicted  on  this 
A'ct^  for  stealing  a  post-letter,  and  couTicted,  and  the  case  being 
reserredfor  the  opinion  of  the  judges^  they  were  unanimously 
of  opinion  that  this  was  a  post-letter  within  the  Act,  and  that 
the  defendant  was  properly  convicted.  R.  r.  John  C,  Toung^ 
2  C,^  K.  466.    See  R,  t.  Harley,  pott,  p.  583. 

The  reader  will  perceive,  by  a  refei*ence  to  the  punishments 
fbr  this  ofibnce,'(an/«,  p.  578),  that  where  the  letter  stolen  or 
<0&ibezzled  contains  money,  chattel,  or  valaalile  security,  the 
offbnce  is  punishable  with  greater  severity.  Where  a  woman 
being  sent  with  a  letter  to  a  receiving-house  with  a  penny  to 
pay  the  postage,  fin<!Kng  the  shop  of  the  receiving-house  shut, 
put  the  penny  into  the  letter,  fastened  it  with  a  pin,  and 
dropped  it  into  the  letter  box ;  the  prisoner  being  a  messenger 
in  the  post-oflice,  and  engaged  in  stemping  and  preparing  the 
letters  from  the  receivrag-houses,  abstracted  this  letter  from 
the  rest,  and  a  constable  being  sent  for,  after  a  hard  struggle 
itwa«  taken  from  him:  being  inflicted  for  stealing  a  letter 
containing  money.  Lord  Denman,  C.  J.^  held  it  to  lie  such 
Within  the  meaning  of  ihe  Act,  and  he  was  cOnvictod.  JR.  v. 
Mence,  Car.  §•  Jf.  ^4.  As  to  a  security  for  payment  of 
'money,  gee  ante,  p.  391. 

As  to  embezzlement  of  money  by  persons  employed  in  the 
post-office,  see  ante,  p.  462 ;  and  see  R,  v.  Olaes,  2  Car,  ^ 
/T.  895. 

2.  Stealing  a  Poet^letier  or  pest-letier  Bag  from  a 

Poet'uffice,  4rc» 

.   Indictment, 

y    The  jurors  for  our  Lildy  t^e  QuMn,  upon  their 

to  wit.  5  oath  present,  that  A.  B.,  on  the  •— ^  day  of  — ^, 
in  the  year  of  oar  Lord  ',  dldftlonSously  ftteal,  take,  and 
carry  away  a  certain  post-letter  of  C.  D.,  [or  of  Her  Majesty's 
postmaster-general]  ftota  a  certain  post-oiBce  situate  in  the 

parish  of -,  in  the  county  of  — — ,  [**  steal  a  post-Utter 

-^ag  —  or  a  pest-letter  from  a  pest  Utief^bag  —  or  steal  a 
post 'letter  from  a  post-qglos,  or  frem  an  officer  of  the 
poet^jfftro, — or  fifem  a  7neiil,-^er'  step  a  minU  with  intmt 
to  rob  '&r  search  the  samel  t  against  the  Amn  of  the  statute 
In  sueh  case  made  and  prorided,  and'agbinst  the  peace  cvf  oar 
Lady  the  Queen,  her  erown  and  dignity.  [As  td  the  ^emse, 
anief  p.  78. 


M2  SUfdin^^M&aey  Mf  of  a  Letter. 

Felonf ;  trarup&rtatien  far  Ufe,  1  Viet  «.  96,  ■.  98,  «r 
for  not  less  than  seven  yoarw  ;  Id.  s.  41 ; — or  intprioommg^^ 
[unth  or  tcUhout  hara  labour,  and  soHtaiy  fir  anf  per* 
tien  qf  the  time,  B.  43]  for  not  more  than  fnr  ymri. 
Id.  ft.  41. 

Accessories  hrfore  the  foot,  the  mme  ptmiehmenf  ;  mue* 
soriss  itfteT  the  fact  (not  being  recokfero),  imprioekmeitt^  ^etf 
for  moi  more  than  two  ywnv .    Id.  s.  35^ 


To  maintain  this  Indictment,  the  proeeentor  must  prore  tkf 
utealiog  of  the  letter,  &c.,  as  Muted  in  ttie  iMictmeat  It  is 
act  necessary  that  the  ofl^der  sboald  be  in  the  employ  of  tke 
poet-oihce.  \There  the  prisoner,  a  femaleeei  f  aut  out  ofph— i 
applied  to  a  lady  at  Cheltenhan>  for  a  situation,  and  lefeiied 
for  her  character  to  a  lady  at  Roes,  wheee  service  she  had  left; 
the  lady  at  Cheltenhaui  accordingly  wrote  to  tlhe  ladly  at  Sett 
for  the  character,  but  the  prisoner  went  to  the  poet«oilloe  al 
RosSj  and  representing  lierself  to  be  the  lady's  serraot,  «b* 
laluod  the  letter  and  bomt  it :  being  indicted  for  etealfng  As 
letter  under  this  Act,  it  was  obiected  that  as  ft  was  not^ieHB 
lucri  cousd,  it  was  not  an  oireiioe  within  the  Act ;  bat  tiM 
priMmer  heinff  oonvleted,  and  the  point  being  reserved  for  te 
opinion  of  uie  Judges  at  the  criminal  appeal  oovrt,  thej 
beld  this  to  be  a  larceny  of  the  letter,  and  that  the  priaoner 
was  properly  convioted.  Jf .  v.  Stizabeth  Jones,  9  Cerr.  ^ 
K.  iWC. 

As  to  the  interpretation  of  the  word  *' post-'letter,"  see  la 
tlie  last  oa<^e,  ante,  p.  060;  and  as  to  the  meaning  of  *'  pest-* 
Fetter  hng,"  see  1  Vict,  e,  96,  s.  41.  See  J?,  y.  Barlt^, 
f)OJft,  p.  dt)S. 


3.  SteaUne  Monee,  f^-,  oufqf  a  Post'letter. 

Indictments 

)     The  Jurors  for  onrl^dy  the  Qaeen,npon  their 

to  wit.    )  oath  present,  that  A.  B.,  on  the day  of , 

in  the  year  of  our  Lord ,  foloniopsly  did  steal,  take,  and 

carry  away  out  of  a  certain  nost-Ietter  of  C.  0.,  [or  of  Her 
Miyest>'s  postmaster-general],  certain  money  [''-any  ehai^ 
tel,  money,  or  valuable  security,*'']  of  the  said  C.  D.,  or  of 
iler  Majesty's  postmaster^general :  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  agaldet  the  peaee 
of  our  X<ady  the  Queen,  her  crown  and  dlgnltj.  lAito'tkt 
venue,  see  ante,  p.  73. 


-J^Unif;  irmuipmriaHmt  fir  llf^,  1  Viet.  o«  86,-0.  37%.  <^ 
fiiPftBt  l€$$  thanwyen  years;  Id.  8.  41  i^or  imprvummmt^ 
{with  «r  vriilmU  hard  Mewr,  and  selitarp  fir  any  portim 
if  ik9  tim$f  8.  4S],  fir  not  more  than  f9UT.yenrs.   Id,  8.  41, 

Aoee&ioriea  brfore  the  fact,  the  tame  ptaUshment;  aeeee^ 
tmiee  qfUr  ths  facty  {^n»t  keinff  reeeiters), 
ffi$;  fir  itet  m§r^  ihad  two  yeart*    Id.  9.  9& 


jsuuunce* 

To  BudBtafai  this  isdictaMint,  the  proMOHtor  Mityv  ■ 

•  U  TKe  Mealing  of  iiMmey  or  l>8Dk*note0,  OriftliestaftllM 
b*^  a  chattel  or  walaahie  aeflnrity,  it  msit  be  stated  ana 
|n»ved  aa  InonUaaiy  caaea  of  laroray  of  the  aaoie. 

8.  That  the  ateaHng  was  from  a  post-letter.  JU  to  the 
■aeaning  of  ''poat-lettery"  see  ante,  p.  680.  Where  the  poet-. 
fAee  waaai  an  ias  i»  a  country .  town,  and  the  proMtotor 
sent  his  apprentice  with  a  letter,  containing  bank-notes,  to  pot 
ialo  thepostroAee ',  he  weniaocordingly  to  the  inn,  and  there 
Mng  no  person  then  in  tho  bar  to  zeceira  the  letter,  he  laid  it 
o»  a  table  under  the  bar  window  in  a  passage  lea^ng  to  the 
Idteheo)  together  with  twopence  to  pay  the  postage,  and  tbe 
prisoaer,  a  female  serrnnt  of  the  innkeeper,  bat  haYing  no 
aothority  to  reeeiyo  post-lelterSy  being  present,  said  to  hUn^ 
)'  they  will  be  beredireetly,  and  I  wUI  g^ve  it  to  them,"  and 
he  then  went  away ; .  the  prisoner,  however,  stole  the  lett«p 
and  its  contents :  being  indicted  for  thia,  aa^  stealing  from 
a  post-letter,  with  a  count  for  larceny  of  the  notes,  Wightman, 
J.,  held  that  it  was  not  a  poet^letter,  as  it  had  not  been  posted, 
bat  the  prisoner  was  found  *gnilfy  of  the  larceny  on  the  latter 
count.    B,  y.  Hannah  Harley,  1  Car.  jr  K.  89. 


aBCTIOX   uu 

Smuggling, 

*  *  • 

Armed  AuenMiee,  to  Assist  in  Smuggling* 
Indietmeni. 

■ 

■  ■  ■ .  >  The  Jurors  for  our  liady  the  Queen,  upon  their 
.  tawit  )oath  present,  that. A.  B.,  B.  F.,  and  G.  H.,  to- 
gnUier  with  divers  other  penons  to  the  nnmber  of  three  and 


d8i  SmrnggUMg. 

mora,  on  the diy  of ,  in  tiie  jmr  of  oar  Lord 

,  within  the  Unhed  Kiogdoan  of  Greet  Brttetn  and  Ire- 
land [*'  wUkm  tk$  United  Kingdom,  er  ufiikin  the  limUi  of 
tmy  port,  harbour,  or  creek  ihoreof,"'\  being  then  nnaed  wich 
Rre-erms  and  other  oiBBnslre  weapons,  to  wit,  wMi  dlveri 
[gnne,  piatola,  swords,  and  blndgeons,]  were  then  felonioosly 
awambfed  together,  in  order  then  to  ha  aiding  and  aaakting  in 
the  illegal  landing,  running,  and  carrying  away  of  dlren 
goods  liable  to  certain  dotlea  which  had  net  then  been  eltlMr 
paid  or  secured  ["  m  the  illegal  landing,  naming,  or  earrg^ 
ing  away  of  any  prohibited  goods,  or  any  goods  liable  to  ang 
duHos  wkieh  Acio^  not  been  poid  or  secured ; — or  bt  reoeuimg 
or  taking  away  such  goods  as  qforesaid,  oflor  seizure,  from 
the  qfficer  of  the  customs  or  other  qjfficer  auihorizod  to  selzs 
the  same,  or  from  any  person  or  persons  employed  by  thsm 
or  assisting  them,  or  fiom  the  place  where  the  same  shaU 
hope  been  lodged  by  them  ;^'-or  in  reseumg  any  person  whs 
shall  have  been  apprehended  for  any  of  the  offences  mode 
felony  by  this  or  any  AH  relating  to  the  ouototno  i^^or  fc 
the  proeenting  the  apprsheneion  qf  mug  person  w*#  etoH 
ham  been  guilty  of  meek  effenaf*}  :  against  die  ftm  of  the 
stasnte  in  snch  ease  made  and  prorided,  and  againat-t^  peam 
of  oar  Lady  the  Qaeen,  her  erown  and  dignity.  \As  to  the 
osnue,  see  ante,  p.  79.  Indietment  not  to  be  prttforrod,  «n» 
lem  by  direetion  ffthe  coaamisoumers  qfths  oueteme  ;  8  it  0 
Viet.  e.  87,  s.  126 ;  and  nmH  be  pr^red  within  three  fVMV 
trom  the  commission  qfthe  i^eneo.    Id.  a.  Idi. 

JfHony ;  transportation  for  life,  or  not  leu  than  flftiM 
years',  or  imprisonment  jor  not  mors  than  three  yeare, 
a^ctt  Vlet.e.87,a.  0B. 


JEMdenes, 

To  maintain  this  indictment,  the  proaeentor  most  pRnre— 

1.  That  the  prisoners,  or  the  prisoners  and  others,  to  the 
number  of  three  or  more,  were  assembled,  and  armed,  aa 
stated  in  tha  indietment  What  is  an  oSenalre  weapon,  within 
the  meaning  of  the  Act,  may  be  leanmed,  ftwm  die  idterpretn* 
tioo  given  to  tha  same  w«Hrds  in  the  night  postehtng  Aet,9  G.  4, 
c  60,  s.  9,  ante,  p.  406.  The  wards  of  that  Act,  hamoteo, 
are,  **  an^  of  such  persosM  Mng  armed  with  any  gnn,  esean* 
bow,  fire-arms,  bludgeon,  or  any  other  ofleoaive  weapon ;" 
so  that  if  aiqr  one  of  the  party  be  anned,  it  wonM  he  aulikianl 
within  the  meaning  of  that  statate.  But  here  it  ie  dlflbrsnt  t 
the  statute  seems  to  tequin  that  thiee  at  least  afaonid  -ha 
acmed»  and  they  amild  he  gnUlgF  aa  prhraipaAs  in  tiw  Mt 
degree  j  it  is  prebaUe,  boweTar,  that  othaM,  thongli* 


Smuggling*  686 

-mho  wn  otfembled  with  th«m  for  the  auMporpoae,  and  ready 
•nd  intendkig  to  aid  axid  asstot  tbam  te  the  landing  <ir 
moning  of  the  goods,  wouid  bo  deemed  priudpalB  in  the 
leooad  degree. 

■  &•  That  thaj  were  ftbiiB  aMombled  and  armed  lor  the  piiff« 
poM  stated  h)  the  indictaMBt.  Thb  is  proved,  by  piDving 
drciuQStanoea  firoa  which  the  jury  may  fiuriy  presome  it* 

S.  £§infffmnd  with  UnwittnMd  Chods^  4urm6(iy  tmd  in 

compoHy  wUh  anathw* 

IfuUctmint.  ^ 

'  > 

«**-«  }  The  Jttran  for  onr  Lady  the  QaeeU)  upon  tfaefr 
to  wh.  $  oath  prOKBt,  that  A.  B.,  on  the  —  day  of  .->.^, 
is  the  year  ef  onr  Lord  •— ^^  being  then  in  oompany  wtth 
OM  other  penKm  to  the  Joren  aftirtsaid  unknown,  witbita  ft^ 
nillei,  to  wit,  three  miles  of  the  sea  eoa^t  [**  ^theiea  cemity 
or  qf  Wfiy  mailable  rkfer  leadmff  thertrfnm**]  wasthet^ 
foand  with  certain  goods  Ihible  to  fbrfettare  by  and  nndef  the 
laws  rdating  to  the  revenne  of  the  customs,  and  then  carrying 
dflkniivo  anna  and  weapons^  to  wfty  ^^-^  [or  tielng  then  dfs^ 
{(need,  to  wit,  baring  their  fbces  biaokened,--^r  a9'  the  ea/te 
may  he\  :  against  the  form  of'  the  statute  fn  ssdi  case  mad% 
and  provided,  and  against  the  peace  of  oar  Lady  the  Qntoii, 
her  crows  and  cHgni^.  [il#  to  iht  iMmra,  see  ante,  p.  7t. 
Indictment  not  to  he  prrferredf  unleim  by  dfSreetion  of  fftti 
eommisoioner9  qfthe  customs;  8  &  9  Vict.  c.  87,  s.  126;  and 
muot  he  prtferred  within  three  years  from  the  eommiseion  qf 
the  qffence.    Id.  s.  184. 

Feiony  ;  transportation  for  seven  years.    Id.  s.  66. 


JOtidonc^, 

To  maintafai  this  indictment,  the  pvosecvtor  nrast  provtf 
that  tile  prisoner  was  ibund  witidn  fire  miles  of  the  sea  coast, 
or  of  a  navigable  rivev,  armed  or  disroised,  as  stated  in  thd 
hidictmcDty  with  goods  liable  to  fomitare,  by  the  laws  ro* 
lating  to  the  rerenoo  of  the  cnstcnas,  that  is  to  say,  either 
goods  the  hnportation  of  which  is  actually  prohibited,  or 
goods  liable  to  a  duty  on  importation,  bht  -wfiiA  doty  has  not 
been  paid  or  secured.  It  mast  bo  proved  ahio  that  another 
parses  was  then  in  Ms  eompany.  It  Is  perhaps  donbtftll 
whether  this  ckrasa  of  the  emtote  means  that  both  the  partlM 
shoidd  be  irmed.  But  acoording  to  the  stf4ct  constmctiea  of 
It,  one  of  the  two  being  armed  would  be  sniBcient  to  bring  the 


6m     i9B|M^^icf^^S)kMfW^^«^V«^^ 


■";•■.  .      .  ■  ■  " 


)     The  juron  for  onr  Lady  the  Qneen,  apon  their 

in  the  year  of  our  Xordh>«-v-t^  m  cvUtev  [pistol]  then  loaded 
with  gunpowder  and  [one  Imden  bullet,]  which  pistol  he  the 
mid  A.  B.  in  his  right. haad^> Abb.  had  and  held,  did  then 
maliciously  and  feloniously  shoot  and  discharge  at  and  againrt 
.enaaiW  l*ftkmt  ah,  4iudimr^<n-  dm^miuai^w4iund/*}  the 
said  O.  Di  being  tbea  ao  ofioer  itf  thoc«ftoiDa^«iUl  in  thedne 
executioD  of  his  office  and. duty  as  awh  oficfir  thn  bifei|p: 
•{''  AMjr  qfficet  ^'  tbs  tnnt^ifi  naoj^-w  mm'pm§§,  Mng  liH^f 
employed  t»>tte  pfvmKtiim'iifmmigfftingi'SMd-cnfitU  pt^r^ 
or  anp  t^gietT  ^  ouMdnu  of  4r4im,  cranirjmmn  mating  m 
.hit  sfidsr  nmSsitmnf^ar  ttulif  mnpi^VBd'ffr  ths  fitmMiUmu  qf 
4ffwgglinff* :}  agidaslAh^lorB'of  the>8tBt«teta  saeh  eaaa  made 
an0  l^Mwided,  and  against-  tiia>peae»af  ^mr^Lady  the^QMHt. 
kn  «towiiaiidtUgnity«*  {  Ymt.  map  add  m  mnlmtfar  jttfarfiwf , 
mitimmg^  or  wounMrn^y  «#  ante^  -p,  870,  itOi^.  Am  iti  *he 
esMiw,  aee  ante,  p.  78*  IndUimmt  not  t»  be  gr^itrfed,  %ad0B 
b§  dirtttmn  of  tk» <»i»mi>gfgiitr»  of  tkeetutntu;  Blsdyiflk 
cj89yB«]S6)  afuimuMt Ite pr^ifrr9dufiikiM$kne^fm»rtJiBm 
ihee€mmi»9km^fthei^fimc0.  ]4««.184« 
• .  Ftimg ;  imn^^mifUBtiim  for  Why  cr-  mtt  iess  fhan  flftMn 
§^re}^4r  iniprisontne9U  Jbr  noi  mare  ih&k  thiae 
Id.  a.  64, 


To  maintain  this  indictment,  the  proeeeator  must  ptto 

1.  That  the  defendant  shot-M  Ci  D.,  or  maimed  or  danger* 
ously  wounded  him,  as  stated  In  the  indictment.  As  to 
evidtsuse  oT  the  diooltiiB^  ^ub  onU^  fLiSHl  ;jaa.tb'aaifld&g, 
406  ante,  p.  364;  and  as  to  wounding,  tee  ante^  p.  866. 

2.  That C.  D. waa at tlM titaea* offleeaofthe eurtamaiaM 
in  the  exercise  of  his  duty  as  such.  By  stat.  8  &  9  Vict,  c  B7, 
acl38.  if  iq)oa  anytribi  a  cpMstion  shaU  aitewhaOier  any 
person  is  an  offioMP'Of  the  ilrmy,  n^vy^  or  marinw,  bafaiig  didy 
ennployed  for  the  preventfoa  <of  emni^ng,  and  on'AiU  paQr****- 
pr  an  officer  «C  eMttons  ^riexcias^r^^avUanee.olrJdf  haiUg 


Assamkmg  4^^  OhHnufUnffi  (J^gi^  Mt 

aflted  m  raeli  shall  be  deatned  aaffieWnt;  and'aaoh  penon 
•faall  not  be  rei|Biiad  to  produce  his  csotnmiasiOB  or  deputation, 
nnless  sufficient  proof  shall  be  jfiven  io  the  contvaiy.  And  by 
eeet  ISl,  all  persons  employed  for  the  prevention  of  smug- 
fjpilng,  under  the  direction  of  the  commissioners  of  Her  Ma- 
jesty's Qoatoma^  or  of  any  officer  in  tiba  aenrioe  of  the  oustomf, 
shall  be  deemed  and  tdkau  to  be  dtily  employed  for  the  pre- 
▼ention  of  smuggling. 


imth»eaB9nw$^  their  dui^ 

IwuictwuMi*. 

■  *  >  Tbejim»»loroarX<ady  the  Qascn,  vpom  tboir 
;  toirit  )oatkpnBBBtytiiat  A.B.»0Bthe-*-^4ayQf-— -*~y 
imlba  jnar  of-^w  Xetd  «-'>-*^^  did  by  fi>raeaiid  yialeaoe  a»- 
.Mait^  rssfst,  ^nMM^  hin^,  and<obstni6t  one  G.  D.,  the-aaid 
'€•  2>*- being  th(M  an  oAear  of  the  customs,  and  in  the  dae 
eoBaeutkiD  of  his  offioa  and  duly  a*  aach  officer  then  beiaff : 
.f  mtff^^jfiMT  tftke  armp,  itovyy ^  matimm^  hma^g  duly  wm» 
ftioyed/br^tbe  preoenticn  qf  tmrngyUngf  and  on  fuU  poyf*^ 
ormKyifffiemtifemttmmem'.eaBgfM^erathm'pefmm  aetin§im. 
Ass M*  thmr  atdar  aisuiamee,  er'duly  empleyedfor  the  jn^ 
venHen  qf  tmrngghs^/^  in  tha  dma  exetutum  of  his  or  thmr 
^tffioe  or  duty'*\i  agahwt  the  Issm  of  the  statute  in  sueli  case 
^madrand  proiidedy  aad  against  the  peace  of  our  Ijidy  the 
Qiimpn»  her  crowB  aaddigniQr*  [l^mt  may  add  a  count  for 
a  common  aotauiif  a»  ama,  p.  989.  At  to  th$  vonmo,  see 
vrta^t  p.  Td.  Indktwiigni  not  to  bo.pr^farrod^  wUmo  by 
dimotiomqfthotomwttagmaoraitfouatowm;  8&^Viet.«L^, 
-a^  130 ;  and  must  bo  prrferred  yriihin  throo  yoaro  from  the 
eommteeion  of  the  qffenee*    id.  s.  Id4« 

Misdemeanor;  transportation  for  seven  years; — or  im- 
prisonment trt^A  hard  UUfourfor  not  more  than  t)u«e  years. 
ld«a.iia 

JBbvunees  . 

To  Bwintaui  thlslndictment,  the  proseotttor  must  prore-^ 

1.  That  the  defendant,  by  force  and  violence,  assaulted  or 
•faatroatad  C.  D.,  aa  stattedin^tha  iariidmeaft.' 

d.  Hie*  C.  D.  vraaat  the  tuaw  as  officer  of  the  oastoma,  and 
intha  az6cutioii«lhia  duty  aaansh ;  orrthatHa  was  ain«ffioer 
in  Hm  a^my^  nafryv  or  marines^  oot  fiiU-pay,  and  employed  tin 
th&ptfeveaC]onof8mttggIiBg;-«Hiain4ifaelaalQB8e«  . 


M$  Mi&ii 


0BCTION   IT. 


ImdUUmmi, 

—     ^     Tlie  jaron  for  ovr  latAf  the  Qneen,  upon  Aetr 

to  wit     S  OBih  present,  that  A.  B.,  B.  F.,  G.  H^  and  I.  K^ 

together  with  divers  other  evil-disposed  persons  to  the  jarovs 

aforesaid  onkaown*  on  the  ■     ■    day  of  -^— ,  in  tke  year  of 

our  hold ,  with  foree  and  arma,  to  vit»  with  stidbi,  stavoa^ 

and  other  offonsive  weapona,  nolawfully,  riotooslj,  rovtoiialj, 
and  tumultuonsly  did  attsemble  and  gaUiertogether,  todiebirii 
the  peace  of  our  Lady  the  Qaeea  >  aad  did  tbea  VBlawiirily-f 
riotously,  roetously)  and  tumultfiously  make  a<  great  aote, 
riot,  tunuilt,  and  distarhance^  to  the  great  terror  and  dietnb* 
ance,  not  only  ^of  the  liene  sabjeots  of  our  Lady  the  Qneaa 
there  heiog  and  residing,  but  of  all  other  of  Che  Qaeen^  Heg* 
sakijects  tiiien  pafsing  In  and  aloofe  the  Qobsd's  common  faigfa** 
way  there ;  and  heiog  so  asscaiMed  and  gathered  together  aa 
aioreiwid,  they  the  said  A>  H.,  £.  P.,  G.  A.,  I.  K.,  and  th« 
■aid  other  evil-di^toeed  iporsona  aforesaid  did  then  nnlawMiy, 
rtotv>ufi}y,  rontoitfly,  and  tnmaltaously  (mahe  an  snsaatt 
upon  C.  D.,  and  lam  tho  mid  C.  0.  did  then  mlawfiilly, 
riotously^  toutoasly,  and  <umiiHwo^iy  heat»  wound^  end  lllk 
treat,  and  other  wron^  to  the  said  C*  O.  unlaiprfnlJjr,  riotoaalyi 
routousl^,  and  tumultuously  thendidy  tiaiiki^  ihsmei  dam, 
a$  the  ca$e  mapbel  i  agalast  the  peace  of  our  I^dy  the  Qatiin^ 
her  crown  and  dignity.  *  [{f  ihstoet  m  rmtouMip  ^*titd,  is 
prohibited  or  punUikakiB  ^  slotfictfs^  i$  maybe  prmdani  t§ 
eanclwie  conlra  fonnam  statott  Add  «  taunt  for  Aha  oat 
douBj  if  it  be  an  vuHetable  offaaoa^  > 

Mi^demeajwr ;  impruontnent,  {j$nd {tftha  eamrt'thmkji^ 
hird  labour ;  3  G.  4,  e.  114,  ante^  p.  183  \\  aarfiao,  or  batki 
Coftit,  ante,  p.  187. 


JBtfideMCB. 

A  riot  is  a  tumultuone  dtstarhanos  of  the  peace,  bgr  thves 
persona  nr  irons  araemhlfaMr  together  of  their  own  aathority, 
with  an  intent  mufnaUy  to  assist  otte  another  agahvt  aay  one 
who  shall  oppoMB  them»  is  the  execution  of  seme  enterprise  of 
l^prjl\ate  nature). and  aAerwarde  actually  eventing th^sana 
in  a  violent. aad  turbulent  nuinner,  teithe  terror  of  Sie  peoph^ 
whether  the  act  itself,  vere^lawftil  or  walawftiL     I  Haiak^ 


To  maintain  this  indictment,  therefore,  tbe  prosecutor  most 
proTO —  ,  .: 

1.  The  asiiemhly: — that  the  defendants,  or  the  defendants 
and  others,  to  the  number  of  Ihree  at  tbe  least,  assembled 
together  of  their  own  authority.  It  is  immaterial,  however, 
whsther  a  defendant  was  MM»'  of  life  party  first  assembled,  or 
whether  he  joined  that  party  afterwards  during  the  progress 
of  lihe  vlot,  ami  took  part  iti  It-;  tt  Either  HBme  h#  is  equally 

guilty.    1  Hktek. «.  6d^ «.  9.  ' 

.   ■    .  ,  '         ••...«■  .  » 

• 

fL  That  they  so  assembled  togeth^,  with  intent  to  execute 
jona  enterprise  of  a  private  natore,  and  also  mntually  to  assist 
ODS  anoliior  against  any  person  who  should  oppo^«e  them  hi 
doing  J  BO.'  The  Intent  te  proved  in  thi^,  as  In  e^eiy  other  case, 
b^  prwteg  facts- frotn  which  the  }«irv  may  fairly  presome  it 
Se0  4mie,  pp.  110^  13V)»  The  actual  'Oxecntton  of  tiie  enter- 
ptftee  charged  in  tlia  indietmeht,  t»  abundant  proof  of  their 
preriona  intention  to  eiteeuteilt;'  80^  thely  intention  mutually 
to  assist  eoeh  etiler,  may  hs  isfBtred-  «ilher  frbm  their  after- 
wtrds  aotnaliy  aasistteg  each  other,  or  from  their  exclamatSont 
or  acfiOQs,  Ace,  whilst  00  assembled.  She  H.  v.  ITunt,  3  B. 
^il»666.  And  the  injury  Or  g^ie^ance  cdmplafned  of,  and 
intended  to  bo  reviengnd  or  remedied  by  ftueh  an  assembly, 
nuBt  relsrte  to  aome  private  matter  or-qnan^l  only,  such  as 
^  indoalBg- of' lands  in  which  the  Inhabitants  of  a-particaltr 
tonn  iiave  a  right  of  «0mnMw,  <fr  gaining'  the  pot^ession  of 
latadsf  tbe  title  toi  which  is  in  d&sptfte,  or-th«>lll(*e'j  forwhofrerdr 
tlia  intention  ofenoh  an  assembly,  ie  >  to  redress  pubTie  grieV-^ 
anflsa,  as  to  pnlt  down  alt  incloMives  generally,  to  reform 
vellgiiMi,  ti>  Temot«»  etH  eonnsoUors  from  thid  ^e(m,  kc.,  H 
they'e)MCttte«iQh  their  Intentions  with  ibrce,  this  t^oQld  be  a 
levym^  of  mar  against  Ibe  Queen,  and  Irf^ason.  1  JTrntk, 
c.  65,  s.  6.  Also,  as  to  the  act  to  be  dooe,  it  is  immateHtfl 
lihellBrit-haiawibl  or  milawftit :  as  fbr  Instance,  it  is  lawful 
td'Abate  aiii^iBance,  if  doa»  peaceably  ;•  but  if  three  or  more 
join  in  doing  it  in  a  violent  and  tumultnons  nkimtter,  ft  Is  a 
riot;  for  the  law  will  not  suffer  persons  to  seek  redress  of 
their  private  grievances  by  such  dangerous  disturbances  of  the 
public  peace.    1  Hawk,  c*  M,  K  f^ 

It  seems  agreed,  however,  that  if  a  number  of  persons,  having 
■MtftogfitberatsAil^or'WaitM;  or  <nl  aifiy' o^her  lawful  or 
Innoomt  ocoaalon,  happen  on  a  «mtAetf  qhatYel'tb  fkll  oxii, 
they  am  not  gnilty  bf  a  Tint,  bat  of  ft  iwdden  arffVay  only,  6f 
whicih.nooa  are  gailty  but" these  wb»  aotutally  engage  In  ffj 
hacnnsd  the  design;  aJ  their -maatiny  ^a»  innbcenl  and  la«t^^ 
and  the  BOfosaqoent'  biiAieh  lof  tha*  pettee  happened  unexned^* 
Myr,  \tlthout  Jlay  .pnvlouS'im«attan  «oaiMvnin|^  it;  1 '  ffititi, 
c,  65,  #.  8    Yet  it  is  said,  that  if  persons  innocently  assembled 


tofictlMiv  do  aHMwwifl,  iipoii  a  .^bf/mer  htpfmimg  to 
mxkimg  them,  Ibnii  theaiMjireBjnto  poitleB,  vitk 
motool  BMlitMtiM,  OMl  thcD  make  an  kffny^  tbey  ne  gviitf  nf 
<i  ttot,  buwMW  oyOB'tbeir  eotiiodoiotfBg  togetber-witk  an'te* 
tontiOB  t*  braik  the  ftemtm,  thif  may  aa  prqierljr  ba  aid  late 
auomMed  tngethcr  for  that  ^aiyiito  fian  tin  timaol' 
eonicdencyf  w  tf  tiieiriint  comiafr together  faad  baan  oa 
a  d«igB.  yit.  Uovravsr,  ftt  tooan  daw^  that  If,  te 
bly  of  peraom  met  tojcether  oa  aay  law&l  luaaiiim, 
propoml  thoald  he  stated  of  going  together  id  a  body  to  pnll 
down  a  houm  or  inckMure,  or  to  do  any  other  act  of  Tioleaoe^ 
.to  the  diaturbaaca  of  the  pablic  peaea,  aod  aoch  laotMNt  be 
agreed  to,  and  executed  accordingly,  the  persona  coaceinad 
cannot  bat  be  rioters,  becauae  their  aasociating  themaelvea 
together  for  such  a  new  purpose,  is  in  no  way  extenoated  by 
their  haTing  oiet  at  first  upon  another.    1  Hawk,  c.  <55y  a.  3. 

3.  That  they  actuaHy  ezecated  the  enterprise  intended.  If 
not  executed,  the  assembly  would  not  in  law  amount  to  a  riot, 
but  to  an  unlawful  aasembly  or  rout  only  : — an  unlawful  a»- 
aemhly,  whera  the  enterprise  is  merely  contemplated,  bat 
nothing  further  done  Ibr  the.  purpose  of  carrying  it  into  ez»> 
cution  ; — a  rout  where  theeciterpiise  is  not  only  contemplated, 
bat  the  parties  take  some  steps  for  the  purposa  of  carrying  ft 
into  ezecntioa ;  1  Hmaok^e*  66,  s«.  B,  9;  it  la  a  riot  obIj 
wiiare  what  waaoontemplated  ia  actoally  carried  into  ejLee»> 
tioo.  And  the  execution  of  aach  enierpriae  mast  ba  attendsd 
with  such  circnautanees,  either  of  actual  force  or  Tiolenoa,  or 
at  least  of  an  apparent  tendency  thereto,  aa  are  natnrally  eal- 
oalated  to  strike  terror  into  the.  people:  aa  the  tbow  ef 
armour,  threatening  apeeehes  or  turbnlent  gestarco  ;  for  every 
such  offence  must  be  laid  to  be  done  in  temrmn  popmli;  1 
Hawk,  e,  65,  #.  &,  and  we  #.  4 ;  oCherwiae  the  defondaaii 
cannot  be  convicted  of  a  riot,  JL  v.  Hughn,  4  Car.  {r  P»  37^ 
aitlMagb  they  asay  of  an  aniavifal  aaMmbly,  A  ▼.  Caar  «r  «L| 
Id.  038.  And  it  seems  thai  wiwia  three  psreena^or  aeoeaMS 
force  and  violeooo' In  the  esKootioft  of  aaj  deeign  'wtiiwti, 
wherain  the  law  does  not  allow  the  aae  of  audi  4bree,  all  irka 
are  oMicemed  therela  are  riotenu  1  Ha^k.  e.6^0,%.  Oa 
the  other  head,  three  or  mora  pveana  may  asaembla^  §»  iki 
pafpose  of  esteeuthig  a  wvongftil  act,  and  artaaltyaaaaatg  II, 
without  being  riotete,  if  tkey  do  it  wtthant  thmata  or  akraai»- 
itancea  of  terror,    id.  s,  6. 

If  yoa  fail' In  proving^  HiaasaaiAt^  or  o«hef  actlaitBiiriM,  tia 
deftndants,  it  aeeohs,  may  still  be  -  con^leted  of  an  aDlswIU 
aasembly*  A.  r.  Birt  at  -oLy  6  Cter.  4-  P.  IM*  IT.  ▼.  On 
0t  «rl,,  4  Car.  ^  P.  373. 

If  two  only  be  eoovlcrted,  ao  Jadgasent  can  legally  ba  gNag 
aalesa  the  Jadieiment  ehaiya  them  witk-  harttn^  oematf  ttat  tlv 


•ABoe  to^BllMr  iHtbMliar  pnwnw  to  tibe  joiy  onknami  $  for 
nniwi  tJMaae  ^enops  wtraoancerneil  in  it^  it  ocNild  DOtbe*rtot» 
S  Hmmk.  c.  47>  «.  8.  But  when  »U  wece  iadustod,  ami  tw» 
died  before  tml,  two  vers  «oquitted^  and  the  rwnaining  Iw^ 
Icmiid  gniky,  it  w«0  boldes  siiffieient ;  lor  as  the  jury  Utuad 
them  gnUty,  it  miuft  be. prawned  that  they  committed  the 
oflfeaee  with  one  or  both  of  thedefendantewho  died,  lor  otbevr 
•wfeetbey  ooiUd  not  have  besa  foand  gailtj^  of  a  riot.    M.  r* 


Ab  to  the  apprehension  of  the  offenders,  In  ease  of  Hot,  see 
lafite,  p.  23 ;  and  the  like  after  the  Riot  Act,  or  rather  the 
proclamatipn,  read,  ante,  p.  25.  Opposing  the  reading  of  th^ 
proclamation  is  feloAy,  1  O.  I,  st,  2,  c,  6,  s,  5,  and  punishable 
whh  transportation  for  life  or  not  Jess  than  fifteen  yearn,  o^ 
imprisonment  [with  or  without  hard  labour,  and  solitary  fot 
not  more  than  a  month  at  a  time,  or  three  months  in  a  year], 
for  not  mote  than  three  years.  I  Vict.  e.  01,  89,1,  2.  And 
twelve  or  more  of  the  rioters,  riotously  and  tnmultuously  re** 
malning  together  for  one  hour  after  proclamation.  Is  altto  a 
felony,  1  G,  1,  8t,  2,  c.  5,  »8,  T,  5,  and  punishable  in  lik^ 
tnaitn^ri.    1  Vict,  c.  01 1  m*  I>  2. 


BBCTION  y. 

Pefjury. 
In  what  oases  Prosecution  ordered. 


By  ateL  14  A:  15  Viet  o.  100,  8..  19^ ''  U  shall  and  may  be 
lawftil  ifor  the  jodgw  ot  jodye  4tf  ai^  o£  the  superior  cemts  of 
poBMBon  law  or  e(|uily,-^-HMr  iw  any  of.  Her  Miyesty's  justieeft 
or  eommiMion«r»  of  assiie,  Bi«i  prius,  oyei.aud  terminep,  or 
gaol  delivery, — or  for  any  jnstiees  of  the  pe«cs>  reeonler  or 
dflpa^-reoordor,  ebaimMui^  or  otbev  judge^hoiding  any  general 
or  quarter  aatriona  of  the  peaee,T-~or  for  aAtroooMuiiiBioner  ef 
hantimptey  or  iusoWeDoy,~*or  iow  any  judge  or  depntyr-judge 
of  any  county  court  or  any  court  of  reoordy— or  lor  any  jiisticea 
of  the  peaoe  in  apeoial  or  petty  aetaiocia>'r-or  lor  any  aberiff  or 
hit  Jawifal  deputy  beibre  whom  any  writ  of  inquiry  or  writ  oC 
trial  faom  any  of  the  aupetior  coarte  ahall  be  executed^ — la. 
case  it  shall  appear  to  him  or  them  that  any  perwiD  lias  baen 
gnilty  of  wilfal  and  corrupt  peijary  is  any  OYidenoa  given,  or 
io'SBf  aftdftvity  dsfwsitkBif  enunioatioii,  aaavaTy  or  other 


09S  Perjury, 

ppoeeeding  made  or  taken  before  him  or  then,  fo  direat 
perMD  to  be  proaeented  for  mcfa  peijnry,  in  caae  there  afaaH 
•ppear  to  hkn  or  them  a  letaooable  eanae  for  a«eb  piu»uui» 
tien, — and  to  commit  such  perMn  ao  directed  to  beproaacnted 
imtil  the  next  searion  of  oyer  and  temfner  or  gaot  deliverj  for 
tha  county  or  cHber  diatrirt  within  which  iiaeh  peijvy  «H 
committed,  unleM  mch  peraon  shall  enter  into  a  reeAgnJamiea^ 
with  one  or  more  anfHcieot  anrety  or  anretieai  eooditioBed  for 
the  appearance  of  socb  person  at  ttaeh  next  «iearion  of  ojar  aad 
terminer  or  gaol  delivery,  and  thai  be  will  tlien  wirrcader  and 
take  his  trial,  and  not  depart  the  court  witbont  leavep — and  ta 
nqnire  any  peraon  he  or  th^  may  think  fit  lo  enter  inio  a 
racogniaance,  conditioned  to  proiiecuteorgi\e  eyidenoeagifmi 
anch  peraon  ao  directfd  to  be  proaeeuted  aa  aforeaaid, — and  to 
give  to  the  party  ao  bound  to  proeacnte  a  oertificale  of  the 
iame  being  diraeted,  which  certificate  abaU  be  giveft  witheat 
any  foe  or  charge,  aiad  aliall  be  deemed  auffident  proof  of  anch 
proaecation  having  been  directed  as  aforeiuid ; — and  opon  the 
production  thereof  the  coats  of  each  proaecation  diall  and  am 
nereby  required  to  be  allowed  by  the  court  before  which  any 
peraon  shall  be  proaecuted  or  tried  in  parsuanoe  of  an^ 
direction  aa  aforesaid,  unlesa  such  last-mentioned  conrt  ahall 
specially  otherwiie  direct:  provided  always,  that  no  sack 
direction  or  certificate  shall  be  given  In  evidence  npon  any 
trial  to  ba  had  agaiaat  any  pevMn  upon  a  proaecation  ao  di* 
laeted  aa  aforeaaid." 


By  atat  U  4c  16  Viet,  c  100,  s.  gQ»  "  in  efyary  indicfat 
for  peijury^-^or  for  unlawfally^  wilfully,  falsely,  frandoleatlyp 
dacdtfoUy,  maliciously,  or  coiruptly  taking,  making,  algaingp 
or  aabacribing  any  oath,  affirmatioa,  declaration,  affidarit, 
deposition,  bill,  aaawer,  notice,  certifioitey  or  other  writing,-^ 
it  shall  be  anffieient  to  set  forth  the  sobstanee  of  the  oflbnea 
(foarged  upon  the  defendant,  and  by  what  court  or  bdbia 
wtwm  the  oath,  afiirmaiion,  declaration,  afiidavit,  depoaitloo, 
blU,  amwer,  notice,  certificate,  or  other  vrritiag,  was  taken, 
BMde,  signed,  or  subscribed,— without  setting  forth  tha  bill, 
answer,  information,  indictment,  declaration,  or  any  part  of 
any  proceeding  either  in  law  or  in  equity, — and  without  aet* 
tin^  flbrtli  the  commi«sion  or  anthority  of  the  com't  or  persoa 
before  whom  such  ofibiice  was  committed." 

And  the  substance  of  the  offence  is,  that  in  a  judicial  pro^ 
eeading,— before  a  court  having  Jorladictioo,— and  before  a 
person  having  authority  to  adminiater  an  oath,<-the  party 
willttlly  made  oath, — to  a  statementof  a  matpriai  foot, — ^wbi^k 
statement  was  folse.    See  3  Imt,  164.    In  this  order  I  shafi 
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-examine  the  diftrent  JMurts  of  the  indictment,  and  what  mngt 
neceswrily  be  stated. 

In  a  Judicial  proeeeding,']  It  mast  appear  npmi  the  laee  ti 
tJb»  indictment,  that  the  oath  was  taken,  and  the  matter  swom, 
in  some  judicial  proceeding,  otherwise  it  iBnotpeijmyjS  /fMf. 
166.  1  Hdwk.  c.  60,  #.  d,  onlesii  made  so  by  Mvne  partictitor 
statute.  But  if  taken  in  any  of  the  oonrts  of  law  at  Wes^* 
mfaister,  in  giving  evldenee  as  a  witness,  or  in  an  affidavit  In 
any  proceedlhg  thensin ;  or  if  taken  fai  giving  evidenee  oi^  tfc« 
•zecnttmi  of  a  writ  of  inquiry,  see  Pippet  t.  Hmm^  bB.^^Ak 
684,  or  on  a  writ  tif  trial  j  J?,  v.  Dunn,  1  Car,  ^  K,  780 ; 
or  if  taken  in  courts  of  law,  or  before  an  arbitrator,  by  eltiier 
of  the  parties,  if  ekamfned )  $ee\^^\b  Viet,  <;.  90,  #.  8  $  «r 
-if  taken  in  a  court  of  equity,  in  swearing  to  an  answer,  aas 
R,  V.  yafs9,  Car,  ^  M,  192,  or  affidavit ;  see  A.  v.  Ckrittkm, 
Car,  ^  M.  868  ;  or  if  tsken  in  a  caoso  in  the  eoelesiastioal 
comts ;  or  in  giving  evidence  befbre  a  gMAd  jury,  R.  v.  Jfory 
Bughes,  1  Car,  ^  K,  filO,  or  befbre  a  petty  Juiy,  on  the  trial 
«f  an  indictment,  in  an  eases  where  the  court  has  jurlsdiotimi; 
or  fn  giving  evidence  upon  a  trial  in  a  county  court $•  sea R.r. 
FMnoeSy  1  Car,  ^  JIT.  1 16 ;  or  in  an  examination  before 
commissioners  of  bankruptcy  •  R,  v.  EwingUmf  Car,  §>  M, 
819;  or  belbre  justices  of  the  peace,  whether  hi  spedai  seo* 
iloos,  petty  sessions,  ot  separately,  in  cases  in  which  they 
have  jurisdiction :  R,  v.  Rau>Hns,  8  Car.  ^  Pi  490.  R»v, 
Ooadfdlow  et  al,,  Car,  ^  Af .  608  :  in  all  these  easaa  if  the 
party,  swearing,  wilfully  make  a  false  statement  upon  his 
oath,  he  is  guilty  of  perjury.  Formerly  a  false  affidavit  made  be* 
fore  a  suri'ogate,  to  obtain  a  marriage  licence,  was  not  the  sub- 
ject of  an  indictment  for  peijury,  for  it  was  not  made  in  a 
jwdloial  proceeding ;  R,  v.  Foster,  R,  Sf  R^,  460 ;  ^and  ires 
R.  V.  Chapman,  8  Car.  Sf  K,  8^;  but  now  sueh  afrW 
affidavit  is  made  perjury  by  the  late  Marriage  Acts,  8  Geo.  4;, 
c.  76,  s.  10,  and  6  &  7  Will.  4,  e.  85,  s.  08.  It  is  immatoial 
however  whether  the  court  be  a  court  of  record-  or  not^ 
^mnided  it  have  jurisdiction,  and  the  oath  be  taken  itt 
the  course  of  a  jndicia]  proceeding.  1  Hattki  e,  60,  «v  8L 
And  the  indictment  must  show  thtit  soch  judicial  pvo^ 
eeedtng  was  pending  in  the  court,  at  the  time  tisa  oaOi 
was  taken  and  the  felse  statement  made.  Therelbre  when 
the  Indictment  staled  that  the  defendant  went  before maa 
justices  of  the  peace,  and  being  sworn,  ice.,  stated  ,  aasi 
depesed,  &c.,  without  alleging  that  any  infotmatlon  had  pae* 
vioosly  been  laid,  it  was  hoiden  bad.  R,  v.  Pearmnif  8  Car* 
^  P,  489.  Where  a  party  olaimtng  goods  eetzed  andeif  an 
execution,  made  an  affidavit  stating  that  he  hedpatehasad 
and  paid  for  them,  and  was  Indicted  for  p^rjnry^  but  as  tba 
hidietment  did  not  slate  that  any  applicatioii  had  Iwen 


M4  .  ftrjfito^\ 

p0sr  that  iny  proceeding  wm  pendmg  ta  wfaidi  tbe  i 
w^  appUcable.  22.  ▼.  iBtffibip)  Car,  ^  AT.  303.  So  in  oCbor 
eMM,  whet^  the  iklte  oathie  nuMle  in  tb»<oafle  of  •  sait»  th* 
WUolBenl^mintelMw  that  a  «attv»ft  than  depending  2  ifttba 
prattmiiHury  to  a  sttit,  and  ia  a  matter  of-vUektiio  eoatt  haf 
jaiMKctioa^  the  ladictneBit  moat  abow-  it,    . 

• 

Bijfbre  u  murt  hmpmg  jwn§dk*iem*\  The  gevtral  rale  mm  «d 
Jnrifltliotion  iB»  that  notldng  ahatt  be  iatewied  to  ho  oaA  of  tka 
jnrlidktiBa  of  a  auperior  oeurty  bat  that  wUoh  apeelallf  »ap»> 
|Man  to  be  so;  and  oa  the  ooatrary, nothing afaall  bo  iatandai 
fa  be  witliin  tiie  joriadietton  of  an  inlerior  eowi,  bnt  that 
whidi  ib  80  axpreeefy  alleged.  1  Smttd,  74.  Bmo,  At9^ 
Pieimf  JL  1.  fiat  where  an  infinior'  eoivi  derlvea  ila  jana» 
dietion  from  a  pablie  statnle,  aa  for  inatanoe  tho  uefw  oooolf 
eoaitif  it  ie  aaAcienttn  describe  tlie  pmcaediag  ao  ab  to.  hiia^i 
it<withitt  the  statute?  for  tkb  conrt  which  triaa  tlie  paqoyv 
mvat  take  jndieial  notiee  of  the  Jnriediction.  Oa  tho  other 
Haady  if  the  pe^rj  be  eommittad  at  the  trialof  a  eraae,  aven 
in  the  attpartor  eoniiiy  alter  the  aetion  Ind  abaled  by  death  oa 
tlie  like,  as  the  trial  in  that  caM  would  be  canun  turn  Judk% 
no  indietment  woaM  lie  for  the  peijury.  See-B^  t.  Ca*i» 
1  Sttir^  Hep.  61 1.  But  bj  stat  14  k  16  Vict^  e.  10Q«  a.  9(r, 
(nntp,  p.  69*2,)  it  shall  not  be  naceasary^n  thelndictiiient,  loaat 
not  <'  the  bill,  anawer,  informatioD,  iadietment,  dedarationyar 
«ay  part  of  anf^  paeeeediog  in  law  or  in  equity ,"  and  aieo  it  shall 
mat  ba  neessuary  to  set  forth  <*  the  commiafioo  or  antfaoHty  of 
4he  ooort  or  penon  before  -whomt  the  peijury  laui  eoanarittaA** 


•  BiforB  a  pmrttm  aufhorutmi  to- administer  on  ooiA.]  The 
fM*h  must  be  taken  beftire,a  person  hariogr  Qompetept  authority 
to  adminiater  it,  otherwise  the  fislse  stetemant  would  be  qa 
joffinioe.  1  Hatdk,  e.  69^  «« 4.  A  former  statute^  (Sa  6.  % 
e.  11 ,  a.  1,)  for  simplifying  the  indictment  for  paijury^  enaotei 
jthat  it  ahouid  be  salBelent  to  set  fortii  the  aufaatanoa  of  the 
effimee  ofaarged  upon  the  deiendaot,  and  by  what  court  or  be» 
ibre  whom  the  oath  was  tidmn,  ('^avening  suth  oouzt,  or 
fenon  or  persaDa4o  have  a  eompetant  anthority  to  administer 
Ihe  sBBBe,")  Ac;  and  the  piaetiea'  therafeva  wa^  -after  atatier 
4faat  the  psvty  was  Bwern  beiDreJ.0.vtaaveii— <<the8aidJ.&, 
4hen  having  anffident  and.  competent  authority  to  adadnistar 
the  aaid  oath  td  the  said  A.  B<  hi  that  hehaUl"  The  preseot 
atatute  npon  tiie  aulgedt,  14  &  16  Vict,  e.  100,  a.  SO,  (oaii^ 
pi  608,)  ia  the  same,  but  omits  the  above  worda  betweao  dis 
parentheses ;  so  that  there  deea  not  seem  to  ba  any  longer  a 
necessity  for  the  arerment  tliat  the  Judgeor  officer  had  an* 
Verity  to  administer  the  oath.  Basi^M,  by  BtaL  14  is  U 
YitiL  e.  00,  a.  la^  tt  ia  now  generally  enacted  .thai  ''emify 


IiMttment.  IW 

tfiKiet'f  Jirii^)  Jmtfefty  ttAttTf  eowinifliloiwiv  WbHrator^  tMP 
otli«r  ]MfM(m,  niyw  Of 'heNMRer  hmrlng  bykiwv  or  by^eonieal 
4t  pAttiM,  aatboHty  to'hear,  rseshrO)  artd  emmiiM  eiidance,  !■ 
Mebj  erapow«f«l  to  ftdaslnlBter  an  oath  to  all  meh  wHobbum 
m  ate  legalfy  onilled  M(br«'  tlwn  nspectiveiy/'  S«  tint  tiM 
■MWioiRy  of  tiweoart,  &e*,  appearing,  lii  tbvprmKdla^  part  c< 
th9  indlolixiecit,  it  is'umMeeAfarr  to  afar  4hat'tbo  ja«lge  or 
penon  preslcling  hltd  authority  to  administer  the  oath,  for  the 
Jtidgie  or  ooixrt  htkfHi  whom  the  trial  for  the  pei>irf  is  had, 
mflflt  take  judleial  iiotlee  of  it.  Also,  by  iiat.  1 4  ft  16  VicC. 
c.  100, 8« 90, It ie not titemuay to secforth  ** the eenMoAMlMi 
"«r'aiithOrily  of  the  oouM  or  pereon"  before  whom  the  iieijovy 
wlMre»iBiiilHed  ;  aa4  ovea  before  that  i«atate,  upoa  «in  indict^ 
ilNSit  for  peijory,  In  Mi  oath  taken  before  a  gomegata  hi  the 
•eederiaetleal  coart,  It  wai  faoldiBn  that  tfao  foot  of  the  peiaoit, 
vKo  adttioistered  ^le  oath,  haviag  oeted  as  ennrogate,  w«i 
0«IHeieBt  evMenee  of  Ida  behig  eo,  wtthoot  prodocing  his  ap» 
pioifttttaut*  RkY,  Verel$tf  9  Camp*  489.  So,  npon  an  ia* 
dMtflienr  fof  peijory  in'  on  •  afBdarit  sworn  befoiw  a  eommle* 
Hotter,  proof  that  he  aeted  as  a  eeiDniissioiier,  was  hotdes  to 
be  pfimd  faeie  eridenee  that  her  was  onei  B.  v.  Newton^ 
a  €mr.  ^  K,  409. 


Thai  th$6ath  tUM  admMitemd,']  In  ordinary  cans,*  thft 
ptrty  is  sworn  upoa  the  New  Testaiaeot^'or  rather,  upon  tlia 
Goepeis  of  tiie  fbnr  Brangelists,  usually  called  in  the  indlol» 
ment  "  the  holy  Gospel  of  Ood«"  Jews  are  Bwom  upon  tho 
Old  Testataieat,  or  rather,  upon-  ths  ttvw  books  of  Mosea. 
QoakflM  and  lfore»ians>  instead*  of  taMsg  an  oath,  make  an 
affirmation  ;  3  ^  4  TT.  4,  r.  40;  so  do  thoM  who,  being  for* 
nfrly  Qttakertf  or  Moravians,  hare*seoeded  from  them  $  I  ^  ft 
Ffof .  r.  77  ;  so  do  persons  of  then  sect  called  floparatisttrs 
•  ^  4  IF.  4,  d.  8f ;  in  ail  whldi  eoees^  a^^  folse  afflrmatian  is 
^mifohable  as  perjnry .  And  lastly,  by  stst.  1  ft  S  TioL  ^  IW^ 
^  hi  efl  cans  in  which  ah  oath  anf  lawfoHy  bo  or  shall  bavs 
Heeil'  a^ninistorad'  to  any  persoa,  elthor  as  a  javyman  or  a 
wftiMH/  or  a  deponaof  in  any  proeeediag  oftTll  or  erImlBaif  to 
Sly  eottrt  of  law  off  equity  in  the  Unteed  Kingdom^  or  on  api' 
jtoiaMiefm*  totally  oflfcO'or  employmeat,  or  ob  any  oeeasioa 
irhato%'Or,  8oohp«rsoo  Is^  bound*  by  the  oath  sdrntoistomfl, 
|m>fi#0d  the  filnnosliail  havo  been  adnstaistered  to  form  and 
with  each  ceremonlee  as  sack  person  maydeolaro  to  bo  btod^ 
Mr;  tod' every  suOh  peieoa,  in  casoof  wiUhl  fobs  swearings 
may  be  ^oirricted  of  tho  erimaof  pei)«ry,in  tke  saoM  manuOT 
t»  If  tHe  oathha«  hem  admiiilstorad  to  tho  form  aad  witk  the 
'CdtttnoiilBa*most^  ooMiBoofy  adapted*" 

Tftftf  tMf  $M9tmimi  ttm  teilfid,^  The  folse  statement  Awt 
lH»re  beea^wiMkUy  m&t^^  for  U^^mm  swear  faMy  from  im- 


6Qff  PtfJMit^* 

•d?eitOD«e  or  iniftoke^  it  l«  oo  oAeaoe.  %  Hawk, «.  €B^ «.  %* 
Bat  vhero  »o  indictivont  cbarged  the  offonoe  to  bavo  beoa  coiA- 
■^tted,  **  fiiJKly,  malioioailjri  vdckeiUy,  sikI  corrn^y,"  it 
WM  holden  that  tbia  waa  aqiBvalaot  to  its  b«mg  atated  to  luta 
been  done  wilfully,  mod  was  aufliciant  in  aa  indictaMoi  for 
penury  at  common  law.  H,  ▼.  Cox,  1  Ltack,  71.  HawldBi 
lays  (1  Uiiwk.  c.  m^  a.  7),  *<  it  ia  aaid  that  no  qatb  shaU 
amouDt  to  peijury,  anlesa  it  be  awoni  absolutely  and  directly  i 
and  tbat  tharefion  be  who  svreaia  a  tbiog  acoofdii^  aa  be 
tbinkS)  remevibers,  or  belieTi%  oanoot  in  reapeot  of  aacb 
an  oatb  be  found  guiky  of  peijary."  But  ia  Miller'a  east 
(d  WiU.  427,  2  IF.  BL  881),  Ld.  C.J.  De  Gray  said,  that  it 
was  a  mistake  mankind  bad  fallen  into,  that  a  person  oanasA 
be  convictsd  of  peijuvy  who  sweats  that  be  tbiaks  or  beUans 
a  fact  to  be  true,  for  tbat  be  ccrtaialj  m^y,  and  H  only  readoii 
the  proof  of  it  more  ditficalt.  Aitd  in  the  case  of  R.  w.  PeA^ 
(1  Leach^  326),  tbisopinkHi  was  eeiiflrmed  by  Ld.  ManifieU^ 
C.  J.  The  question  waa  also  agitated  in  the  eo«rt  of  cotBOUB 
pleas,  in  the  year  1780,  by  Mr*  Seijaant  Walker,  wten  Id. 
Loaghborougb  and  the  other  judges  were  nnsninM>«B  tbat 
belief  was  to  be  eoosidersd  as  aa  abeolute  term,  mid  that  an 
Indictment  might  be  sapported  npon  it.  Jfi^Ut^  X  Hmok. 
c*  60,  s.  7.  Whether  the  statement  be  credited  or  nol,  or 
the  party  in  whose  pr^udiee  it  wis  intended  were  Inlaid  or 
aggrieved  by  it  or  not,  is  wbo^y  immalerial.    1  MmneL  c.  0% 

«.  a 

That  the  statement  be  maieriaL]  The  staiement  aBt^gfd  to 
be  false,  must  be  materia  to  the  sul^eot  then  under  coaaidsr- 
atioa,  otberwiae  it  does  not  aponnt  to  the  ofl^oe  of  pe^aiy* 
I  Uawk.  e.  m,  s.  8<  3  Inst^  167.  But  if  it  tend  r?en  dr» 
eomstantially  to  the  proof  of  the  issue,  it  wiU  be  deenod 
materiaL  As  where  in  an  aetkm  for  trespass  by  shfiep^  a 
witness  proved  tbat  be  saw  thirty  or  fottj  sheep  in  tha  eispa, 
«nd  be  knew  they  were  the  defimdant's*  by  their  being  marlcBd 
in  a  partioalar  way,  describing  it,  whereas  the  defendant  netar 
marked  bis  sheep  in  that  way ;  this  was  bolden  to  be  mwtoiia^ 
for  the  reason  assigned  by  him  made  bis  aeeowt  more  cnA' 
ble.  1  Hawk^ «.  69,  s.  8.  And  it  may  tbna  be  material,  a^ 
though  it  bo  not  of  itself  sufficient  to  maintain  the  issoA*  dXd. 
Maym,  880.  if  it  tend  in  any  way  to  lessen  or  aggravate  tl« 
damages,  it  is  material*  1  H^tiok^  c.  69,  s.  8.  Where  upon 
aa  appeal  against  a  surcharge  of  tax  fot  a  greyhound,  tba 
appelant  proved  by  one  Overton,  that  be  had  sold  tlie  i^vgh 
bound  before  12th  September,  and  he  produced  and  the  wit- 
ness proved  the  receipt  for  it,  which  he  said  was  given  befoes 
the  I2th  September :  beiog  indicted  for  perjuiy,  the  indieft* 
mentalliigiag  tbat  it  became  a  material  question  whether  ftlis 
receipt  waa  given  before  the  12th  Septembary  U^s«a  id)|ec|Bd 


Induftment,  507. 

thai  fhe  time  df  giving  the  TMsefpt  was  wholly  immateritt],  the  . 
only  matorkil  que»Hcm  heing  the  time  of  the  Mile,  open  which 
AG  peijory  was  asaigiied ;  but  PattMOD,  #.,  at  the  trial,  atfd 
tiie  JMges  afterwarcU,  held  that  it  was  material,  as  it  tended 
to  confhtn  the  witnen'd  evidence  ae  to  the  time  of  the  sale. 
R,  T.  Chferfon,  Car.  S^  M,  656.  So,  a]]  questions  put  to  a 
witnem  in  croBS-^examination,  for  the  pufpoee  of  testing  big 
credit,  may  be  deemed  material,  whether  they  have  a  tendency 
to  prove  the  i«stte  or  not.  Id, ;  and  1  Haiek.  c.  09,  ».  9. 
But  where  a  witness  was  asked  whether  A.  brought  a  oeftain 
f lumber  of  sheep  from  S.  T.  aU  together,  and  he  answered  that 
lie  did,  whereas  he  bronght  part  of  tberai  at  one  time  and  the 
rest  at  another,  this  was  holden  not  to  be  peijury,  because  the 
mbetance  of  the  questiou  was  whether  he  had  brought  them 
an  OP  not,  and  not  the  manner  of  t>ringlng  them.  1  Hawk, 
a,  69,  8.  8.  So,  where  the  question  was,  whether  a  certain 
penon  was  of  sound  mind  or  not,  and  a  witness  introduced  his 
eWdenoe  by  giving  an  aoeodnt  of  a  Journey  he  had  taken  to 
see  the  party,  and  he  iblaely  stated  some  of  the  cfrcumstanees 
^  tile  journey, — ^tbis  was  holden  not  to  be  peijury.  Id,  So, 
where  a  witness  being  adted  whetlier  a  certain  sum  was  paid 
for  two  things  in  eontroveisy  between  tiie  parties,  and  he  said 
it  was,  whereas  it  was  paid  ibr  one  of  them  only,  but  it  was 
immaterial  in  the  case  whether  it  was  paid  lor  one  or  b^th : 
it  was  holden  not  to  be  peijury.  Id,  So,  where  a  witness 
swore  that  the  defendant  drew  his  dagger  and  beat  and 
wounded  J.  S.,  whereas  he  lieat  and  wonnd^  him  with  a  staff: 
this  was  holden  not  to  be  peijury.  Id,  So,  in  general,  where 
t)w  witness  answers  the  sub^noe  of  the  question  truly,  he 
eaaaot  be  indicted  for  perjury  if  through  inadvertenee  he  err 
in  his  statement  of  a  circumstance  attending  it,  which  is  not 
material.  Id.  Still  however  if  a  question  as  to  such  acir- 
eumstaace  be  put  to  him  in  cross-enamination,  to  sift  him  as 
to  his  knowledge  of  the  substantial  part,  and  he  swear  folsely. 
It  Is  deemed  material  and  peijury.  Id.  But  where  an  action  or 
bHl  in  equity  is  brought  to  enforce  a  contract  void  by  the  statute 
of  liraads,aiid  the  defence  of  the  statute  is  set  up,afol8e  statement 
made  by  a  party  or  witness  cannot  be  made  the  sulfject  of  an 
indictment  for  peijory ;  for  the  promise  being  void,  it  is  im- 
loateHal  which  way  the  party  swears.  B.  v.  SeneMch,  Peak$ 
Add.  Ca,  98.  R,  r.  DuMton,  Ry,  ^  M.y  N.  P,  O.  10». 
Whare  however  A.  brought  an  action  against  B.  and  his  pait« 
ners  h(t  the  priee  of  wheat,  and  recovered  a  verdict  on  the  bonglit 
and  sold  notes;  but  the  defendants  filed  a  bill  praying  an  in- 
junction, and  stating  that  the  t>ottght  and  sold  notes  did-  not 
eontain  the  whole  of  the  coatract,for  it  had  also  been  agreed  that 
the  wheat  should  be  paid  fbr  by  an  acceptance  at  tbi'ee  months  ^ 
and  A.  in  his  answer  denied  the  statement  in  the  bill,  and  the 
bill   was  dismissed;  A.  being  indicted  i^  peijury  la  bU 


mniiww,  it  WW  objeeced  that-  the  takf  legfttmate 
tke  contfset  being  the  bought*  sikI  sold  aoles,  erldaaem 
fh«  paml  part  of  the  ooBinet  mwt  be  knoMterial,  and 
liove  not  tho  mibj^t  of  pojciry :  but  Colaidge,  J.,  hold 
wiie,  aiMl  dtetiotralahed  the  can  froat  tha  laat  two 
dtad,  fbr  then  the  proceedhigB  vera  to  enlbfce  the 
bwe  ta  «foid  it.  Jl.  v.  Fei«a#,  Car.  ^  If.  las.  And 
a  witmMi  apoo  die  tflal  of  an  iadictmenty.  gave  tnalarial 
dauee,  and  the  paity  ««a  ceiiTictad*  bat  the  jadgiiMBl  vna 
tfc«nrarde  revaraedoii  wtitof  enor  ;  tbowifeaeeB  bejngiadiiirf 
iwpenyny  in  the  avidence  he  gave  on  that  aeaaaion,  it  mm 
objtoted  that  'the  evldeaee  never  eonld  luwe  been  aatnial^  aa 
the  fenaier  iadlotiBaBt  waa  hoMen  ImhI  apoa  aiaor:  bai 
WilUana,  J.,  ovonmlad  the  ofcjeetiony  an  it  could  oat  ^aptmA 
on  the  Talidity  of  the  fona  of  the  liidietaient««whether  Uiaefff* 
denet  given  in  eapport  of  it  weve  jwijuij  or  not.  B.  t.  Meeif 
^  Car,  ^  1^.  613. 

'  And  tlie  false  etatamoot  moat  eiAer  appear  to  be  mterial 
■ponthe&aeof  tiie1ndletnent,or  foeavamdtaiieaau  Itmny 
auAciently  appear  to  be  malarial  ikoni.tfae-  nature  of  the  «vi«* 

danee  itaelf,  or  iVom  «ei*aln  ihota  stated  by  wayofindi anti 

in  the  eommeneemeDtof  the-  indfetmeat    If  the  oMterialily  he 
slated  by  n  ay  of  averment,  it  viay  be  thaa  t—^ifter  stating  the 
piooeeding  pending,  and  the  defendant  being  sironi,  '^aad 
upon  the  [trial  of  the  said  issna}  it  then  baosnie  and  waaa. 
material  question  'In  the  said  suit,  urhether/'  kc*   'Where  in 
an  indiotment  against  a  vitnsss  for  pef|«ry  oODBadtted  on  a 
trial  f(nf  murder,  it  was  aterred  tiiaf  atand  upon  the -aaid 
trial  it  then  and  there  bseame  and  «aa  a  mataiial  ^aaalaaB 
viiiatheF,''  kct  this  was  hold«ai   to  bea  sntteiaBt  cvar* 
ment  that  the  queition  was  material  on  that  trial.    JB.  ▼. 
JEhwMn,  6  T.  ».  811.    Where  to  an  indiotment.  againat 
a  witness  for  .petjary  oommitted  on  a  trial  apan  an  im^  ' 
dietment  for  a  rape,  it  was  avaired;  **  that  vpitei  tha  trial  of 
tiie  said  indictment,  the  ibilowinfr  qvestions  became  and  ware 
materia),  and  each  of  them  icapectively  beeame*  and  waa  nr 
matsrlal  question,  whether  or  not,"  iec.,  ^and  wiietlmr  or 
not,*'  tot,,  setting  out  dlAirent  questiona  alkgedio  tie  tnatsi 
rtsA,  then  •tntiogthe  witness's  evidence,  and  negativing  it; 
Ala  was  hokbsn  suflieient.    R*.  r.  £<ii»ar^,  90  Law  J,  ftl7  m*- 
Bat  where  upon  an  indietmentlbrperjnry  In  an  anawer4oa. 
1411.in  equity,  theaferment  was  that  it  tiiennnd  thereiieeama- 
a  material  question  whether,  &c.,  without  saying,  "  upon  tha 
hearing,"  &c.,  or  « in  the  suit,"  it  was  holden  insuffideot. 
H,  r.  Cmiif,  14  Shaw'8  J,  P,  €66.    Bo  where  the  allrged 
f«r}ury  was  in  anawer  to  interrogatories  in  equity^  and  tha- 
aterment  was,  that  «pon  the  .^■ainintien  of  tiM  defradsat 
upon  the interrogaforias^ it  beoamo araaterlAl  qnoatlon  io aa* 
the  truth  of  tha  aMateBi.allsgad<to  bawa  been  8nam.ta 


laiutmekt,  OQO 


hj  tfie  fMoikat  in  «DOTver  to  the  ninth  hitorvogitoffy  t 
Cokridge,  J.,  thoogfat  thid  htd,  beoAUM  it  did  not  appMRT 
ft«n  it  that  tfa«  aUsgad  pei^uy  ww  material  to  the  miit ;  but 
it  beeame  anneewmry  to  dedda  the  peint|  a*  tlie  defiuBdant 
anaac^iatted  on  the  mariAi.  R.v,  Iiewik$,  9  CanjpP.l^fi. 
flDywihuie  an  indiotaHmt  fin*  peaymry  by  a  witaeaa  in  eTidaaoa 
ghwn  bj  him  befoiv  T.S.,  a  magiMrate,  npon  an  iofipnaaitiaa 
agaiiBft  one  JAwenadtk,  for  traapaaeing^  in  a«arcb  of  gaoM,  tha* 
iuiMtiluwat,  after  statiag  Ae  ialenBation,  the  deieodant  being 
wmntky  and  hiaitalhig  on  :lii8  oalh  that  be  did  not  nee  Li  vevaa«h 
•B  the  IMi  Angort,  lMd»  than  alleged  the  oMiteriaUtjr  thaa, 
-*«that  at  the  tioM  the  deindaBt  iraaeo  aweni  as  a/bresaid,  it 
tMa  material  and  nedeMary  Iar4be  said  T.  fi. ,  being  Moh  JoBtloe 
aaafoffiPBid,  to  inqidre  of  and  be  fiifonneAvflMther  the  defaidaBt 
did  Me  livemaoh  <aa  tiie  12th  Aogmttyin  tiw  year  a^Bregaid : 
tlda  ttaa  hoideabad^  baaaoia  it  ww  nataUted  to  be  material 
to  tliat pro«eciitioa.  B,.f,  Bartholomew,  1  Car.  ^  K,  9d(k  Soi, 
where  an  indictment  for  peiJHry.onitbe.trialof  an  information' 
before  magistratet,  stated  shortly  the  information,  and  the 
defiBBdaat's  beiag^  avtom,  tod-  then.  averMd  the  mat«riality 
tlniat--^'  it  beeame  end  «aa  matsrial  to  aaetrtaio  the  truth  oC- 
the  matter  lisffeinafter  aUegsd  tohave  beaaewofn  toand  stated 
brtheeaid  James QaadihUow,  aponhis^oaAh  (''and  then  stated 
Ijha  eridenoe:  ihiswaa  hoMeo  by  Pattcsoiii  J.^  to  be  elearly 
had,  as  lit  waaabs«rd  to  eay  tlmt  it  beaaoM  material  to  asQsrr 
tain  the  truth  of  what  the  antoes8>  stated,  as  the  witness'* 
itatement  mast  be  giren  to  atesatain  the  truth  of  aomtthiog 
wldeh  had  Iwoome  matorial  to  tlie  inquiry  before  the  ataiemant 
waa  made.    ».  y.  Goottfellow,  Car^  4r  M*  600* 

Tlie  evidence  may  be  set  out  aa  cootinuotts,  aotwithstaadiag 
tliat  matter  not  .material  to  be. stated  may  intervene  hetwsea 
the  parts,  stated  f  for  it  is  not  necessary  to  eet  oQt  the  tooor.  It 
ift  suffidcDt  to  state  the  eubstanea  of  tlie  iaise  osth^  J2«  t# 
CaUananf  e  B.  ^  C.  102<  So,  where  the  witness  gave  ilia 
eridenee  in  Welch,  wldeh  was  interpreted  by  a  aum-a  iotei^ 
prater,  aad  taken  down  in  iiogU^h,  «9d  in  aa  indictment  for 
peijnry^  the  Engfi^h  translation  was  sst  out ;  it  was  objected 
tliat  It  ought  to  be  set  ont  in  Welch  and  then  a  translation, 
in  English :  but^ilUams,  J.,  held  it  sotfleient;  as  it  was  only 
BscoBSiry  to  set  ont  tkie  substance,  not  the  tonor*of  it,  tiie 
matter  swero  and  the  tiansbtion  might  be  proved  to  be  thd 
aMbslanue  tif  what  was  sworn.  B^  wi  Tkoimu,  8  Car,  (f 
Ji:.  800. 

Thai  the  Uaiommit  is  faUeJ]    The.  matter  awoni  to,  or 
port  of  is«  must  be  fUse*  Or  if  a  mao  swear  to  a  fiiMty  ol 
iiarlcBOws  nothing,  he  is  guilty  of  pei^ry  wlietherit  tie 
orfoise^    lirMiriLciOO,^.  0.    Aad  the  indictment  arasft 
theenatlae  ivota  to>  by  special  avsnaanl,  M  wl 
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in  truth  and  ki  tel/*  Jte.,--fai  (Iw  MDafliMMr  «  la  «i  n-' 
dktuieot  ibr  ftlBe:p»teiioe8.     S§b  ants,  p.  464.    Of 
a^wneBts  tbere  may  be  Mvural  in  tb»  attbe  eomt, 
to  ilM  Dumber  of  flwts  in  tbe  defiBadast's  ctaleiiMnt  ^rliScli- 
Im  proved  to  be  ftlte ;  «ndeac|k  averaient  fatedmlcally 
an  asiigBine&t  of  peijiii7.    And  thia  xMsfe  be  staled  witfi  Clw 
•aiaaiilegpee  of  oertalnty  aa  anj  other  part  of  the  todktuaauf, 
otfaemdM  the  deftndaat  may  demor.    J2.  ^v.  Parker ^  Gmr,  f 
M*  690.    if  the  statenant  swom  to,  bet  of  a  pardeolav  ftet, 
Dagalifingthatiaot  will  of  eoarae  be  aaAeteot.     But  tf  the 
stateaMDt  be  general^  and  the  aarignment  aa  ganenJ  fa  tfae^ 
U6gadve,>— as  if  a  atuia  svaar  that  he  has  paid  mil  bis  dabli^ 
andtheaisigninentbe^fiiat  he  has  not  paid  all  hiadsb»i.v  '* 
thb  would  be  bad  for  waaft  of  certaiary,  as  It  wooJd  atfad  tha 
defeadant  no  infoi«iatioB  of  what  was  inteadfed  to  be  pfoasdy^ 
but  the  asstgamant  aiost  shew  la  what,  ri'snart,  or  ia  whri 
iuMaacas  he  has  not  done  so»  S0€  M*  v.  Parmer^  wmprm.  X^^* 
Bepptr^  By,^M.  N.  P.  C.  dlO. 

hiimmdot.']  Where  any  part  <»r  the  etateaieot  swora  to,  is 
of  Imperfect  si^ifleation,  and  itiraeeesiary  to  expl^fn  it,  te' 
order  to  show  that  aeeoMiag'  ^o  tlie  real  n^eaafai^of  it,  It  is 
falM,*-^th}8 i«  done  byiofiaendo, — "meaning  thereby,**  Arc, 
referrtnp  to  sometlvingr  whi^  is  berore  stated  in  the  iadicfaaeat;^ 
And  if  in  the  ordinary  mo<fe  of  framing  theiodfetment  nethhig 
woaM  appear,  to  which  the  e^uirocal  t^rm  <y>u1d  have  refer- 
en<$e,  the  matter  to  be  reibrred  to  most  be  stated  by  way  of 
indaeement,  at  the  eommenoenntat'of  the  iadtetmeRt.     8^ 

Conehation.']  The  nsu&l  conclnsfon  of  the  tndictment  at 
eommon  law  is  thus : — And  so  the  juroi's  aforesaid  upon  thdr 

oath  aforesaid  do  eay,  that  the  ssid  A.  B.,  on ,  before  the 

raid  ,  ftlscly,  malicionrfy,  wilfully,  and  widtcdly,  in 

manner  and  form  afbrei^aid,  did  commit  ^^llfnY  and  cormiit 
perjury ;  in  contempt  of  onr  Lady  the  Qn'ccn  and  lier  lawsj 
to  %e  great  damage  of  the  said  C.  D.j  and  against  the  peace 
of  our  Lady  the  Queen,  her  crown  and  dignity. 


Forru  qf  an  IndictmetU  /or  Peijury  at  Comnum  Lav:.  \ 

\     The  jurors  for  oar  i^idy  the.Qnaen,  npoa  thtir 

to  .wit«  \  oath  prewm,  that  ^heretofsre^  to  .wH^  aa  ths  -^ — • 
day  of '•r— » ia  the  year  of.  our  Iiord  -rr*— •  aieertaia  Ismo  Ya% 
joined  ha  tlie  court  49f  ovr  said  Xady  tba.  Qaa«i  balbrs  tht 
Queen  heiaelf^  in  a  certaia  acUoa,  whemi  ^a  A.  B.  wva- 
pUbstlff  aad  ooaC.  JDu  tlia  defei«diipli,&  «nA  that  »ftevw«idi,4# 


vit,  OK  tfad  day  and  fmofwinrnM^  at  tbe  sltMaifs  «f  nifli.pirtBft 
hoUben  for  the  cDonty  of  MiddleBex»  at  .WettmiiMter,  In  tha  aaM 
09«afy,  before  the  Bkbt  HodmuaUeJohii  IjagdOaanphfitty. 
Irfwd Chief  Juitioa  qroar  Lady  the  QnaaiL  aadgMd.to hold 

ptaaa  ia  the  laid  eawrt  of  oiir  Lady  the  QueoB  befoe  ttaa  (teen 
hafwdfy.the  said  lama  eama  on  to  be  triad  «ad  wa»  thm  tnBd> 
in  daa  tem  of  law  by  a  jvy  of  the  eatd  qdohI^  of  Middlinmm 
ha  that  behalf  duly  taken  and  Buora  hetwean  the  said  paatiaa;! 
and  opoD  the  aaid  trial  npon  the  keaa  aHaMMdd  the  aaid.  A.  B* 
did  then  appear  and  tender  iuauelf  and  was  leoeiTed  to  gWa 
e?ideBce  on  behalf  of  himaelC,  the  eaid  A*  B.y  aa  plaintiff  aa  . 
atoanUd;  [or  one  £.  F.  did  then  appear  and  waa  pradnoad 
aaa^witneea  on  behalf  of  tha  said  A.JB.^thepUdntiir  albn- 
aaid];  and  that  the  add  A.  B.  did  then  before  tbe  said  John 
I4iad  Campbelly  GUef  Joatice  aa  afereHaid,  tahe  hie  oorpoeal 
oath,  and  wu  ^Mn  duly  awore  upon  the  Holy  CkMpel  of  jQod, 
that  the  evidence  he  the  eaid  A.  B.  BhoQldglvetathe>coBit  and 
Jmy  sworn  between  the  parties  aforeeaidy  touching  the  nattera 
in  qoestion  in  the  iM  iasoe,  shoidd  be  the  truth,  the  whole, 
tmikf  and  nothing  bptthe  truth ;  and  then  upon  the  trial  of  the 
said  issue  it  beeama  and  was  a  niaterial  question  in  the  same, 
whether  [the  said  A.  B.  had  deliverad  or  caused  to  be  delivered^ 
unto  the  said  C.  D,  twenty  bars  of  irouj  for  the  price  of  which 
amongt  other  things  the  said,  action  was  ^brought] ;  and  tlvsit 
thereapon  the  said  A.  B.  bei^g  so  swam  as  aforesaid,  devising 
and  wickedly  intending  to  cause  and  procure  a  verdict  to  pSM 
for  him  the  said  A.  B.,  did  then,  to  wit,  on  the  day  and  year 
aforesaid,  upon  the  trial  aforesaid,  befora  the  said  John  Lord, 
Campbell,  the  Chief  Justice  aforesaid,  folsely,  .maliciiia«^, 
willully,  wickedly,  and  corruptly,  and  by  bis  own  proper  act 
and  consent,  npon  hia  oath  aiforesaid,  depoaei- swear,  and  give 
eridenoe  to  the  jurors  so  sworn  as  aforesaid^  amongst  other 
things  in  substanoe  and  to  the  effect  following,  that  is  to  say  : 
[that  he  the  said  A.  B.  ordered  £.  F.  his  carter  to  take  twenty 
bars  of  iron  (meaning  Uiereby  tbe  twenty  bars  of  iron  herein- 
before mentioned)  to  tbe  shop  of  the  said  C.  D.,  and  that  the 
said  £.  F.  accordingly  took  the  said  twenty  bars  of  iron  to  the 
shop  of  the  said  C.  D.,and  that  he  tbe  said  A.  B.  accompanied 
him  to  the  shop  of  the  said  C.  D.,  and  saw  the  said  £.  F. 
deliver  the  same  to  the  said  C.  D.]  :   whereas  in  truth  and  in 
foot  [the  said  E.  F.  did  not,  nor  did  any  other  person,  take  the 
said  bars  of  iri9n  or  any  of  them  or  any  part  hereof  to  tbe  eSiop 
of  the  said  C.  D.,  or  deliver  the  same  or  any  jpart  thereof 
to  liM  said  C.  D. ;  and  wte«asln  truth  and  in  &ct  4he  said 
A.  fi.  did  not  upon  the  oeeasion  aforesaid  aoeompany  the  aaid 
S;  F.  to  the  shop  of  the  sakl  C.  D. ;  and  wfaenas  h»  tntth 
and  in  foot,  tfae  aaid  A.  B.  did  not  see  the  siid  B.  F.  deliver- 
Hia  sfldd  bars  of  ivon  «r  any  of  them  or  any  part  thereof  tn^ 
tite  said  C.  D*]f  and  ao'tka  Jvtvia  aforesaid  upon  tMr 
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Mth  afoveMld  do  mj  that  the  sikl  A.  B.,  on  the  trial  mi 
Iha  mid  toue,  on  the  day  and  year  afbreaaid|  faefbre  tha 
aaU  John  Lard  CaiiH[>tKiU,  Chief  Jiutioe  aa  afoneaid,  fiOaB^, 
BaUdoualy,  wflfoUy,  and  wickedly,  in  manoar  and  finm  ntea» 
aald,  did  coaunit  wilful  and  oorrnpt  peijuy :  in  oontettpt  of 
oar  Lady  the  Qneen,  to  the  great  dainafa  of  tho  aaid  C  D^ 
and  a^ainat  the  peace  of  our  said  Lady  the  Quean,  her  cnova 
and  dlgni^.  [Two  or  ^nort  per$(ms  cannot  he  mebuUd  m 
ike  same  indietment.    B.  o.  PhUipa  at  aL,  2  Str.  9SL 

Miedaneanar;  trampertatum  for  aeTen  yeore; — or  w^ 
primnmmt  [and  hard  labour,  3  G.  4,  a  114]  for  met  wteem 
ikon  aaTon  jfoare,  S  G.  2,  c.  S5»  a.  2.  SybornaHou  ^ per* 
jury  the  eame.  Id.  Peiyury  uiuier  the  ettU,  5  JSlix.  o.  9y 
theeame.  Id. 

Inciting  a  feretm  to  commit  peiyury,  which  is  nei  qfter' 
warde committed,  is  a  misdemsatun^  punishabU  withJime^iakF' 
prisonment,  &r  both.  Making  a  false  declaration,  where  a 
dedarmtienmayheiaheninsiead^anoath,thesame 
ment.    6  &  6  W.  4,  c.  02,  a.  21.    Coft«»  «hte,  p.  187. 


To  maintain  thia  Indictment,  theproaeeiitor  moot  pnm — 

1.  The  judicial  proceeding,  in  the  couzae  of  which  the  per- 
jury waa  committed. 

If  it  toolc  place  at  nial  prius^  the  niai  prina  record,  with  the 
poatea  indoiaed  upon  it,  and  rogulariiy  atamped  and  mauled, 
1  Str.  162,  or  even  with  the  officer's  memorandnm  of  Hhie 
▼erdiet  upon  it,  R.  t.  Brotone,  Me.  jr  M.  315,  will  be  anffideii. 
Where  an  indictment  fior  peijury  ateited  that  the  jadgment  in 
an  action  waa  entered  up,  the  book  kept  at  the  jud^aMftt 
office,  in  which  an  incipitur  of  the  judgment  waa  entera^  wae 
holden  to  ba  aaffident  eyidanoe  of  it.    it.  ▼.  Qordom^  Cw.  k 

jr.  4ia 

If  the  paijnry  took  place  upon  the  trial  of  an  indictment,  jt 
is  enacted  by  Stat  14  &  16  Vict  c.  100,  a.  22,  that  «m  cotill- 
oate  ooataiadng  the  aubatanoe  aad  afihct  only  (omitting  iha 
fiMrmal  part)  ofthe  Indictment  and  trial  for  any  felony  or  mia- 
demeanor,  purporting  to  be  ^gned  by  the  ^k  of  the  oo«t 
or  other  officer  huTiag  the  custody  of  the  records  of  the  oomt 
where  such  indictment  waa  tried,  or  by  the  deputy  of  anch 
clerk  or  other  officer,  (for  which  certificate  «  fee  of  aix  sbH- 
Itegs  and  eight  pence  and  no  moxe  shall  be  d«nanded  m 
taken,)  shall  upon  the  trial  of  any  Indictment  ibr  pogoiy  or 
subornation  of  peijury  be  luffident  evidence  of  the  trial  of 
such  indictment  for  fbloay  or  mlademeanor^  without  proof  of 
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Dm  dgnatttre  or  official  cluuracter  of  the  penon  l^pearing  to 
have  dgned  the  aame." 

If  tlM  peHniy  took  place  in  an  answer  to  st  bill  in  equity, 
an  examined  copy  of  the  bill  mnst  be  pat  in,  and  the  aaawer 
Itself  produced. 

If  it  took  place  upon  the  hearing  of  an  infbrmation  before 
jnstioes  of  the  peace,  if  the  infonnation  ifeoe  in  writing,  It 
smat  be  prodaeed,  or  at  least  an  exsmined  copy  of  it  proved; 
and  if  the  statute  on  ^trbictk  it  was  framed  require  it  to  be 
mMW  ottth,  it  must  be  proved  that  it  was  duly  sworn  to.  But 
ii  it  were  not  in  wilting  then  of  course  parol  eridenoe  may  be 
gfven  of  it.  But  the  cooriction  upon  the  infonnation  is  not 
avidence  ht  soch  a  case ;  B„r*  OsotiffeU&w  ei  aL^  Car*  ^  M. 
O0S^ ;  onless  it  recite  the  infonnation,  and  in  that  case  it  is 
evidence  of  the  inibrmation.  5  Car,  ^  P.  88.  5m  anU^  p.  1 49L 

If  the  perjnry  took  place  in  the  course  of  an  appeal  to  a 
oonrt  of  quarter  sessions,  it  seems  that  the  record  must  be 
made  ap,  and  it  or  an  examined  copy  of  it  given  in  evidence. 
Where  the  sessions  boOk  was  ptddoced  in  sueh  a  ease,  but  the 
derfcof  the  peaoe  sakl  that  he  would  have  made  up  the  record 
oo  parchment  if  it  had  been  bespoken,  Parke,  J.,  reftised  to 
noelve  the  hookas  evidenoe.  IL  v.  Ward,  6  Car.  ^  P.  366. 
Baton  the  otfisr  hand  where  the  eotiy  in  the  sessions  book  had 
M.  ngalar  eaptfan,  and  was  in  the  pwnsnt  tense,  and  in  every 
other  respect  aa  a  reoord,  and  it  was  proved  that  no  other 
raoord  ever  was  made  up,  the  court  held  that  the  book  was 
legal  evidence  of  the  prooeedSngs  and  order.  JZ.  v.  Yeovle^, 
8  Law  J.  9  m.    Ante,  p.  U3. 

If  the  peijuty  took  place  in  the  course  of  a  suit  in  the 
ecdostastleal  court,  the  pendency  of  the  suit  is  sufficiently 
sfoved  by  producing  the  original  allegation  of  the  parties 
from  the  registrar's  office,  signed  by  their  respective  advo- 
icatee,  proof  being  given  of  the  advontes*  sij^natures,  and  that 
they  were  advocates  of  the  court.  S.  v.  Tumo',  %  Car,  Sr 
K,  732. 

Where  the  peijuiy  is  assigned  upon  an  affidavit,  the  affi- 
davit must  be  produced,  and  the  dsfendaot's  slgnatnre  to  it 
pRived. 

9w  It  must  be  proved  (if  the  court  will  not  take  judicial 
cognizance  of  It)  that  the  court  or  person  before  whom  the 
ft£e  statement  was  made,  had  jurisdictioD  of  the  matter  in 
which  it  was  received,  and  had  authority  to  administer  the 
oath.  If  the  proceeding  were  in  the  superior  courts,  no  evi- 
dence of  its  Jurisdiction  need  be  given,  for  the  reason  men- 
tioned anU,  p.  594 ;  but  it  is  otherwise  with  respect  to  an 
fnjfisrior  court,  unless  the  Jurisdiction  be  defined  by  some 
public  Act  of  parliament.  As  to  the  power  to  administer  an 
Mtb,  lire  hare  seen  {cadt,  p.  594}  that  all  judges  and  persons 
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baiFing  mlOutSlkf  ^lo  hear,  Mcri-fB,  nd^aambmi 
lisve  aatiHMitf  to  wAmbAtttfr mm  oBtli  ti»  Ibe  wihUwiM  14^ 
15  VUi,  e,  Q0| «;  16.  intfae  caM  of  mi  affldATlttwain  bafat 
a  coiaiiiiaaitmeryit  is anffioiBnt  ftr  tka  faaMniiwintr  topma 
that  he  acts  aa  such.    iSae  aula,  p.  686. 

3.  That  the  oath  was  adminlslsred  to,  and  taken  by  the  de- 
feodaat.  Thla  Bay  he  prorad  by  any  psaoB  vho 
at  tbt  time ;  exeept  fn  caaas  where  the  fiihe  aaatter  ia 
by  way  <of  d«posltieB  in  writiiig,  aa  In  aaawcaa  t»  faUla  er 
rogatories  in  eqnl^,  aAdavMa^  ami  iteporttjans  bsfinia  ioagi»> 
trates,  whei«  proof  of  the  aigaelQva  of  the  aflker  m  j«feiae 
to  the  jurat,  and  of  the  diiftilHBt^MgaateratoiheiostwniMi^ 
are  conchistve  erideooeoi  the  daJMifhirt'e  haring^beeMawacB  to 
ft.  ADd  where  the  joint  to  an  a£Mant|  madain  tbeoMst 
of  Queen's  Bench,  waa  ^smram  in  open  aootti  WaataafaHhr 
Hall,  the  10th  day  of  Juaey  1946/'  and wna  aignad  withtha 
words  '*by  the  court,*'  by  eaa of  ttm  mamtoaaf  that 
proof  that  the  words  ^by  the  aauvt"  were  In  the 
hand-wriliog,  with  paoof  of  the  slgaatim  of 
were  holdea  by  Erie,  J.,  to  bo  sooderltoca  of  th*  «flU|i4l| 
and  that  the  defendant  waa  dnW  awom  to  il^  ILr*  Jhaviar, 
8  Car,  (•  K.  762.  If  thoaffldarit  be  Island  by  a  maikn- 
man,  the  jorat  ahonld  state  that  tiie  affidawil  wasnad  onrte 
him  and  that  he  appeared  pei4bctly  to  nnderstand  Ao  same, 
Inwhidi  ease  the  ooonwIUgiTecMdiilotiM  joMrt^wittKNit 
Airther  proof,  except  perhaps  proaf  of  Mantitjr;   hot  if  te 

iurat  do  not  express  it,  the  ihct  mnAha  ptovad,  and  T«1itiwlaH 
.,  insttchaoasesaldbe  ahonld  hstendiiBflidtyinfooaifing 
the  erldaaee  of  any  peiaan  but  the  offlosr  befime  whoaa  ti» 
aAdarit  was  sworn,  to  that  tet  it  ▼.  J9ktf  ly,  iBy.  |r  JC.-M. 
Where  a  deposition  beftwa  a  nagisftrsta  is  ii^wsn  in  oridasMa, 
theeourt  will  not  taeeira  efMattea  ef  any  otharmatter  statai 
by  ttie  defeadakilat  tlie  sanre  time,  and  whiish  is  not  rnntslwsid 
iu  the  depositioli.    Jt.  T.  fFiflds,  6  Can  fr  i'- 366- 


4.  The  matter  mronu  The  wiMde  aaaittar  set  oot  in  Iha 
indictment  as  sworn  mint  be  protad  to  have  been  awsaa^ 
ahhougb  peijury  be  aadgned  only  on  n  portion  of  it.  JK.  t. 
L&fe,  "i  Camp.  194.  It  is  not  neosssaiy  to  proto  it  JUtaralty, 
but  it  must  be  proved  sntastantiafly.  Id.  In  answers  to  hiiUs 
in  equity  and  Intscfogatories,  in  affidaidte  anddepoailiana^  the 
matter  sworn  appean  npan  the  ftoaof  dbe  wtitten  inatnunaMl, 
and  is  proved  by  proving  that^  aa  above  atantioned.  Ami  i 
there  be  any  variance  between  ttie  rtatomeal!  and.thopitiaf, 
the  indictment  may  be  aroeBded.  Amtm,  p.  100.  B.  Vi.  If^mUmt 
1  Cot.  ^  K,  460,  Butin  other  caste  where  the  eildesoa  is 
given  vivdvocfi,  the  matter  ewom  raiy  be  proved  by  any  par» 
son  who  was  present  and  lieaid  it,  and  can  apeah  toit  firo» 
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tmaomfi  tn  flnn  Wuviap  nade  «  nMmdraiifliiBfc  o£  it  at  the  > 
nmb^  at'Ontftlitf  tAeemx^  aod  mMrt  it  vm  frnb  in  bis  j 
■nwiifny,  Biitthejiidg6,ortliedhainuinafacoiirtofqaarter ' 
■Hrioaa,  bcfinv  -^tkam  tte  evidenoe  was  givea,  sJiaU  not  be 
called  as  a  witnen  to  pvoTe  it.    JBv  v.  Chzwrd^  8  Car.  ^ 
P.  60^ 


1 


6.  The  awlgwuwli  of  petjafy,  or  aome  one  of  then  miut 
ba  pnoted ;  and  tiie  matter  peoTad  to  be  fiiiee  maat  appear 
nHterial  in  the  JudklBl  piwoaediiig  im  wlOeli  itvaa  ateted» 
i  >kU  the  AwtB«f  the  ease  iape]jtti7r**<te  taking  of  tbe  oath, 
I  thg  <Kti  depoAd  t»«*-all  ezoipt  the  .fiOttty  of  the  ataftemant) 
nagr  ba  praifed  bf  a  aingleiwitMia;  9  :BatoL  (r.  46^  a.  10 ; 
buttfae  fidaltf  of  the  fint  tlM  daimdaiit  is  efaarged  to  baife 
OTwti  to^  aaiiat  be  profed  bj^two  -witaitteay  or  at  kaat  by  ona 
iviUiow  and  cteoiunstBiioeB  ao  eonfirmalory  of  his  testiinony 
aa  to  ba  aqolvalaBt  to  the  tstfinioiijr  of  anothar  i  iar  otkerwiia 
tiMM  would  be  aaeMly  oaith  against  oathk.  Whare  the  delendr 
antaawe  (bat  he  paid  ail  the  debts  ptoffidnnder  hi»baak.T 
nqrtey  exeept  adebt  to  A.  and  anotbec  to  B.,  and  upon  an 
an  indietnwiit  af afaist  him  fo  perjofyy  C.  proved  that  IvB 
pBov«d«debiandthatltwBs  not  paid,  and  B*  and  several 
otlMff  eraditoorspiwrod  the  Itte.:  thli ^bi«s  holdsn  to  be  insaffi- 
dent,  tetfae  aen4pa^flieut^  eacb  debt  should  be  proved  by 
two  wltneflMs.  tU  v.  PMmr^  Car*  St  M,  089*  Bat  whers 
the  defendanl;  waa  imttated  forswearing  that  one  Proeser  eame 
«B  fall  boose  at  seven  ofclscle  in  «be  morning  of  a  certain  day, 
and  thai  they  waODsd  togMfaer  to  Waressfesr^  where  they  arrived 
aitteo  o^odc,  and  ttut  Braeserwaa  iwvcr  oat  of  bis  sight  the 
srfaoia  cf  that  time ;  and  in  1^  proof  of  tbe  peQuryy  oqo 
wltnte  provied  that  she  sawProsaar  at  A«  at  half*paBt  eight  cpi 
thait  asoming^  4ind  anodiar  witness  swan  that  ha  saw  the  de* 
ftodtaty  on  ftMsty  at  nte  o^aiadB  «n  thai  m*n^ii|g  at  B.»  whi^h 
waKSix  miles  dlrtent-^vfonA^)  this  WBaoldoeted  to  as  there  were 
not  two witti^aS6Sto^eatth\oi.thetMHt  proved:  butPatt9son«Jii 
held  it  to  be  saffldenti  that  although  it  was  necessary  to  have 
Mte  wltnessea^lo  ptfova  aa  aswigMnent  of 'peiguTy^  it  was  not 
tfsuuspaiy  to  have.  two.  wknassas  ta  evaay  fact  eenslitutii^  soob 
assiBnment.  Aw\$aterto,a;Oar.  jriir.407.  Where  peijiuy 
waa  asaSgned  nppa  t^  aAdavit  of  an  attorney,  in  fliowing 
etafteagidastamlB  td  refers  UUto  be.  taxed,  andthe&lsilgr 
was  paoved  bfoaa  witness  and  it  waa  prapoasd  to  put  in  the 
dafoidant'sblil.af  oosta,  io  Aom  aa  adnMon  ia  it  to  the 
sama/efleet^  battfaia waaio^eotodto^ as* the  bill^not being 4m 
datb^rwaa  notecpslvalflBt^  Ae  oathtof  a  aaaood  witness :  but 
lidL  Dehmait;  0:f^,  held i>U  t».ho  pallia  soffisieoii^aad  tha$ 
eveA«  latter  ofthe^dsiendsBtyODlitradtotocy  of  the  statement  in 
hii«afildsv1^  waold foefcoAcieBti to dispaasa^iwitb  tbe  necessi^ 
al  a^seoond'WitBsss;  .;&  y^idU^ihBUti.ii  G^r^lf  F^Bl^^  ^^ 


IM  Skihomaiim  ff  Terjyry. 


wlwN  the  delBdaitwM  tedifltod  fbr  parjoiy  in  UitffMneB 
Mbra  a  eonimittee  of  tbe  Howe  o€  Lords,  and  ft  watpHnwd 
by  OM  witMM  that  he  had  neentfy  giT«oevid«Doe  difeoUjtoOe 
eoatnry  before  a  oommittee  of  the  House  of  GominoBa :  ddi 
WM holdea  to  be  saffldent.  A. t.  KnOl^ bB.^A.9»n. 
Where  the  defendant  was  indicted  for  peijiny,  in  "*^*^g  a 
charge  on  oath  againat  J.  8.,  in  whieh  he  snore  that  be  sav 
htm  commit  aa  lumatnral  uftiw,  and  saw  the  flap  of  his 
troasen  down ;  and  in  proof  of  the  peijmy^  J.  8.  proved  the 
shaige  to  be  folss,  aad  Us  hriithM  ptefvad  tlutt  at  tfaattaM 
msntioaed  J.  8.  had  besn  ahieat  frem  Urn  eiily  Ihtae  ralanlaB, 
aad  that  the  treaaan  he  tfMa  had  oo  <snd  wfaleh  ware  pi^ 
dneed)  hadnoflq>;  PattasoB,  J.,  hahi  it  to  be  saAdaot, and 
thedeimdaatwasamf Irtedi  and  the  judffss  held  tte  aaavte- 
tioatoberlght*  JT.  t.  CfamMur,  ft  JtfoM^,  06b  Bntiftfaa 
avideaee  be  uuiiHi  Biaiofji  of  the  wttasss  in  sonMsU^  p»- 
tiealan  only,  tt  win  aot  be  sattdsnt.  i{.y.  r«Ssf»  Car.  f  Jf. 
18ft.  If  it  appear  that  the  witwasM  are  toteissisd  ia  pwslwg 
theperfary,  it  is  ao  objsetlsii  whaterer  to  their  eaa^Hiaasf  i 
0^7  rise. e.  86,  «.  l,mKa,p.l61f  H  goes  tnaralytalMv 
Sredlt. 
[  f  The  etidsnes  or  sf atsmwit  oa  wMdi  the  peijaiy  Is 
nast  appear,  or  be  ptoived,  to  be  auAsrial  to  the  J  wttdil 
asedin^lawfaiehitwasgiTML    Ass«i«s,p. 


ovasniasisii  <{f  Jrmjufyf  ^. 

By  slat  14  It  15  TIet  a.  100,  s.  ftl,  "  ia  awry  ladiatmeal 
for  saboraatloB  of  psi)Bry,-«or  for  oovaat  batgahiing  or  ceo^ 
tmettag  Willi  any  psnon  to  oonuait  wilftu  and  ootraptpcnai^ 
^— M  for  laeillBif,  eaasing,  or  pvoonifa^any  persoa  milawnii|yv 
wllfiiny,  fobsly,  irandaleally,  deeeitAdly,  aiaUaioas^,  or 
cortuptly  to  tske,  make,  oign,  or  Sabssribe  any  aath,  aflltas* 
aHon,  dedmatton,  aAdavit,  deposMoa,  bill,  answer,  aotls^ 
certillcafa,  or  other  writing^'-it  shaD  ba  snAdeai,  wharsw 
saeh  pCTJary  or  other  oftneesforssnid  Aall  hafotiasa  aatiislly 
eommitted,  to  aUsga  the  ottaee  of  the  pecaon  who  aataaUy 
oommitted  sudkpsijary  or  other  oifonee  ia  the  awnaar  lieialni 
before  mentioned,  (s.  80,  anA,  p.  604,)  and  then  to  aOigs 
that  the  defendant  imhiwfoUy,  wilfully,  and  oonaptly  dU 
cause  and  prooan  the  said  parasB  the  said  oAoae^  in  aumner 
and  form  aforesaid,  to  do  and  commit ;— «nd  wbererer  such 
peijury  or  other  oibnee  s6iiusairt  Siudl  not  have  been  actually 
committed,  it  shall  be  suffident  to  set  ibrth  the  substance  of 
the  olftaoe  diarged  apoa  the  defoBdaai,  withoat  asttiag  forth 
or  averring  any  of  the  ssatters  or  thiaga  hegMla-befoia  («.  tO, 
ante,  p.  6IH,)  rendsred  niiasonssaiy  to  be  tot  foiib  or  avaissd 
in  the  case  of  wUAd  aad  oomtpt  pegaiy." 
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•mmom  vi. 


Nniiane$* 


■  inOietmenitfor  wrtfing  an  an  Offm^fum  Trmde  near  w 

I£i0nwtt^» 

-«—  )  The  jvrom  fer  ^nr  Lady  the  Qneea^  upon  theiv 
to  wit  f  ottOi  preient,  tbttt  A.  B.,  on  the  --^-^  day  ef -*-^ 
fai  the  year  of  eur  Lord  -«-— ,  wand  on  diven  other  days  ami 
tttttee  between  that  day  and  the  day  of  the  teking  of  thialn- 
qtadettkin,  near  nnto  the  dwelHng-hooHa  of  dif«ie  Uege  snl^ecli 
4f  our  Lady  tlie  Qoeea,  and  also  near  uMo  a  eertadn  pnUio 
albd  common  highway,  te  the  pariah  of  "'-*—)  in  the  connty  of 
•-^-^1  for  all  the  smbfeete  of  amt  ndd  lady  the  Queen,  wMh 
eMehea^  eanteges^  hoxrai)  waggonpi  eartS)  geodty  ehatteb,  and 
merehandlxeB,  to  go,  return,  and  paseat  their  will  and  ple»- 
tvte,  nnlftwfiilly  and  inJoriouBly  did  kill  and  eenae  to  be  kiUed 
one  hundred  dieep,  and  the  ezcrements,  blood,  entrails,  mod 
other  ffl  th  coming  from  the  said  eheep,  did  then  and  on  the 
ndd  o^MT  days  and  tlmee  eaoae  and  permit  to  lie,  be,  and  re- 
main on  the  said  pnblie  and  common  hlghwaor  tor  a  long 
apace  of  time,  to  wit,  for  the  space  of  one  week,  whereby  dlyere 
noieome  and  nnwholsome  smells,  from  the  said  excrements, 
blood,  entrails,  and  other  flhh,  then  and  on  the  said  other 
days  and  times  did  arise,  so  that  the  air  was  then  and  on  the 
fliM  cfther  di^a  and  ttmte  gveatly  oormptbd  and  inftcted :  to 
the  gieat  damage  and  common  mdsanoe,  not  only  of  all  the 
Hege  snlirjects  m  oar  Lady  ike  Qneen  near  the  same  place  in- 
fiabifing,  betag,  and  vesidtaigy  but  alao  of  all  the  Uege  solyects 
of  oar  said  Lady  the  Qneen,  going  and  reftaming,  passing  and 
i«pBSBhBg,  akmg,  by,  and  through  the  saidpablio  and  common 
l^ltwsy,  to  the  eiil  example  of  all  others  hi  the  like  eaee 
mddtng,  and  agafnat  the  peace  of  oar  said  Lady  the  Qaeen, 
her  cMwn  and  dignity,  [i^  4  Wmt*  Sd4.  Where  the 
Ihrieante  ieefa  permanent  nature^  it  is  uekuU,  and  indeed 
prudentf  to  add  m  eemti  fir  eontwuing  it,  if  yeu  are 
mft  eerMn  ef  being  dUe  to  prove  that  the  drfendant  firet 
eredtedit* 

Mitdemeamr ;  JIne  or  bnprUenmentf  or  both. 

JEotdenoe* 

To  mafntaim  this  indietosent,  the  proeeoutor  must  prove  the 
nuisance  as  laid.  Breeting  bnildfaigs  near  a  highway,  and 
neir  to  the  dwellfaig-hoaaes  of  sefinral  persona,  and  there 
manniactnring  the  add  spirit  of  snlphnr,  whereby  the  air  was 


aoe  ,jtiwiMmee. 

imanSBSlad  with  i^rttanmA  »qH  iifliimitini  CBAlla-  irtiidi 

liroTcd  to  be  noziow  an<l  burtfal  to  the  health  of  the  inbiU- 
tants,  aad  to  hATe  made  many  of  them  ^ck, — was  lioildeii  to 
he  a  BoiMDoe.    J2.  v.  Tf'&t^e  4iiui  Ward^  1  JBurr.  S33^    Aa 
to  erecting  priTiee  near  a  hi^way^  §ett  -R-  t.  Pedlepf  I  Ad. 
ff  JSL  %^  u\fra  j  ae  to  naisanoei  by  gas  works,  see  ZL  t. 
M6dle^€taL,  6  C«r.  jr  P.  292;  as  to  keepiiig  a  diootiQg 
groQiid  near  the  highway,  where  persona  came  to  shoot  tf 
targeliy  and  at  pigeonsy  ioc,  see  A.  t.  ilfeors,  3  i3.  jr^^ict-IBi- 
And  tbeauisaniie,  to  be  indictable^  m^ai appear  to  be  apobUis 
nwisanoe.    Therefore  where  a  tinman  was  indicted  for  carrying 
on  his  trade  in  the  neighbourhood  of  CUfibrd*s  Inn,  to  the 
aoaunon  nqisaiioe.  Sic,  and  it  was  proved  that  the  n<Nae  he 
OMule  was  a  great  annoyance  to  some  atUmues  having  cham- 
bers at  No.  14y  1^  and  16  in  the  inn,  jmd  prevented  thaa 
ipttendiag  to  their  husineas:  Id.  JBllenborough,  C*  J«j  held 
ttet  the  evidence  did  aot  sustain  the  indictmeat,  the  nuimoe 
proved  being  a  private  nuisance  merelyt    It.  v.  JUayd,  i  £^ 
SIOO.    So,  where  a  penioa  was  indicted  for  erecting  a  co£e 
oven,  which  threw  out  great  quantities  of  smoike  and  vi^ur» 
which  was  proved  to.  be  offensive  to  the  inhabitantB  of  the 
houaes  in  the  neighbourhood,  but  it  did  not  affect  their  heslti^ 
or  render  their  liousea  uninhabitable,  or  even  lower  the  valae 
^  their  houses :  Heath,  i.,  held  that  it  was  not  a  public  nal- 
•anoe«    It.  v»  Ikiv^  tt  oL,  5  JSfp.  217.    Where  a  man  was 
i^cted  for  cairying  on  an  offensive  trade^  but  it  appeared 
that  it  had  haen  earned  on  at  the  same  place  by  the  defimdant, 
and  ppsviotts^  by  his  fother,  for  nearlr  fifty  years:  Ld. 
Kenyon,  C.  J.,  diracted  the  jury  to  acquit  him.    22.  ^.SfoamA 
JifetfilU,  Peaks,  .126,  butsmJt.Y.  Crou,  3  Camp.  227.  And 
where  upon  an  indictment  for  this  (ri&nce,  it  appeared  that 
there  had  been  other  maouisctoriea,  which  emitted  disagreeable 
•ad  noxious  ameUe,  carried  on  in  the  neighbourhood  for  masi^ 
yeaia,  and  that  the  defendant  had  come  into  the  neighbour- 
hood about  four  veara  before ;  Ld.  Kenyon  left  it  to  the  iniy 
to  aay  whether  the  noxious  vapour  was  much  increased  by 
this  addition  of  the  defendant;   and  his  lordship  said, — 
"  where  manufactoriea  have  been  borne  with  in  a  neighbour- 
boad  for  many  years,  it  will  operate  as  a  consent  of  the  ia^ 
habitants  to  their  being  carried  on,  though  the  law  might 
have  considered  them  as  nuisances,  had  they  been  objected  to 
in  time ;   but  if  another  man  comes,  and  by  his  manufocUue 
renders  that  which  was  a  little  unpleai»aDt  befprej  very  disagree- 
able and  uncomfortable,  though  it  would  noi  amount  tio  a 
nuiaance  by  itaelf,  atill  he  is  answerable  for  it."    JR.  v.  JBar- 
tholomew  Neville,  Peake,  126.    This,  hovrever,  as  a  general 
proposition,  may  very  much  be  doubted ;  if  a  man  erect  a 
public  nuisance  near  a  highway,  inasmuch  as  it  is  a  nuiaanoe 
to  all  the  Queen's  sulijecta,  the  conaent  of  the  inhabitantB  in 
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its  intmedlatB  nelghbdorliood  eannot  tdgafHztf  tt.  Hdft  dedrfiie 
of  Ld.  Kenyon  seeihs  more  appHcAble  to  firfvatB  ntilumcte 
than  to  pablic  oneB.  yflait^  a  main,  after  'boilitfiig  flome 
dveUlng-houMB,  built  necemaryohoudes  near  the  hig^wiy  to 
be  iiied  with  them^  and  then  let  the  hountf ;  aftenrarde  therie 
necesflary-hoQjses,  for  want  of  cleansing^  became  a  nuisance  \ 
but  it  did  not  appear  dearly  whether  the  neeeasary-hottiee 
bad  been  let  with  the  hooses,  or  whether  the  tenant^weie 
under  any  contract  to  keep  them  cleanaed,  ^«>  or  not !  tSie 
court  however  held,  that  whether  that  was  the  case  or  Hot)  the 
defendant  was  liable  to  this  indictment ;  he  made  the  ereetieUi 
and  the  nnieance  was  the  natural  consequence  of  the  ereeHeii ; 
and  littledale,  J.,  said,  <'if  a  nuisanee  be  created,  and  a  ifHm 
pnrchioe  the  premises  wHh  the  nmsanoe  upon  them,  though 
there  be  a  demise  for  a  term  at  the  tbne  of  the  pnrchase,  so 
that  the  purchaser  has  no  opportunity  of  removing  the  nui- 
sance yet  by  purchasing  the  reversion  he  makes  himself  UabTe 
fbr  tl^  nuisance ;  but  tf  the  nuisance  be  ereeted  by  the  oeoa- 
pier  after  the  reversion  is  purchased,  the  reversioner  incurs  no 
BabBlty ;  yet  in  such  a  esse,  if  there  were  only  a  tenancy 
IVom  year  to  year,  or  any  short  period,  and  the  landlord  ehose 
to  renew  the  tenancy  afu9r  the  tenant  had  erected  the  nuisanee, 
that  would  make  the  landlord  liable ;  be  is  not  to  let  the  land 
with  the  nuisance  u^xm  it  R.  v.  PedUy^  1  Ad,j^  Bl,  802. 
Where  a  man  was  indicted  fbr  a  nuisance  in  havmff  reAiatd 
and  neglected  to  bury  the  dead  bodv  of  hfs  child,  and  by  rea- 
son of  the  decomposition  thereof  divers  noismne  stenches 
arose,  and  the  air  was  greatly  infected  and  rendered  unwhol^^ 
vome,  .to.  the  common  nuisance,  kc,  *,  it  appeared  that  the 
ddhndant  was  a  jwuper,  and  upon  the  death  of  his  ehild'he 
applied  to  the  puish  officers  for  money  to  bury  it,  who  oil^rM 
to  let  him  have  it  on  loan  (being  the  only  motto  fn  wMelh  they 
icre  permitted  to  afidrd  such  reUef,)  but  this  he  refused,  mtA 
carried  the  body  fW>m  his  house  to  a  yard  in  the  nelghhovr* 
hood,  where  it  became  a  nuisance  as  stated  in  the  {fidictrnMit ; 
being  convicted,  and  the  case  reserved  for  the  opinion  ef  the 
crinSnal  appeal  court,  tiiat  court  held  that  although  a  man  is 
bound  to  provide  christian  burial  for  bis  deceased  child,  If  he 
be  iftfle  to  do  so,  yet  he  is  not  bound  to  incur  a  debt  for  that 
purpose ;  and  as  the  Juiy  were  not  d«dred  to  consider  and  say 
tvhetfaerthe  defendant  was  of  ability  to  bury  tlie  child  without 
liicurrlng  the  debt,  be  ought  not  to  have  been  convicted.  JR.  V; 
Vawif  31  Latb  J.^m. 
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SBcmoir  Tit. 

>    The  JimMrtfor<mr  Lad;f  the  Qoeoi,  vpOTitb^ 

lo  wit.    5  oeih  present,  that  A.  B.,  on  the day  of > 

hi  the  year  of  our  I^ord ,  did  narry  one  C.  D.,  md'her 

the  said  C.  D.  then  had  Ibr  h&  wife;  and  that  the  isld  A.  B^ 
being  80  married  to  the  eaid  C,  aa  aforesaid,  alterwartb  ind 
during  the  life  of  the  said  C,  hisidft,  to  wit,  on  — >-,  §S^ 
niou5ly  did  marry  one  B.  F.,  tiie  said  C.,hiB  former  wifo,  beta^ 
then  alire,  as  aforesaid :  agidnst  the  form  of  tiie  statvte  ift  sMdi 
case  made  and  prorided,  and  against  the  peaiee  of  oear  Ladf 
the  Queen,  her  croiim  and  dignity.  [Ae  to  tHe  vemte,  m» 
ante,  p.  74.  Where  the  ind&tment  charffed  the  jiiisuwei 
firith  marrying  "  JBllzdheth  Chanty  widow,"  kiefirmerwi^ 
being  aiive  ;  and  it  appeared  that  JStizabetk  Ckttnt  wmt^ 
the  time  in  fact  and  bp  rejmtatwn  a  jfvij^ls  wemem  r  fie 
judges  held  the  miedeicriptfon  to  he  finals  Mhiemgh  H  wm 
not  necessary  to  hmM  stated  more  them  the  name  effks 
party,  R.  v.  Deeby,  Ry.  &  M.  808,  4  Car.  A:  P.  9ff^  Jhti 
it  setms  that  this  might  now  he  amended  hy  ttat,  14  ^  1# 
Vict  c.  100,  s.  1,  ante,  p.  100. 

Felony ;  transportation  fcft  seten  ■aurs ;  efr  tmpristse^ 
ment,  icith  or  without  hard  UdHntr,fir  net  m^re  thtmfm^ 
years,    0  0. 4,  e.  81,  s.  512. 


XMdmce. 

To  maintain  this  Indletment,  the  proseiSiildr  muM 

1  The  ilrst  and  seeond  marrfagee,  as  slated  te  Oe  Hwflot- 
ment. 

A.  marriage  tn  a  protestant  church,  is  by  lieenee  tif  iMMnsi, 
or  by  a  certificate  firom  a  superintendent-registrar  of  maffta^sa. 
By  licence,  each  party  riiould  be  of  the  age  of  tweBty-ev«, 
otherwise,  he  or  she  (if  not  a  tridower  or  a  widow)  idieuli 
have  the  consent  of  Ms  or  her  father,  or  (if  dead)  of'tfaa 
guardian,  or  (if  no  guardian)  of  the  mother  unmarried,  or  (if 
no  mother  unmarried)  of  a  guardian  appointed  by  the  court  ef 
chancery:  4  G.  4,  c.  76,  ss,  14,  10 j  but  since  this  latter 
statute,  tliewant  of  such  consent  does  not  render  the  marriage 
void.  B.  y.  Birmingham,  B  B.  f^  C.  89.  It  is  requhed 
also  that  the  parties  should  be  prerfousiy  reatdent  in  the 
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IMoiBh  for  fifteen  days;  4  O.  4.  e.  76, 1. 10 ;  ftnt  stieh  resi- 
dence is  not  essential  to  the  validity  of  the  marriage.  Id,i\l6, 
Aad  if  the  licence  be  granted  to  the  parties  by  Uie  names  by 
which  they  are  usually  known,  the  marriage  will  be  valid, 
aJihoDgh  those  be  not  their  real  names.  B,  v.  Burton  tqnm 
Trent,  3  M.  ^  S.  537.  JLane  v.  Ooodtom,  13  Law  J.  167, 
qb.  Persons  of  any  age  msy  be  married  by  banns ;  and  it  is 
no  olgection  to  the  validity  of  the  marrisge,  that  the  parties 
had  not  been  previoosly  resident  in  the  parish.  4  6^.  4, 
0.  76, «.  96.  B.  V.  Bind,  B,  j*  By.  258.  If  the  banns  be  in 
Ilka  names  by  which  the  parties  are  nsoally  known,  the  mar- 
riage wiU  be  valid  -,  B,  v.  BiUinfhwtt,  SM.^S.  250.  B. 
%.  St,  Faith%  Newttm,  3  D.  ^  JRy.  348 ;  or  if  the  banns 
name  one  of  the  parties  falsely,  yet  unless  both  parties  had  a 
knowledge  of  it,  the  marriage  will  be  valid  -,  B.  v.  Wroxton, 
4iB,  f  Ad*  640 ;  but  amarriage  by  banns  in  a  false  name,  or 
iaa  name  by  which  the  party  was  never  known  or  called  by, 
although  it  pe  the  name  in  the  register  of  his  or  her  baptism, 
if  this  fact  wart  known  to  both  parties,  the  marriage  would  be 
invalid.  M.  v.  Tibiheff,  1  JB.  ^  Ad.  19Q.  But  where  the 
nSaa,  in  the  note  ^  the  publication  of  the  banns,  named  the 
woman,  Anna  Timson  (her  name  being  Susanna),  and  she  was 
saasrled  and  signed  the  register  as  Amia,  the  Judges  held  that 
as  be  had  written  the  name  Anna  in  the  note  for  the  publlca- 
tiaa  of  baansy  and  signed  the  register  which  so  described  her, 
lie  diottld  not  be  permitted  to  defend  himself  on  the  ground  of 
his  not  having  married  Anna  Timson,  although  such  might 
not  be  her  real  name.  J2.  v.  JBdioardt,  B,  ^  By.  283.  Or 
Inateart  of  banns  or  licence,  the  parties  may  be  married,  on 
production  of  a  certificate  firom  a  superintendent-registrar  of 
mazTiages.  6  ^7  fF.  4,  c.  86,  «#.  I,  10.  8  ft  4  Viet.  c.  72, 
s.1. 

A  marriage  in  a  protestant  ehapel,  is  by  licence  or  banns, 
in  the  same  manner  as  in  a  church;  but  if  in  a  chapel 
ecaotedr  sinews  -the  passing  of  stat  6  G.  4,  c.  02,  or  indeed  in  a 
cfavreh  built  in  a  new  district  since  that  time  (that  statute 
havteg  legaUasdall  marrtages  in  churches  or  chapels  up  to  the 
time  of  the  passing  of  it),  it  must  also  be  proved  mat  the 
Wahop  of  the  dioesse  has  authorized  the  publication  of  banns 
and  oelebration  of  marriages  there.  See  JR.  v.  Bowen,  2  Car. 
^  K.'S&l^mnd  stat,6i7  W.  4,  c.  86,  S8.  26—34;  7  j-  8 
Vict.  c.  66. 

A  marriage  in  a  chapel  of  dissenters  of  any  denomination 
{registered  for  the  solemnization  of  marriages,  by  the  registrar- 
general,  6  5c  7  TF«  4,  c.  86,  s,  16)  by  licence  or  certificate 
from  a  aaperiBtendento registrar,  is  $ood  and  valid;  Id. 
s#,  11, 17,  86^  and  it  is  not  necessary  to  the  validity  of  the 
iMffriage,  that  the  parties  should  have  previously  resided 
Within  the  district.   Mt.^, 
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A  mardage  1^  Uifl like  Uoeaee  or  eevtifteKlei  mte4iAQi«i 
a  superinteodent-registnur  of  maniafMy  in  his  ftmmkm^  md 
in  the  presence  of  some  regietiw  ol  Uta  diatcicty  and  oC  twa 
witneftea,  with  open  doon^  between  the  boon  ef  eight  an4 
twelTB  in  the  forenoon,  ia  alao  good  and  vaUd.  6  4k  7  W.^ 
c.  85,  M.S0|21. 

HarriagoB  by  Quakers  er  Jews,  nuiat  now  be  bj  i  <  i  itlila 
from  a  Buperintendent<registrar  of  xaanriasBa j  6  |r  7  1F»  4y 
e,  B&,9.^;  but  in  every  other  lespect  (^qakora  and  Jewa  nap 
contract  and  solemnize  marriage  afioQiding  to  thoir 
uaages,  and  such  marriage  16  valid,  provided  both  d^ 
be  Quakers,  or  both  parties  Jews.  Id,  a. .2,  And  aU 
of  Quakers  or  Jews  before  that  Act,  4ra  daciaBad  to  ba 
by  Stat.  10  k  M  Vict.  c.  58. 

A  marriage  in  Scotland  is  a  mare  cUil  aontraot,  whkh  My 
be  made  and  proved  as  all  other  contracta.  And  the  iiuamn 
may  be  either  in  writing  or  verl>al:  if  for  inrtaare,  tisa  pailiaa 
nay,  In  the  preeence  of  a  witness  or  witaassas,  that  tb^y  Mr 
man  and  wife,  this  is  an  admission  of  their  maoiaget.aad  niB 
be  deemed  ^ufUclent  proof  of  it.  Where^la  a  aiUt  m.  the. 
ecclesiastical  court  in  tius  country,  ior  a  restitution  of  aoi|i»» 
gal  lights,  it  was  proved  that  the  parties  had  entBrad 
mutual  written  promise  to  marry,  and  both  aftfvwarda 
a  declaration  and  acknowli^dgmant  that  they  were  } 
and  wife,  which  however  was  done  privately  beCn 
selves,  without  the  knowledge  of  any  third  persou :  thia  vMa 
holden  to  be  a  valid  mannage,  because  it  ««a  ao  acftftwiing^ 
the  law  of  Scotland.  JOeUrynwU  v,  JMUrympl$t  ^  A^^- 
fford^  54.  And  the  same  is  the  kw,  althangb  both  pailtoa  ba 
English.     Crompton  v.  Bearcrqft^  JBul.  jV.  P.  113. 

A  marriage  in  a  foreign  country^if  contraotad  or  snlwnntpad 
aceording  to  the  law  of  such  fiireiga  oountry,  ia  dmwfted  % 
valid  marriage  here ;  it  is  valid  or  invaUd  ia  thi«  «MM(f^ 
accordhig  as  it  was  valid  or  invalid  by  the  law  of  tha  povnu^i.^ 
in  which  it  was  contracted.    P4T  ZtU  Tmiardm,  (XJ^  im 
Lacon  v.  Biggins^  3  StarK  178.    And  therefi»e  when  it  mm 
proved  that  ceitain  formalities  were  reqaited  to  the  v«]idl^  <tf 
a  marriage  by  the  law  of  a  foreign  oounby,  and  tiua  aoaia  cf 
those  formalities  were  omitted  to  be  obaarved  apoQ  tiba  oeo»*> 
sion  of  the  marriage  in  question,  liocd  Tenteiden,  C.  J.^  bald 
the  marriage  to  be  void.    XdL    As  to  marriagea  in  Ireland^. 
««0  "R.  V.  Jacobs^  Ry,  ^  Af.  140 ;  and  aa  to  marrlatea  tbaaa 
by  preftbvterian  or  other  dissenting  ministen,  me ttati 6^^ 
Viet,  e.  1 13.    6  j-  7  Vkt.  c.  3d.    Whilst  the  Btitiah  anqy 
were  in  pofisession  of  St.  Domingo,  «  British  aoMier  wim 
married  to  an  BiigUsh  woman,  in  a  chapel  them, by  ^.panoiL  • 
habited  as  a  priest ;  the  ceremony  was  perfonnod  in  .tba 
French  language,  was  interpreted  to  than^  and  the  woaMa- 
afterwards,  JJn  giving  evidence  upon  the  sobjaaty  eiale4  that 
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ate  imilerMiiba  it  io  be  iibe  marriage  service  off  il>e  charcli  of. 
Btagflaad'i  they  also  gate/ her  a  certificate  of  tUe  marriage,  but, 
abe  lUKl  last  it :  the  court  held  the  marriage  to  be  valid ;  tha. 
BrltlBh  t}«o^  being-  in  poteession  of  the  place,  the  EngUah 
IftW  then  ]yl«tailed  there  i  and  this  marriage  being  Tp^  verkfi 
de  preesenti,  and  performed  by  a  person  whQ  must  be  pre- 
8aiMl6  hate  beeii  a  c^^tgyman  (whether  of  the  English  or. 
Kdmitii  caihv>licr  Mth  wAs  immaterial)  was  a  yalid  marriage 
th|M''  by  Uie  law  of  Eni^and,  Independently  of  the  n^arriage 
Aet/^vtifeli  does  mot  extend  to  colonies.  H,  v.  Sramptorif 
10  jRtif,lM3.  Also,  for  relieving  doubts  as  to  the  validity  of 
muoAM^  in  the  chapel  house  of  a  British  ambassador  or 
mdoHtelPi'  or  iii  the  chapel  belonging  to  a  British  factory 
abroad,  or  in  the  house  of  any  British  subject  residing  in  su<;h 
fiaeMi^w  solemnised  wfthin  the  British  lines  by  any  chaplain. 
oi»  tMBebf^or  othef  pefson  officiating  under  the  orders  of  the 
eestttwadfng  elBeei',— ^1<  Is  enacted  that  all  such  marriages 
shHH  l«:deeiiied  valid  In  law,  as  if  they  had  been  duly  solero- 
nftMd  %Mhiti  Her  Ufajes^s  dominions.  4  G,  4.  c.91,#4 1. 
Ahf^  a-mMnriage  before  a  BritSsh  consul  abroad^  solemnized  in 
tbe>  okttaner  directed  by  stat.  IS  &  13  Vict.  c.  68,  betweeiv 
pgmfm  Ixyth  m  one  of  whom  is  a  British  subject,  shall  be 
dtf0Mt#  atad^ieM  to  be  as  rsffld  In  law  as  if  the  same  bad  been 
BolMiittDied  within,  tf  ef  Majesty's  dominions,  with  a  due  ob- 
aervanee  «f  all  Amns  requirod  by  law.  12  j*  13  Vict.  c.  68^ 
«a;'l-,'  •»  > 

^Vbe  aistttal^Aantage  must  be  proved ;  no  evidence,  of  repu- 
taMaii*  merely,  or  of  the  parties  having  lived  together  an 
hnabsMiA  ^d  wife,  wOl  be  ertttcfent  See  MorrU  y.  Miller, . 
4  Burr.  2057, 1  Tr.\Bl.683.  This  ii^y  be  proved  by  any 
peMMfi'tHio  was  aetually  present  at  it,  and  saw  the  ceremony. 
peifiAniMrfl,  aaid  can  Identify  the  parties}  and  this  will  be 
deeiMd  suffleienti  wfthont  proof  of  the  registration  of  the 
mni^ttm^f  or  of  airy  licence,  or  publication  of  bannS|  ict^  R. 
V.  -AU&oH^f  tMoB  WWtinmt,  R,  ^  By,  lOU.  And  t^  second 
wMk  is^a  ^mpefeent  pMon  to  prove  the  marriage  \  the  ^rst^ 
nm*  ^  l%e  admisalen  of  Ae  first  marriage  by  the  prisoner,  is  not* 
of  itialf  wafleie&t  evidence ;  R.  v.  Flaherty ^  2  Car,  ^  K,  782 ; 
at  laaat,  net  unlass  the  admistdon  comprise  aii  the  facts  necessary 
to  ^otistitate  fl  legal  marriage.  R,  t,  SimonetOf  Car.  ^. 
M,-  tdi#  If  there  be  any  variance  between  the  indictment  a^d 
proof  la  die  namea  of  the  particis,  the  indictment  may  be 
aiaeivied.    14  jr  15  Vict.  c.  100^  e.  I ;  antSy  p.  100. 

It  tolmmaterfal  where  the  first  marriage  ^as  solemnized;  but 
if  tlMaeeoad  mairiaire  were  contracted  out  of  Bngtand,  U  must 
be  provod-  that  the  defendant  was  then  a  British  sulgect.  See 
9  0*4^  C.91,  e,  S2h  If  either  marriage  were  in  a  foreign 
ooanry,  proef  that  it  was  solemnized  in  the  manner  usual  in 
thai  teHBtry,  wlU  be  gbod  preaumptive  proof  that  it  was  a 


niM  untfriiee.  Zacm  v.  Hi^ffbUi  8  i^forJL  178.  If  Ifc  to 
nmmutuy  hnweiw  to  prote  tfae  law  of  tiie  fooreign  anattif  ta 
ttdB  respect,' it  most  be  prOTed  by  aome  peiBoa,  wh»  fron  bii 
profession  or  office  has  a  competent  knowledge  of  tiie  sabjeel; 
and  be  may  refer  to  foreign  law  books  to  refresh  his  memoiy 
or  oonflrm  his  opinion,  bat  the  law  itself  must  be  taken  (torn 
his  evidence.  Sussex  Pkirage  eatB,  11  CLf^  Fin,  85, 134; 
and  see  1  Car,  ff  K,  751.  In  this  country  it  most  be  in  a 
chnrch  or  chapel,  nnless  it  have  been  by  special  licence,  or 
that  both  the  puties  are  Qnakem  or  Jews ;  and  if  the  cliindi 
hare  been  bnilt  in  a  new  Strict,  or  the  chapel  erected,  rinee 
the  passing  of  stat.  6  G.  4,  e.  dS,  we  have  seen  {ante,  p.  611) 
that  it  must  also  be  proved  that  the  bishop  of  the  diooese  had 
anthoiised  the  ptAUeatioB  of  banDs  and  the  celebraticm  of 
marriages  in  fit; 

d.  It  must  be  profeA  that  the  tlistwife  or  hvaboBd  was 
alive,  at  the  tfane  of  the  seoond  marriage.  And  a  letlar  i»*- 
eeSmA  ftiim  abroad  in  her  or  his  faandwrftiag,  ia  eWdnee  ef 
tfie  party  beingalive  iA  thelfme  tile  letter  appears  to  have 
llFrttteiu    Beed  v.  Norman,  8  Car,  jr  P*  8& 


fiut  the  siBtotft (9  O.  4,  e.  81,  s.  22)exoept8  ftatn  to 
tiOB---^  any  persoo  manying  a  seoondiiine,  wfaoae  faasbaad 
arwife  shfdl  have  been  oontlnaallsr  absent  ttam  such  panoi 
ibr  the  space  of  seven  years  then  last  past,  and  afaidl  net 
hvn  been  knowo  by  such  person  to  be  living  wiiUn  thai 
time  ^'^  («M  R.  V.  Thomas  Jones,  Car.  ^  M^  614)  ^  -alae^ 
'^  any  penon,  who  at  the  t&ne  of  such  Beocmd  mairiage,  sbaU 
havelMen  dlveroed  ftom  the  bond  of  the  fint  marriage;  **-« 
^Bo  ^'taiy  person  whose  former  marriage  ahall  have  been  de* 
dared  void  by  the  sentence  of  any  court  of  oompetsat  |iiil^ 
dietiott."  As  to  diis  Awt  exceptioB,  however,  it  has  fae^ 
holden  that  where  the  first  marriage  was  in  England,  a  Seoiek 
df?eree,  d  vln^iito,  for  adultery,  was  no  defenoe  to  on  indle^ 
aaent  for  bigamy  in  afterwards  marrying  a  second  time ;  be* 
\8iis9  no  sentence  or  act  of  any  fore^  oountry  ot  state  eaa 
diMolve  an  fingliah  marrtege  h  nineiUa  mt^Mmomiy  for  a 
gvokmd  on  wfaldh  it  is  not  HsMe  to  be  dissolved  in  Kngfand. 
U.  T.  LoUeg,  It.  ^  By.  287. 

But  it  is  no  defenee  that  the  aeeond  marriage  was  void. 
And  theteferd  where  a  married  woman  married  thelridowar 
of  her  deoeased  siater,  ond^  being  indicted  for  bigamy,  it  was 
objected  that  the  marriage  was  void  by  stat.  5  ft  6  W.  4, 
c.  64,  s.  8,  lAi  Benmaa,  G.J.,  held  it  to  be  .no  defenee; 
for  if  it  were  so,  thtte  oouM  be  no  convietioe  for  bigamy,  te» 
aannteh  as  the  second .  marriage  is  in  all  eases  void  ;  and  tiie 
man  in  that  case  being  indicted  also,  as  aeoessory  he^ 
foxe  tiie  feet,  his  Lordship  held  that  if  he  knew  that  the 


^wefnMa  WM  iiiinfod,  and  b«r  Itoebind  aMvBytmd  t^ 

or  mMmA  her  to  muerjj  he  was  gidtty }  liiey  wen  t>e4b^Miii» 

^vksteA*    Ji^  T.  Mrawntmd  Wetbj  1  C«r.  ^  £.  144. 


Gbaftbk  IV. 
Conapita^, 

—•***-  )  The  jorois  fiw  our  Lady  the  QneeB,  iipott  theiv 
to  wit  S  ot^th  present,  that  A.  B.,  B.  P.,  Q.  H.,  aad  J.  K#» 
wickedly  devising  and  intending  to  defraud  one  C.  D.,  on  the 
— *-  <tai^  e#  ^— ^,  in  the  year  of  our  Lord— — ^,  did  amongst 
thennetfBB  nnlawfoBy  eoMpire,  oombine,  conliMlerata,  aad 
agree  togetiMr,  ftkdy  and  firandnlently  to  [oheat  and  defraad 
the  mM  C.  D*  of  a  coriain  hirge  enin  ef  money,  to  wit,  tb» 

aam  of  £ ,  under  the  fidse  and  firaoMeot  preCenoe  ttat 

the  said  A.  B.,  in  consideration  of  such  sum  of  money,  would 
amwm  and  had  tin  meana  of  seeoriag-unto  the  eaid  0.  IX,  his 
eDBaeotony  administrators,  and  ani^,  a  certain  aaoui^y  to 
wH,  aa  aanuity  of  j&«-*— ,  to  be  payable  doting  the  nataral 
lifii  of  the  said  A.  B»]  :  And  the  jarora  aforesaid,  upon  thebr 
4Btb  afceceaid  do  fuHher  present,  that  in  pareimiMse  of  and 
aeasiding  to  the  said  conspiiaey,  oombfnation,  eoafederacy^ 
aad  agvesmenl  amongst  thonaelvaa,  ao  had  aa  aloresaid,  tha 
aaid  B.  F.  afterwaidB,  to  wit,  on  -o*^^^  [Aere  atoie  tht  oceH 
aoU  hy  each  qf  the  eampiratoray  or  bp  two  or  moro  qf  th&m 
fektHyy  or  fty  ens  qf  them  **  in  the  presence  and  hearing  and 
with  the  knowledge  and  coneeof  qfthno^urti  eommendMff 
tktiwUOmnmt  qfoaeh  overt  act  ihue:  **  Aad  the  jnronaibre" 
aafaif  upon  their  oath  sfonetdA  do  fhrtber  present,  that  ta 
laKher  parsnanoe  ef,"  Iec,  nt  emprm ;  and  eomehtdmg  the 
{mm*  thusi :  To  tfie  great  damage  of  the  said  C.  D.^  and 
againat  the  peaea  of  ^nr  Lady  tlte  Qaasa,  her  crown  aad 
dignity.  [See  the  preoedent^  4  Weat^  &  And  «  Weat  Indea, 
tit.  **  Conspiracy."  Add  a  genertA  count f  the  mmm  n$  the 
oftoae, hat endttbug theevmtaete.  Aleo,  if  neeeesaryf  ffou 
may  mdd  other  eeuiUe  with  overt  aete,  wryimg  the  atatememi 
ef  Ifta  oampiraeffy  iHth  €orreep9hdm^  generml  oomnte  toithairt 
assert  itete* 

Ae  to-  the  general  ecmitt  above  reeommended :-— /n  etrict'-: 
meee.  it  ie  not  neoenary  to  ineert  overt  aete  at  aU,  in  mm 
indietaeent  for  a  eontpiracf;  the  eempUing  to  qffect  ^a  ai»» 
loMBful  jmrpeee,  or  a  Itnojiu  putrpoee  by  wUntqfiU  meanorie 
the  qffkue^in  Aito^  amd  the  overt  aate  ar  vmnne  mod  by  the 
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partim  to  ^eet  it,  ar$^  msrtl^  wtattiT  of  widence  to  prva 
ihe  ektarge^  ami  nof  the  crims  {feff.    See  R.  v.  Eodn» 
I  teach»  374.     Where  the  indiettnent  charged  that  the  de- 
fendants *'did  conspire  and  eamhine  together,  by  divere  false 
pretences  and  euhtU  means  and  devices,  to  obtain  and  or* 
guirs  to  themselves  <f  and  from  P,  D  and  G,  D.  diten 
large  sum*  qf  the  said  P.  D.  and  0»  JD.,  and  fa  cheat  and 
djffraud  them  respectively  thereof*^  without  adding  oeeri 
acts :   the  court  held  the  indictment  to  be  miffident ;   it  iMt 
possible  to  conceive  tfiot  the  parties  might  meet  together,  and 
determine  by  some  trick  or  device  to  cheat  and  defivei 
another,  without  at  that  time  JtJting  or  settling  what  tU 
particular  means  or  devices  should  be ;  and  yet  such  a  meet' 
ing  wmdd  eonstitute  an  qffence,    R.  t«  Gill  and  Hgoj, 
S  B.  4  Aid.  20C     Where  the  conspiracy  was  laid,  to  cheat 
emA  drfraud  "  Jonas  DorAersley  and  others,**  it  was  helden 
thai  this  meant  JDonkersley  and  his  partners  only,  and  that 
the  prosecutor  could  not  give  evidence  <f  a  conepiracy  to  d^ 
jfraid  an^  persons  unconnected  with  Vonkereley,    R.  v. 
Steel,  Car.  k  K.  337     Where  the  conepiracy  laid,  was  ^  te 
cheat  and  drfrosiud  the  /ust  and  lawfid  creditors  "  qf  one  if 
the  drfendants,  and  there  were  no  overt  acts  laid,  X<L  Ten- 
terden,  C,  J^  seemed  to  thinh  the  charge  too  general,  as  the 
indictmmU  cSd  not  state  what  was  intended  to  be  dam, 
or  who  were  to  be  d^auded;  but  he  said  he  would  net 
stop  the  trial  upon  thai  point ;   the  dtfendants  haweetr 
were  afterwards  acquitted,    R.  v,  Powle  and  Elliott,  4  Can. 
M  P>  693*    So,  where  the  dtfendants  were  charged  with 
hvokng  conspired,  (fC,,  ''  by  divers  false,  artful,  and  eubtk 
stratageme  and  cantrivanees,  as  much  as  in  them  lay,  ts 
ityure,  oppress,  aggrieve,  and  impoverish  S,  W,  and  T.  W^ 
and  to  tSwat  and  defraud  them  of  their  moniee,** — ihe  d^ 
fendants  being  convicted,  the  court  qfKinfs  Bench  held  the 
indictment  to  be  too  general,  and  arrested  the  Judgmeet 
R.  0,  Bien  et  sL,  1  Ad.  &  EL  327.    And  an  incBctment  fir 
conspiring  to  obtain,  and  obtaining,  goods  by  frauds  muM 
state  whose  goods  they  were,    R.  v.  Parker,  1 1  Law  J.  102  m, 
and  MS.    JSut  where  the  indictment  charged  the  drfendantf 
with  conMiring  to  propagate  false  reports  that  Bonaparts 
was  killed,  and  that  peace  would  soon  be  madebetween  Bnf^ 
land  and  France,  and  by  such  reports  to  cause  a  rise  in  m 
prices  of  the  government  funels  and  eeeuritiBs,  icith  a  indM 
intention  to  i^fure  **  all  the  suJgects  of  the  Kfyig**  who  sheuU 
on  that  day  purchase  such  fknds  or  securitiee :  U  was  eb* 
Jected  that  this  was  bad  Jbr  uncertainty,  in  not  stating  the 
individuals  by  name  who  were  intended  to  be  v^fured  ;  but 
the  court  held  that  there  was  nothing  in  the  olffectim,  Ld, 
Ellenborough  saying  that  the  d^flndante,  at  the  time  ef  the 
conspiracy,  could  not,  except  by  a  spirit  of  prophecy,  dmm 


;.  De  BeraDgac  st 
The  anupiraeji  laid,  muit  be,  either-  to  d  , 
act,  or  a  lauiful  act  ty  uatauiful  means.  And  ther^ort, 
uhen  an  buUctniml,  after  tlating  that  a  ecmminvm  of 
baniruyt  had  Usued  agaimt  Jonft,  qne  of  the  d/faidanttf 
charged  thai  ht  and  otiierl,  tniem^nf  to  cheat  the  ereiStort 
tif  Jonet,  did  comfire  to  eonceal  mUt  embezzle  certain  of  hU 
pernmal  proptrif/  :  tkit  teas  Itolden  to  be  insi^rient ;  for 
rfhe  had  not  commuted  an  act  of  pantruptet/,  or  leerg  not 
a  trader,  or  there  were  no  petilioninff  crediiort  debt,  (and 
tbs  indiclment  staled  nathing  upon  thete  su^ects,)  Jone§ 
would  have  a  right  to  remove  the  goads,  and  »o  Inm^tmetit 
for  a  antsviriuy  could  tn  t!ial  case  be  Tuatntalned  against 
the  defendants  R  d  Jonet  et  b1  ,  4  P  &  Ad  S45  80, 
tphert  the  indietmeat  charged  a  oon^riracj/ftoeaustiifrmaie 
fauper,  mho  leai  chargeiAle  to  a  partieiitar  paruK,  to  bl 
married  to  a  pauper  <(f  at  ''i  r  jxirisli,  Ifi'  soiirl  held  iliri 
this  tea*  not  tn  itself  UJ  it,  and  that  to  render  the 
eonspirae]!  indietable,  Ihi  1 1 '  iieiil  should  ha*ie  t-hnrged 
that  the  drfendants  had  <  ,j  /( to  tffict  thai  purpose  bjf 
ttnldtq/W  means,  tchtch  '1/  h-  specified     It  v   DOTratd 

Bt  al.,  1  Ad.  Jc  Bl  TOG  J  1  h  re  the  cnniprncy  laid,  iivw, 
tg/faUe  report4  of  the  dea  i  lUmaparte,  to  raue  thepnc* 
ij?  the  public  funds,  and  1  ohjrclid  that  atthrreuMt 
nothing  uniaio/W  m  raising  1    1  '  of  *'■■  piililir  flitiJi    ron- 

tpiring  to  do  il  could  nut  >  inli  I  it'      IT  n  '■     ihi"  laurl 

ioweiier  held  that  there  ic  '  I    1      a 

public  mischt^  was  ttalti  jW  r  ^     lAi 

jiarpose  to  be  Reeled  was  mischifivui,  u  itrw  k  at  the  price  0/ 
aaendible  conwnodily  in  the  market,  anii  \f  \l gaietl  afictituna 
price  bi  the  market,  by  means  of  false  rumours,  il  teas  a  fraud 
AnioUed  ogatiuf  oU  fhf  fmAltc ;  acotapirar^ta^tctthatSretiiA, 
•CKU  OR  iiuJiclaUe  offence,  and  v;vuld  have  been  rompiete,  even 
if  it  had  ttet  been  jnirsued  ta  iix  conieqanKM,  or  the  parties  had 

nbem  abie  to  carry  it  into  ^act.  R.  p.  Da  Berengei  el  it., 
L  ft  S.  61.  HTtere  a  woman,,  living  ii\lhe  lenace  of  a 
master,  cenipirad  leith  another  man  that  he  tAould  perfonale 
ter  master,  and  in  Ail  name  marrn  her,  n  irJer  thai  afier  her 
paster's  death  she  might  miAe  title  to  a  partivn  of  hisprogerty : 
fir  this  the  teoman  andjniin  tears  indicted  and  conviclid.  R.v. 
RobioiOD  tai  I^yJor,  I  LeuVd4.  2  Eut,  ?.  C.  1010. 
tVhere  two  justice!  0/  the  peace  an3  tux  ttbert  uiere  indicJedfar 
oaujnnn;  falsetf  Id  certifi/  a  road  to  be  in  repair,  for  the  am. 
mpoir  «f  tohich  parlies  had  before  been  indicted :  the  justices, 
f«.,  being  convicted,  it  wot  moved  in  arrest  of  judgment  that 
(Ms  Kxu  no  offence;  but  the  eotirt  held  clearl]/  that  il  teas;  that 
tlie  .terti/icate  being  an  iastrumfnt  which  might  be.  given  in 
^  puniSmuat,  when, the  defndasitt  in  the  road  in- 
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dkHmmU  shtmld  kB  ithMght  vp  f^  j^iigmmt.  Hit  mmm 
tptracff  to  pervert  the  coufae  efjuttUxt  ^  jgraimft^'  <» 
d/hlw  certifiadey  vnd  a  greater  cfime  eonU  AmSliy  A^j 
IL  «.  Mawbef  et  al.»  6  T.  R.  619.  An  inHUmmU 
fMliefora(Miapiraeftoe9mmitamerecwUtre9pam,im 
karei  in  a  preu/ve,  atthmtgh  alkfed  fo  be  done  mffoni^if 
penemariMdwUhqfimriveweifpcmfbrthepHrpeeeofreiS^^ 
any  penom  oppoting'  theau  R.  v.  Turner,  13  EMt,  2S8.  Se^ 
where  two  penons  were  indicted  for  cotuptnng'  to  jetf  ihepre- 
eeeutor  an  wnarnnd  harm,  Ld,  Sttenbereugh,  C.  J^  keid  ^lOt  tt 
UMtt  not  the  tu^eet  of  an  indictment,  but  mereh^  of  an  acHm  am 
t%e  warrantf.  R.  v.  Py*well  et  al.,  1  Stark.  402.  So,  where 
an  indictment  charged  a  eompiratff  to  depnae  a  man  efUm 
iffflce  of  tecretanf  to  an  iUegat  widncorpmOed  company,  lA, 
Bttenborovgh,  €.  J.,  held  that  it  would  not  tie;  m  far  pm^ 
hoeing  an  interest  in  the  ^fice,  the  proeeeutor  hmeelfwae  gmU^ 
of  a  crime  bff  executing  the  dutiee  of  tf.  R.  o.  Strattoa  et  eLy 
I  Camp.  549  Q. 

The  venue  may  be  laid  in  any  county,  in  which  a  cK^ffinef  act 
€f  conspiracy  was  committed.  R.  v,  Brisacraiid  Scott,  4  Btet, 
164, 1 70.    See  ante,  p.  72. 

Misdemeanor;  fine  or  imprisonment,  or  both;  and  Mv 
imprisonment  may  be  with  hard  labour  for  the  whole  or  any 
part  (f  the  time,  where  the  conspiracy  is  ^  to  cheat  or  di^ 
fhiud, — or  to  extort  money  or  goods,— or  fstUely  to  accuse  ^ 
any  crime, — or  to  obstruct,  prevent^  pervert,  or  drfeat  the 
course  of  public  Justice,"  14  &  16  Vict  e.  100,8. 99.  Cent*, 
see  ante,  p.  187. 


SvidencCm 

To  maintain  fhid  indictment,  the  pTOsecntor  most 

3.  Any  &ctB  necessarily  stated  in  the  Indictment  by  timy  of 
inducement.  And  if  the  matter  thus  stated  cannot  be  xtneeted 
aa  snrplnBage,  a  failnre  in  the  proof  of  it,  will  be  as  iktiu  as  in 
j^roof  of  the  conspiracy  itself.  Where  an  indictment  for  a 
conf^iracy  stated  that  an  indictment  had  been  preferred  at 
the  quarter  seaelons  and  fomd  by  the  grand  jury ;  and  fif 
order  to  prove  thia  allegation,  the  indictment  ilsetf  ifaa  pro- 
dnoed,  together  with  the  minute  book  at  the  Beisions,  and 
l^ere^eceiTod  as  sufficient  evidence  by  the  Judge  at  the  trial : 
but  tiie  court  afterwards  granted  a  new  trial,  holding  that  the 
indictment  and  book  were  not  evidence ;  in  order  to  prov<e 
the  allegation,  the  record  should  have  been  made  up,  and  an 
exami&ed  copy  produced  and  pfoTcd.  R,  t.  Smith  ei  at,, 
B  B.^  C,  d41.  So,  Where  it  was  stated  as  inducement  in 
such  on  intUctmeiit,  that  a  certain  statute  was  passed  in  the 


nd  tiUfd  yctn  of  tb#  nlgii  of  ^Vllltem  IV»,  tnd  ilMl 
dwfcmd—t  WW  oonrvicted:  tbe  court  upon  motloa  arvMMd 
the  judgmeat  for  this  errors  for  aa  Act  of  parliftineiit  cannol 
be  Mid  to  be  pened  in  two  yean»  Imt  must  be  pleadod  of  that 
76V  In  YftMi  it  was  ootoaUy  peieed.  M,  t.  j9t#r9  «#  ol.^ 
1  Ad.  (r  £i.  887.  In  tlie  proNnt  iadletmeot  there  ie  no  in-^ 
dnoementatatBd;  but  the  aboTO  obwrvationf  ate  made  wHh 
reference  to  caeee  of  this  description  generally. 

%*  Tbo  con(q>iracy.  i.  toogpinay  is  proTOd,  either  ex- 
pevMly,  or  by  the  proof  of  fiuttB  from  whi^  the  )ary  may 
Infer  it.  It  is  seldom  proved  exprsssfy  ^  nor  can  a  case  easily 
be  Imagined  in  wlueh  that  is  likely  to  ooonr,  nnless  where  one 
of  the  persons  implieated  in  the  ooasplracy  oonsents  to  be 
examined  as  a  witness  for  the  proseeution.  In  nearly  all  oasee 
iberafofe  the  ocmspiracy  is  proved  \ry  dronmstantJal  evidencef 
namely^  by  proof  of  &cts  £cora  which  the  Jnvy  may  fiiirly  im- 
ply it.  It  ie  usual  to  begin  by  showing  that  Uie  defendants  all 
^iww  each  other,  and  that  a  oertaia  degree  of  intimacfy  existed 
between  them^  so  as  to  show  that  their  conspiring  together  is 
not  improbable ;  and  if  to  this  can  be  added  evidence  of  anj^ 
^nsnltetions  or  private  meetings  between  them,  there  is  then 
%  strong  fonndation  for  the  evidence  to  be  subsequently  given^ 
namaly,  of  the  overt  acts  of  each  of  tbe  defendants,  in  fiurther- 
ance  of  the  common  design.  Bat  although  the  proof  above 
mentioned  is  desirable,  because  it  satisfies  the  Jury  as  yon 
proceed,  and  they  are  better  able  to  apply  the  evidenoe  of  the 
overt  acts,  when  it  is  afterwards  given :  yet  it  is  not  easentiaUy 
necessary,  as  the  Jury  may  imply  the  oonspiracy  of  all,  from 
She  Overt  acts  of  each.  In  R.  v.  Brfoac  and  Scott,  (4  Eitstf 
171,)  Grose,  J.,  said,  '^  conspiracy  is  a  matter  of  inference, 
deduced  from  certain  criminal  acts  of  the  parties  accused, 
done  in  pnrsaance  of  an  apparent  enminal  purpose  in  com- 
mon between  them,  and  which  hardly  ever  are  confined  to 
ana  places"  Evidence  must  then  be  given  of  such  acts  of  the 
defendants  reqpeotiv^y,  from  which  the  jury  may  fairly  and 
nasonably  imply  that  they  all  have  bean  acting  in  concert^ 
yMt  one  comasen  design,  and  that  they  intended  tp  effect  that 
adiloh  is  stated  in  the  indictment  to  be  the  object  of  the  eon* 
apira^.  If  the  prosecutor  fail  in  proving  this,  as  against  any 
of  the  defendants,  that  defendant  must  be  acquitted.  J2.  v. 
PoUmanetah,  ft  Camp.  231,  229.  But  where  an  indict* 
meat  charBed  a  oons|rinicy  felsely  to  indict  a  man,  with  intent 
to  extort  nkoney  from  him,  and  the  Jury  Ibund  timt  the  de-' 
fendants  ooaspired  to  indict  him  with  that  latent,  bnt  not 
lUsely  :  the  court  held  that  the  word  '<  falsely "  might  be 
rqieeted  aa  surplusage,  as  it  was  equally  an  <^eBce  to  conspire 
to  indict  a  man  with  intent  to  extort  money  from  him,  whether 
the  charge  wore  true  or  feke  j  and  in  criminal  eaaae  it  is  saf- 


AAA  f^im  >««Ml«h  mt\ 

ikktttlortlilf^MMMIiWr  to  pi&n  16  ameh  <lf  thedii^ti 
eqittttiteg  an  oflfence  ptmtolwblip  by  hwr.  i?.  y.goOwpfcwiy, 

^toMMl  evldeiioa  of  the  ocnuipiney  charged,  may  be  re- 
QdNciliA  the  first  teBtanee,  althoogfa  it  cannot  nftetn  deftiri'' 
nat  until  eftmiBgde-bron^  home  to  him,  or  (d  nn  agoA 
enpifefnd  byliiaL.  Tke  Quem^  cMe,  2  BroeL  f  B.  30i.  B. 
V4  JfommoMl^  ir«»&y  8  JEbp.  719. 


8.  The  oreH  acte,  or  so^Many  of  them  as  may  be 
ta  prove  the  oonspifafiy  i^iahMt  idl  the  deiendantB.  This  «ab- 
Jeat  has  been  above  alrrady  alluded  to.  Every  overt  act,  to 
be  evidence,  mast  have  at  least  a  tendency  io  prove,  eUber 
liie  general  nature  of  tho  conspiracy,  or  that  die  or  more  cf 
the  dettodantB  were  epentihg  towards  effl)cting  tfaict  tvhfdi  it 
(diarged  fn  the  indidaMnifc  ae  b^agthe  object  of  the  eonapiracy. 
Wheare  the  defendante  ^ere  chaigedlrf^  a  conspiracy  to  caase 
themselves  to  be  esteemed  persons  of  property  and  opolenf , 
for  the  pvrpose  of  ddhmdfhg  6.  JO.  and  other  tndesmea ; 
md  after  evidence  Tvas  given  ot  ttieSr  having  hired  a  faonae  in 
a  iMhiooahle  abfeet,  and  representing  themselves  to  one  tiades" 
mas,  whMft  (hey  had  employed  to  famish  it,  as  pereoos  of 
laiga  Ibitaney  It  was  proposed  to  prove  that  they  had  made 
dn&ar  leprsMntatlons  to  anotfier  tradeemanj  which  vras  ob< 
Jeetad  tos  bat  Ld.  EUenborongh,  C.  J.,  held,  that  lliere  was 
ttOffomid  Ibr  the  objection;  he  said  that  this  being  an  in- 
dkttnent  for  a  conspiracy  to  carry  on  the  business  of  common 
chheti,  camalative  instances  were  necessary  to  prove  the 
oAnee*  B.  v.  MMtt$  at  al^  1  Camp.  899.  In  R.  if.  Httnt 
and  othan,  (4  JS,  jr  ^^  566)  which  was  a  prosecntion  ibr  a 
oaofplMcy  to  caus6  greftt  nmnben  of  people  to  meet  at  a 
QSrtain  pkMse  in  Manchester,  for  the  pnrpMe  of  dsstorbing 
the  pabiie  peace,  and  of  exalting  tlie  KJng^  snfcjects  to  dSa^ 
esntsttt^  hatred  of  tiie  government,  ftc^  ^e  prosecntor  gave 
in  evidence  certain  resolntions  passed  at  a  me^fogproviondy 
holden  in  Smitbfleld,  London,  for  the  seme  avoWed  ptirpotts 
as  tlie  meeting  at  Manehester,  namely,  parHamentary  reform,  nt 
which  HmkI  presided  as  chahrman ;  and  tliis  being  objected  to,^ 
on  A  motion  for  a  new  trial,  on  the  gronnd  that  tbett  was  no 
evidence  to  show  that  it  was  intended  to  propose  the  same  T&* 
solntions  at  the  Manchester  meeting,  tb^  court  held  that^  as 
agtfnst  Hunt,  who,  tllougfa  a  stranger,  was  invited  to  act,  and 
aated  as  chairman  also  at  the  Hancbestsr  meeting,  tiie  evi«* 
denes  was  properly  received,  tm  showing  hh  sentlmenn  and 
vtows  with  respect  to  parliamentary  reform,  and  to  tito  as* 
semhUng  of  nmltitodes  of  persons  to  hear -speedbee  and  reao** 
lotions  under  that  pretext.  It  was  also  proved  at  the  same 
trial,  that  large  bodies  of  persons  who  attended  the  meeting 
at  MandMSler^  came  ihnu  a  distance,  mganisedy  and  with  a 


T<aga]tftity  of  ftep  and  QOfoaeet  ietemUtaglhat  of  u  ttUW 
tivry  murcb,  and  that  one  of  thMai  MUea  caiM  fiKm  a  place 
called  *'  White  Moss,"  and  evidence  was  given  that  a  muaUktt 
of  persons  were  pteirioiis^  seas  at  'White  Mois  befcse  dSQr* 
bfeak,  piactising  the  marching  stop,  and  that  aaeing  Iha  wit- 
nesses they  ill-treated  theia,  eaUiag  tbeai  apiasy  sad  eaitorted 
from  one  of  (hem  an  oath  never  to  he  a  king's  man,  or  te 
name  the  name  of  a  king ;  and  it  was  alio  proved  that  same 
of  the  partiea,  in  ooming  into  Manchester  on  the  day  of  the 
meeting  in  military  orte  as  above  menttaedi  en  psiaing  the 
hoose  of  a  witness  who  had  besa  so  m-trented<  eapmsBsd  their 
disapprobation  of  him  by  Ussing:  this  evidence  as.  ta  what 
occwed at  WhiteMoes  being  oljeeted  toi  thaoonrt  held  that 
what  took  place  t^eee,  ooupled  with-  the  conduct  ef  thoa^ 
marching  to  the  meetiogy  in  hissing  when  they  passed  the  wit^ 
nesa's  house,  was  unqnestionabiy.  competent  ^evidaiiee  aa  ta  tbft 
general  character  and  iatantion  of  the  meetinci.and  was  theie^ 
fore  properly  raceived.  Jd,  Upqn  a-tvial  ol  seme  joBmay* 
men  hatters  for  a.Qonsp{raqy  to  came  •another  j.iiinnwwii>aii  lo 
be  dismissed  from  his  emplioiyment  ior  not  paying  a  fliMrof  n 
guinea  which  they  had  imposed  npon  lUm*  it  was  proved  that 
the  defendants  and  other  journeymen  hattefs,  met  at  his  mas« 
tar's  manpikctoryi  in  a  garret,  and  the  prosecutor  being  sani 
foTM  and  aiyewrir^  helore  them,  they  told  him  he  must  .pay  a 
gumea ;  it  was  then  prqpoeed  to  a^  him  whether  be  hsssd 
any  person  at  the  meeting  say  anything  abont  .tbeiappaiist". 
mentof  delegates ;  this  was  objeoted  to,  on  the  ground  thiMtitba  • 
doalaration  of  otben  could  not  be  evidenee  agala^t  the  defend^ 
antSy  who  ooukl  be  aflbctsd  only  by  ^hW  omn  deelarattanft^ 
to  which  it  was  answered,  that  in  oonepimoy,  whevevar  yim 
lay  a  sufficient  foundation  by  evidence  of  several  having.  ohI 
for  the  porpose  of  tba ,  conspiracy^  the  dectoratfonaof  any  tj 
the  parties,  made  at  any  time  or  plao^  relating  to  the.olbitsetef 
the  conspiracy,  was  evidence  as  against  all  s  of  ^bifl  oplMkn 
was  Botham,  B«.,  who  tried  the  case,  and  the  dsfendanta  VNra 
oonvicted.  M.  v.  SaUar  0t  al-j  5  JS$p,  126.  Perh^pi'  the 
safor  role  to  lay  down  upon  the  subject,  would  be,  that- vhiir* 
ever  the  writings  or  words  of  any  of  the  parties  chailSMi  mltk 
or  implicated  in  a  conspiracy,  can  be  oonaid^sed  in  thamtwa 
of  an  act  done  in  furtberanoe  of  the  common  design^  it  ia«fl« 
missihle  in  evidence,  not  only  as  against  the  party  hSmaatf* 
but  as  proof  of  an  act,,  from  which  (inter  alia)  the  Jaiy  maf 
in&r  the  oonspiraoy  Itself  ^  wherever  the  writingB  or  yordi  of 
such  a  party  amount  to  an  admission  merely  of  his  own  guilty 
and  cannot  be  deemed  an  act  dona  in  furtherance  of  tfie  coasr 
mon  design,  fat  that  ease  they  can  be  received  in  evidMoa 
merely  as  against  the  party,  siod  not  as  evidenee  of  the  eon** 
spiracy,  and  in  strictness  ought  not  to  be  oficsred  in  ewidevioe 
until  after  the  conspiracy  had  been. proved  olisM^j  but 


"wlwMver  ffae  ^wHifaigB  <»  trmth  of  Bodi  pc^,  not  btfngiB  fi^ 
tiatiira  of  «B  act  done  in  fttrtk^nuiee  m  flie  common  deelga, 
Htoraiy  tend  to  fmpUeite  oflhors,  and  not  to  ocenso  filmwlf, 
tliey  ought  not  to  bo  receiv6d  in  erfdenoe  for  any  pmpeea. 
Whefoin  proof  of  thoeon^iyacy,  it  was  proposed  to  gi^efa 
ovidenoa  tho  anMver  of  the  defendants  to  a  bill  in  equity  fiat 
flgatest  them  by  the  proaeeotor,  this  iraa  objected  to  by  thck 
ooanael,  on  the  ground  that  it  «vas  a  dedaratton  npon  oafli, 
Bot  '^IvMaryy  bat  obtained  from  them  by  tho  oosi|MAnty 
pMceea  of  the  ooaft :  Lord  Denmen,  C.  3,,  held  the  oliJtittiM 
to  be  wholly  gronndless ;  it  was  every  dirf ^  ptattlce  to  gfra 
the  anawer  of  a  defendant  In  evidence  on  an  indictaieat  fer 
peijuiy.  R,  T.  OoitUked  emd  SiOney,  1  Car.  ^  K,  W9, 
■  If  a  written  Inttniment  femaAy  part  of  the  oflbnee,  no  o^ 
jeodon  can  be  made  to  its  being  given  in  evidence,  on  Ifai 
grottnd  of  ita  net  beiug  stamped.    S.  ▼.  Awl^  cnut  SUkfit^ 

W4#iM0M9.}  A  wife  canM>t  be  a  witness  fer  any  ottsf 
partiea  indicted  with  her  hnaband  for  a  eonspincy, 
thomgfa  called,  not  for  the  pnrpose  of  disprovln|f  tho ' 
racy,  but  to  prove  timt  the  others  took  no  part  in  the' 
tioa  in  qnestfoB ;  for  her  hvsband  may  probably  be  hentftlsd 
by  it.  B.'w,  Lockyer  et  td.,  6  Eep.  107.  AndmeM.  v. 
Fted^ritk  and  Tmey^  3  Sfr,  1006.  Nor  can  a  defe^taK, 
who  has  pleaded  gafHy,  be  called  as  a  witness  fer  tiioea  whoaere 
tried.  SmB*  ▼.  lAffme  tt  ah,6Ssp,  166.  On  Che  other  hand, 
where  throie  wen  indicted  ibr  eon^racy,  and  defended  sopa- 
rately ;  and  after  two  of  them  had  addressed  the  Jmy,  and 
dosed  their  cases,  the  third  addressed  the  Jury,  ffluwsljia 
lbs  whole  gttfltn|Km  the  other  two  delbndants,  and  tbenclllM 
a  witness  wliom  he  examined  as  to  a  eonverssdon  between 
himself  and  one  of  the  other  defendants;  theoonnsal  fear  the 
prosocntion  then  began  to  cross-examine  the  witness  as  la 
other  oonTersations  which  had  also  taken  place  between  Ihs 
third  defendant  and  tiie  other,  which  was  objected  to  en  As 
part  of  the  other  defendant,  on  the  groond  ttiat  such  a  cross 
examination  might  establish  qnite  a  new  case  against  hte : 
hnt  Abbott,  C.  J.,  said  that  as  the  third  defendant  had  called 
the  witness,  and  examined  him  as  to  one  oonversation,  the 
ooonsal  for  the  prosecution  could  not  be  prevented  from  cross- 
ifrfwfiinii^  him  as  to  other  conTersadons  between  the  aame 
patties;  Imt  It  might  be  a  matter  for  fatare  constdentloD, 
whether  the  other  defendant,  aftar  snefa  e^ridence,  might  not 
have  a  right  to  address  the  jury  upon  it.  R.  t.  KroefU  et  oL, 
9  Stark.  348. 

Verdict,  ^.]    After  (lie  wholo  of  the  evidence  hi  gtvva, 
Am  jvy  harve  to  doefde  upon  threo  questiees,   isuM|9S 


Ftnt>  whctlur  ftmo  tbe  whofo  of  the  e?id«iice  (if  thai»be 
no  ezpNis  proof  of  the  coo^plnay)  thoy  (an  &uly  inftr  thai 
there  wm  a  conspsTacy  ^-^ecoiid,  whjBtber  that  ooiMpiia^ 
was  to  elfect  the  partieBlar  object  stated  in  the  indictment  ;*«- 
and  Third,  whether  all  the  defendants,  or  -which  of  them, 
WRiae  eonoemed  in  it.  If  they  aoquit  all  bat  one,  they  must 
acquit  that  one  also,  however  criminal  they  may  thinly  him, 
unless  the  indietaaent  charge  him  with  hsTing  coBiqj4red 
with  other  persons  who  axe  not  tried;  for  one  person  alone 
cannot  be  guilty  of  a  conq;>iracy.  1  Hcaak^  «•  73,  ••  8.  And 
iw  the  same  reason,  a  husband  and  wife  alons  cannot  be  in- 
dicted for  a  conspiracy,  for  they  are  but  one  person  in  law.  Jd. 
But  where  two  conspira,  and  one  dies,  the  other  may  be  in- 
dicted and  tried  for  the  conspiraey.  R,  ▼.  E,  NiehoUi^  2  8tr, 
1827. 

Where  four  were  indicted  for  a  conspinoy,  and  two  pleaded 
not  guilty,  athird  pleaded  in  abatement,  to  which  pWthere  was 
a  doimrrer,  and  the  fourth  did  not  appear ;  the  record  as  to  the 
two  who  pleaded  not  guilty,  w«s  taken  down  for  trial,  and  one 
was  acquitted,  and  the  other  found  guilty  of  having  conspired 
with  this  party  who  had  pleaded  in  abatenwait;  the  demoner 
was  then  argued,  and  jadgmeat  of  rmpmdstu  otarttr  givep, 
and  thatde&idant  then  ploeded  not  gudty;  upon  the  defends 
ant,  who  y^  Ibuad  guilty,  beiag  brought  np  for  judgment, 
he  objected  that  no  judgment  ooght  to  be  passed  upon  hhoa, 
until  alter  t^  trial  c^  him  who  bad  before  pleaded  i»  abate" 
ment,&r  if  the  latter  should  be  acquitted,  it  would  be  a  virtual 
acquittal  of  him,  and  the  Judgment  would  be  erroneous;  but 
tbe  court  said  that  they  would  not  be  justified  in  deferring  a 
Uidgiaeat,  fully  warranted  by  the  vesdict  akeady  given,  merslir 
from  the  possibility  of  the  acquittal  of  the  other  parij.  £.  v. 
Cooks,6JB.t;C.b39. 


Chaptbb  V. 


-**^     )     The  jurors  ibr  our  Lady  the  Queen,  upon  their 

to  wit.    \  oath  present,  that  heretofore,  to  wit,  at  the  general 

quarter  sessions  of  the  peac^  holden  at  — — ,  in  and  for  the 

county  of ,  on  the day  of ,  in  the  year  of  ear  Loid 

,  A.  B.  [by  the  name  of  E.  F.]  was  convicted  of  felony, 

which  eonvlotion  is  still  in  full  forc«|,  strength^  and  efibet,  and 
%rt  in  the  least  reversedyflnnaUedy  or  made  void;  sndthajiuaBi 


604  Sttbnfuetft  FdoHp. 

«JdraMid  npaii  tlieir  odh'  sforuald  do  IMIitt  pMienC,  *« 
Hie  nld  Ai.  B.  iMlog  to  eanvictid  as  iAve«tli|  sftecpsnli,  «t 
tpit,  on  the>«*«*«  da^  of  •'— ^  fa  the  -^Vtt  •-'-^  {dmenbh^ 
thB  subfequmt  felony,  a$  in  ordinarjf  eoMi.]  It  i$  mt 
Hjgwflfy  t9  mt  mit  tkt  jwtffpimt  ttpon  the  fiirmtr  eon^ic- 
<ifii:;  »<»!in<r%fMo— gry  <o  «fBt»  ^Anf  fA«  ^Q^^iuimtf  m 
narwicfgrf  offiiimy^  R.  v.  eponoer  et  fth,  1  Car.  ^  K.  1<sa 
^IM,  i^^  mat  nttemnty  Ur  twicltut$  ooatn  fbnnftm  ataMI, 
4f  <Aa  mbtepmnt  fifimy  la  nMrafy  a  wmmati  laM>  ^ffimta. 
iu^.  Bka, »  Car;  St  P«  7^. 

aolftery  /»r  any  }"m»«<m«  <g^  the  iime^  8.9],  ^  m#  wmt 
than  fcvr  ywN^  0«il  {f  «  nuri^  l»  be  mteef  <iaie««r  HMet 
jmWiely  9r  pHaat^Iy  i^i^^Bjpeil,  {f  f^  oourt  a*af/  /Ada  jHf. 
7  Jb8#.4;€.J8>aLn. 


Tfaa  pHaonef  is  to  ba  avralgned  upon  tli*  ivMe  lodMnm^ 
laelttdi^  the  A)Mitar'  o0iH4ction ;  andif  fe  plead  not  gniltJV 
itKA  the  jiii^  Intlie  ItM;  tnatance  are  diarged  with  the  sabte* 
qaent  ofitaoe^  and  only  that  part  of  the  faHUctmeat  read  to 
mnin  whlob  MlateB  to  it;  and  If  they  find  him  guilty,  then 
^without  Oiek*  being  again  sivorn)  that  pait  of  the  indletmeot 
ffelatiBg't»  the  previouB  conTlction  ia  lead  to  them,  and  they 
ave  ^larged  tvlth  It)  and  if  they  find  fhat  he  waa  prarionsly 
eeavieted,  then  s  verdict  of  gniKy  on  the  mholt  indict* 
vaeat  is  enternxL  This  haaheen  dMennined  to  be  the  proper 
4}0BMe  j  by  the  irhole  bo^  of  the  hidgee,  npon  fhll  cMsuden* 
Hmh.  Per  Lord  Cktmpheil,  C,  J,,  in  M,  r,  Shuttleteortht 
%l  Lent  «f.  36  m.  The  ibUotrfag  are  the  atafotea  upon  the 
aiibject:-^ 

By  atat.  6  ft  7  W.  4,  e.  Ill,  (after'  rectting  the  atat  7  ft  8 
O.  ^  e.  28,  B.  11,  on  whidi  the  above  indictment  is  framed) 
It  is  enacted  "iliat  it  sfaaS  tiot  be  lawftil,  on  the  trial  of  any 
penoik  fbr  any  sncli  snbeeqiient  felony,  to  charge  the  jury  to 
hiqnire  concerning  each  prevfoos  oontiction,  nntil  they  shall 
hate  inquired  concerning  anch  subsequent  ftilony,  and  shall 
hare  ibund  such  person  guilty  of  the  same ;  and  whenever  fn 
any  indictment  such  previous  conviction  shall  be  stated^  the 
rewHug  of  such  shtiemeut  to  the  jury  as  part  of  the  indidt- 
ment  shtdl  be  deferred  until  after  such  finding  as  afbresald : 
provided  neverthellBSB,  fhat  if  upou  the  trial  of  any  person  ibr 
Btty  such  subaequeot  felony  as  aforesaid,  such  person  shall  give 
amence  of  his  or  her  good  character,  it  shall  be  lawful  fbr 
the  prosccator,  in  answer  thereto,  to  give  evidence  of  the  in« 
dftotment  and  conviction  of  such  person  for  the  previous  felony 


^tiefore  ««9b  Terdiet  of  gulttjr.  ihali  have  baao.  rttemed^  anil  the 
jury  shall  inquire  ooncevning  saoh  pravkiBi  oonviotion  fiar 
'  felony  at  the  samo  time  that  they  inqnire  eoBeeming  the  Bob- 
aeqtient  felony.'' 

ay  sUt  U  k  15  Vict.  e.  10,  (wfaioh  puniehes.  certain  of- 
fences «8  miademeamore,  ••  aneatioaed  mtitf  p.  8d8,  and  makie 
each  offences  a  felony,  if  committed  aAer  a  conviction  for  the 
like  oflhoee  or  for  a  felony)  flAer  reeiUng  the  etatute  18  ft  13 
Vict.  c.  11  (m0  jMf^,  p.  626),  and  that  ilwae  expediOit  to 
define  the  time  of  charging  tiie  jtiry  to  ioqalre  as  to  such 
pravioiu  convictioD :  it  is  enacted, ''  That,  it  shall  not  be  lawful 
'op  the  trial  d  any  penon  for  any  subsequent  o&nce,  wfaare 
A  plea  of  not  goiHy  shall  have  been  entered  on  his  behalf,  to 
chaige  the  jury  to  inqoiio  concerning  any  psovious  conviction 
fintU  they  Khali  have  inquired  oooceminjiip  such  subsequeat 
offence,  and  shall  have  found  such  person  guiky  of  the  same ; 
and  whenever  in  any  indictment  any  previous  conviction  shall 
be  stated,  the  reading  of  such  statement  shall  be  deferred  until 
after  sudi  finding  as  aforesaid :  provided,  ttuit  if  upon  the 
trial  of  any  person  for  any  such  subsequent  offsnoe  as  aforesaid, 
auch  person  sliall  give  evidence  of  bis  good  chajracter,  it  shall 
be  lawful  for  the  prosecutor,  in  answer  thereto,  to  give  evi- 
dence of  the  convictton  of  such  person  for  the  previous  o&oee 
or  offences,  before  such  vwdict  of  guilty  shall  have  been  re- 
turned, aod.thejury  shall  inquire  concerning  sucb  previous  caar 
viction  or  conviotions  at  the  same  time  that  they  inquire  coo- 
ceniing  such  subsequent  ofience."  The  woi-ds  here,  ^'the 
ceading  of  j^uch  statement,"  mean  the  reading  of  it  to  the 
Jury  in  changing  them  in  the  fii*8t  instance.  Whero  the  puri^ 
floner  was  indicted  for  a  larceny  after  a  former  flonvictioa  fer 
felony,  and  was  an-aigoed  upon  the  whpla  indictment,  and 
pleaded^ — it  was  objecied  that  the  plea  wa#  a  nulli^  as  being 
contrary  to  the  provisions  of  the  above  statAto,  and  tltat  nny 
judgment  upon  a  conviction  for  the  offence  would  be  void ; 
(he  prisoner  being,  however,  convicted  and  feotenced,  and  the 
point,  reserved  for  the  criminal  appeal  court,  the  judges  of 
that  court  held  tlte  mode  of  arraigmaeat  to  be  correct*  R. 
r.  ShiUtiewoith,  21  Law  J,  30 m.  So,  where  it  was  insisted 
that  the  jury,  after  finding  a  defendant  guilty  of  the  subsa* 
quent  felony,  should  be  again  sworn  to  inquire  of  the  previous 
conviction,  upon  a  statement  tluit  such  was  the  practice  di* 
rected  and  observed  by  Mr.  fiaron  Parke,  and  the  jui'y  weia 
re-sworn  accordingly ;  but  upon  tlie  fii-st  juror  beioff  about  to 
be  sworn,  the  couusel  for  the  prisoner  insisted  on  his  rigbt  to 
challenge  the  j^ury,  which  however  was  not  allowed,  and  the 
prisoner  was  found  guilty :  the  point  being  reserved  for  tha 
opinion  of  tl&e  criminal  appeal  ,court,  the  judges  held  that 
the  prisoner  was  not  entitled  at  that  stage  of  the  case  to  chal- 
lenge the  jury ;  apd  LoKd  Campbell  said  that  oik  two  circuiti 

6  9 


■AMP  '    JI^^Lm^^^m^^^    ^>jJ 

irhldi  lie.  'w«nt  wiA  Mr*  Bttm  BiAe,  liifi  temei  Q^rta 
«(>Hci«ed  a  totally  diflbrnt  o«um  fr^B  tlitt  tttitci.     Ji.  t. 

To  maiiitaifi  tids  indlelaieftt,  t&e  prciseeQtor  most 

2.  The  ftrmef  4M«Ti0tioB.    tfti»Jbfi^«ed)  IqrivttllHfaif  • 
6evtifl«ftte  of  it  filgMd  by  the  el«ric  #f  4ltti  cettt  «r  etiur  «ff  • 
eer  fasring  the  eaiMy  ef  the  neevdt  ef  Ibe  «Mrt- when  Ike 
prisoner  wa»  flnfe  oeBvicttfd,  or  by  hit  depsfty,  ••  4ir»eled>j 
stet.  7  ft  8  0. 4,  o.  28»  8.  n,  AMI  H  dk  U  YieU  e.  19,  8.1. 
end  which  is  oTldenee  witlumt  proof  of  £ig]ietiin»,«flba.  Wlioe 
•neh  «  eertUlcicte  efeeled  merelj  Am  eflbnot  9ftd««iiBetl0i%  but 
not  the  jvd^neDt,  CSMewett^  J^  held  k  te  Jbe  iMiWiiiil 
i?.  T.  Ackrcid  und  Ja$^y  I  Can.  ff  K^  168*    Voa  nnt 
then  prove  Hie  Identity  of  the  priMDef,«i  tiie  peiteo  botew 
oenvicted;  whfeli  me^  be  pre!fedbytbe||«oaeper«qr  iter 
penon  who  wee  preMot  et  hli  Iriel,  «r  who  otherwise  haum 
the  ihet  of  his  owe  knowleii^    Thli  etideace  hewew  U  aot 
given,  until  after  the  Jwy  hav«  fo^ad  ihe  prfeeaer  g«^  €S 
the  mbfeqaent  lieleiiyy— uil««  the  prlioiwr  httre  giwaeil* 
dence  of  good  eharaeler   (eitfMi   by  ealUiig   witattnaB  t» 
prove  it,  or  by  crosB-examiniDg  a  wltaew  for  the  proaientioB 
as  to  it,  JR.  y.  SkrimpUm^  81  Law  J.  37  m.   R,  t.  GmUver^ 
8  Car,  ^  P.  676),  in  whieh  eafee  the  prosecutor  may  prove 
lOie  former  conviction  and  identity  as  part  of  his  case,  befors- 
Ae  verdict  of  guilty  as  to  the  smtaKqesaft  foMny  is  TCtamed,. 
and  then  the  jury  ihall  in^iie  ol^  and  find  thidr  lierdlet  vpon, 
the  whole  ease.    S^  ttai.  6  A*  7  IT.  4>  e.  1-11,  and  14  f-Ifr 
Vigt.  «.  Id,  f .  9,  OfUtfi  p.  624,  est6. 


Lurcmf  wftet  two  iSfumttmry  C9mrieimH». 

By  Stat.  18  Yict  c.  11,  (whieh  took  away  the-pwaishmsBt 
ef  transportatien  far  simple  larceny,)  it  is  eoaetsd  by  aeot  d,. 
that  where  any  penon  has  been  twteeeonvictad  ef.  any  of  the 
i^BRanoes  puniihiSbls  upon  sammary  oenvictioa  under  the  pnK 
visions  contained'in  an  Act  passed  in  the  elglifth  year  ef  the 
teign  of  King  George  tbe  Fourth,  intituled  **  An  Aat  &r  eoo' 
solidating  and  amending  the  laws  of  Bngiaad  i  fiat  I  in  to 
larceny  and  other  ofibnoes  comected' therewith  *^  (7  |r  A  (?.  4, 
e»  S8,  a#  to  tareen^,  tfc,,) — or  by  an  Act  pasiai  in  Che  tame 
year,  intituled  '*  An  Act  for  consoUdadiig  and  amending  the 
kii3  of  Sngtend  lalatlce  to  mallfii9ni  &JnrieftJfeo  piopei^;^ 


y^ 


Act  for  the  more  speedy  trial  «hd  iponliluiieik 
<iflbii«ers''  (10^11  Viiti,e,%%y  mUe,  p-.  68^^^ 
of  the  conyictkMu  hie  been  in  rotpeet-of  an  omiee  ^ 
descrlptloa  or  act,  and  whether  Bach  oenvictioDe  or 
them^  be  befine  or  after. the  passing  of  tkU  Ad :— if  th. 
•on  so  twice  convicted  shall  afterwards  commit  the  offen    ^of 
eimpla Imnmy^ orajier ••ffN^e vuide^ panisbaUe by  atfft.  7  &  8 
O.  4,  e.  Sd^  Ukeeimple  laiveny,  sneh  elibiider,  being  •  con- 
ifatodtbancrf,  AaHbe  fiaMeto  l«  patxiabad  aa  Iftbl*  Acihad 
not  baea  paaasi  i-^tkmt^it  ^<y^t>?fryif»uiiysilB«aj»  /br>  aevtn 
S^MTi;  er  imtpHmmmtni  [wHk  ^  uAtkMi  hard  labmtr,  s.  4,] 
/Upiis<wiui# M«ii4MD*9iai«|  tmd df^iM^i^^^tme^i  Htki0ivr 

And  byaaot«  4v  In  "tlfii  bidhet»aat  ^^ft shall  be  salBeieotto 
alatB  tlMt  sadh  pefiofl> wiw«i  entaifrif ihea  and  places  ao  twice 
ooaYieted  as  aforesaid  ^vtfboiit  otlKvwise  dee^lblog^  the  of- 
ibnces  of  wbteta  <aich«  pwMttmna^  a4  dtfoHcttd  as  aforesaid ; 
-  and  a  copy  of  4«yaii^  coortqtion,  Mitiied  by  Che  proper 
'  oAoer  of  the  coait  of  ^anaral  or*  qHWter  sessions  to  whkh 
aadi  ooiw^iedoa. abalMuweibeea>so*h uaaaiHH  [!■  of  retumed,  or 
l»oved  to  be  a  frao  copy,  AaU'  be  saAcfont  ovldenee  to  prove 
addfoaavioHdny  aidimeh?  tessiil»lleutalMdW>e  ynswwaed  to  be 
agiMsQ  imjnsathaaeiifttwfy  b»»fa4wa«^       *     ' 


•iffiilseiiisiin 

»--*^  i  Me  )a»a>s  ffsi  oarOiady^ihetJQiieeDy-  apaa  Ihair 
^to^wlft.  ^oBlli  pioaeatytthat  A; ^B.,  <w the> --••'-^day  of<-«->-^, 
Iir1itoyatt'of:oarli0td~^4at— ^,  4B''tbsiooadty'Of— -, 
waa  duly  coavioled  of  «ii<«ibaee  puidihable  iq^Ofr  samttsaty 
conytetfon  nader  ttie  proriaions  contahied  in  a  eeitain  Aet  of 
parliament  made  and  paased  in  ttue  [eighth  ysar  of  the  reign 
of  King  Gaotgo  «m  Fonrtli,  Mitdtod  A»  Aallisr  eonsolidatfaig 
asid  amending  the  laws  of  England  relattve  to  lareenyasid 
oilier  efltocaa  enaaatted  tbstowlthf]  aad^behigBoooailated; 
iMrtha  said  A;  B.  aftarwaids  oa-^-^^-at  ~«-^^  waa4aly  conviotad 
ofaa«flbn«ep«nishaM6  upon  aamiaaty ^oobi  lolen  ander^t^ 
woyifioBa-eoDlalaad  in  a«as>taiu>  [oibar)  Ao  of  «piwltaniiiit 
caade  and  passed  ia  the  [irieifaiith  year  of  lAie'  feign  of^-her 
ptosant  Majesty,  intilalad  An  Aet  ibr  the  'moro  e^edytrlal 
and  puBishaMnt  of  javenHoofihaden^  &r'm9  ih$  4Uuo  may  ftt} ; 
and>  that  behig  so  ta«e»  eoavletod^4ia  afofOsaM,  he  tho-said 

A.  Bj  afterwavdSy  to  wft,'on4he  < — ^day  of ^  ia  thoyear 

of  oar  Ijard  »-*-^  ftilaaleaaly  did-atealy  tiriie,  aadtean^aw^y 
[eartain^msbsgr  of  a  i>.^  and4inajgoMMMIeh,i«ito'^totb 


dB9  ^WW^fW^  ^^vtfMMWIv  4£ppMM|i<' 

C.  D.»]  againsi  (W  jWMe  »l  <wt  JUOy  tbft  OwffWj  Itarcwvo 
Mid  digsityv  i*    "    "     ,• 


VimalntaiBtliisi 

8.  The  former  oonTictione,  by  produdng  certified  oopiee^ 
prodnctey  ind  pwwrJBg  OTini^id  ttvpim,  •>  •bovt 
md  proof  of  Ideotitgr  u  la  tiie  Uat  eaM. 


A^Mimpte  <»'iWKV  OffitKcm. 


Attempt  t0  €0mmit  f^bm$  mt  mUdswMamrJ]  By 
14&  15  Vice  e.l0a,«.9yVMWi«  tint  vffnden  often 
««tavkJlion  by  reieon  tlwi  Mok  pefMos  ongbfc  Co  have 
charged  ^vflh  attBmptlig'tD  eomi«it<>flhauBi»  and  net  wilh  Ibe 
iwtttal  eofliiniBfllon  tbeieof :  for  riiiMdjr  tinraef  U  ia  «o«oted, 
''that  if  on  ttie  trial  «f  aaj  peraoBi  dia^y^ed  vi^  any  le&a«y  or 
miademeanor,  it  ahall  appear  to  the  juiyupottttoevidaoie 
that  die  defendant  did  not  complete  the  offence  chaiiged,  hot 
that  he  waa  guilty  oi^  of  a^  attenspt  ta  eotaawt  tte  aame, 
such  person  ahail  not  by  ignjaa  tiMBHif  bo  eaftitled  to  be.'ai)- 
quitted,  bat  the  Jary  ahail  bo  at  Jlborty  to  fatum  aa  telr  w<- 
diet  that  Itio  deitodant  Is  not  gniity  of  the  fekvor  or  jmiadot- 
meanor  charged,  but  is  gnilty  of  an  attempt  to  oowriari>  tba 
same;  and  tberaapon  aack  potaon  ahall  bo  liable  i^  be 
paniahod  in  the  same  maanor  as  if  bo  had  botn  ooOTiotad 
imon  an  Indlotment  I6r  attampHag  to  ooaarait  the  portitfiilir 
Sony  or  misdomoanor  ohaigad  in  tlw  said  iadictaHBt  i  aod 
no  person  so  tried  aa  haroia  lastly  mentioned  shall^  IMklo 
be  aftenvarda  proeeoutod  iir.an  attampt  to  oonunit  the  feIoa(y 
or  misdemeanor  for  wUdh  lie  issaaatiiad*    • 

If  however  the  party  bo  iadiated  Jor  the  attampti  tlia  ia- 
dictment  may  rsadily  be  framod^iyy  ataling  that  **  A*  A,  wilaw- 
fltlly  did  attempt  and  eadoavoor  to  [Mtmting  tk^^ffimeti,  by 
l0tiHnif  ^hut  he  didi;  «r- adiOro  the.  oflbnco.  ooneiataof 
soToral  parts,  and  waa  complete,  excepting  a  oertala  part  oif  itf 


QM^  ifkUeimoDt  may  be  fraini^  ato>  ttwfMrm,  OMilty)^  4IQHK,'te 
ftMeoBpdtig  t6  obtain  iDiiMy' by  fiilM  p^Mftni^ 

ilft  attempt  to  ttmtmit  a  fdonyy  wDken  not  otkertoim 
fnOthhalb^iehy  mtiuie,  is  pukishtlH»wttk  /&M,«^-«r  imjmjdn* 
mmt  £witk  or  wfthoat  hard  kibofur,  9  Ci^  4^  o.  114]y-^^ar  Mfe 
OMf«,  900  ante,  p.  167. 

An  attempt  to  commit  a  miodemeanor,  when  not  otherwioo 
jjmniohAhle  %p  etatntOf  is  pmtMMe  with  flne,  or  imprison^ 
mfsntf  or  both, 

SoeHftto  iftgmmpitoiritaihdrtaii  potoon,  ofi<«,.iw  966;— 
to  manAer,  onto,  pp.259,  209,  270,i^2;~-to  drown,  276; 
-->4o  BoAtcfrte,  1277 ;-~1k>Mittti9le,197$f«^>yooiiiiirit «rapiB,906; 
-^to  commit  on  iRiBataral  offbnoe,  310. 

•  Attempt  to  ot^fite  ttfhoXUHInm'y  shkps^  mSnm,  ttnekii  ft.^ 
By  Stat.  6  &  9  Vict.  c.  26,  a.  7,  ^*  ^Ammmret  tbMl  unlafwfliUy 
•Hd  malidooflly  by  any  oyert  a»t,  attempi  to  ael  fire  to  any 
building,  yeeetA,  or  mine,  or  to  any  stadL  or  steer,  or  to  any 
▼Ogetable  prodaoe,  of  such  kind  and  with  each  intent,  that  If 
the  oflbnoe  were  complete,  Hm  eAsder  would  be  guilty  of 
felony,  and  liable  to  be  trasBported  beyond  the  eeas  Ibr  the 
term  of  his  natural  life, — efaaH,  although  each  building,  yessel, 
mine,  stack,  steer,  or  teg«tebia  pvedAaa  be  Aot  actually  set  on 
fire,  be  guilty  of  felony,  and  being  convicted  thereof,  shall  be 
lliible,ttttlMdisoretionflf  tlMOoart,  to  be  tvan^pottad  beyond 
tte  seas  for  any  term  not  «seeeding  flOceft  yean,  or  be  Im- 
|)risoned  [with  op  wiltaovt  haid  labMr,  and  soUtaiy  for  not 
more  than  one  month  at  atime,  or  thMo  months  in  a  year, 
A  II]  §ot  not  mom  than  'two-  yetes;  and  if  a  flsale  under 
4dgliteen,  he  may  be  pabUol;^  or  pcfaratelj  whi|>ped  not  ox- 
needing: thrfoe;    UL9,d^ 

Aoeimat^etth  imiint  to  rok.}  By  staiL  14  k  15  Viet.  e.  100, 
«.  11>  ^ff  upoti  the  trial-of  any  person^  upon  any  indictment 
Ibr  nsMmiy,  H  afa^  appear  to  the  Juty  'upo*  the  evidenoe,  that 
thedBfendsHt^id  set  oemmit  the  crime  of  fobbeiy,  but  that 
lie  did  oommit  an  amaalt  with  intent  to  Mb,  the  defendi^nt 
ahall  not  by  mason  theivef  tie  entltlad  to  he  acquitted,  but  the 
jnry  shall  be  at  liberty  to  xetam  as  their  werdlct  that  the  de- 
fendant is  gtiiHy^^masiaidt^witfalnteat  to  rob;  and  theve- 
ii|»on  each  defendant  afaaH  be  Hable  to  be  pnnished  in  the 
oame  manner  as  tf  he  had  been  convictBd  i^wn  an  indiotmept 
tbr  ftlonloaaly  assaultiQg  wMi  intent  to  r6b  $  und  no  person.eo 
tried  as  is  bereifi  lastly  mentioned  shall  be  liable  to  be  after- 
ttards  fffoseoated  Ibr  an  aesanlt  with  intent  to  oommit  the 
n»bbery  for  whidi  he  was  80  tiML" 

Orthedefettdantmay  be  indicted  Ibr  the  assault.  Seethe 
•fefrn  of  the  Indfetment^  tbo'  ev&denioe,  and  the  puaiehment, 
«nte,.pp^496,42«.,  ..      , 


with  mUmi.t^o  fowiwlf  «^il«r  yUff^l^Aa 
witlT^URit  ko  commit  a  feiony,  where  it  fe  not  tOhf&mlm 
9fed$^  paniahaUa  by  ftUtate,  js,  by  ttaL  9  0. 4,  e.31y«L  S5, 
pnniahahlo  wfth  impiitonoMPt,  with  or  witboat  baid  tibOTff> 
for  not  more  tBan  two  jMCf,  ji^  Hiflf  coari  may  aka^if  it 
think  lift,  ftie  the  oflbnd^r,  aitd  i^uire  him  to  find  aoattto 
far  ka«|[^,tbe  |i|MUio.  Aa  to  the  lorai  of  an  indirtment  for 
nch  an  aauMilty  jmo  cn/e.  n^.^Sd^from  whaoh  aa  laiUfliawt 
in  any  caae  may  be  readily  named. 

.  Foamerly,.byitat.l,Vift^«.86,  •.U^en  the.triaiof  any 
pcieon  fbr  any  ot  the  oAncae-  thoNtn  mentioiied  (#ia  «al4 
pp.  2^.  ^  dOO,  2)0,  »7'9— 280),  or  for  aay  otbev  fela^r 
which  ihettid  iaolade  as  wamnUt  ajyiimtt  the  pi>ain»  the  jpir 
might  acqait  of  the  feleoy/and  Ikid  a  yeMliet  of  gaiUy  ••  ^ 
the  aMidt.  Ba;^  thia  if  now  i«|])Maed  by  eiaL  U  4lc»l^lM» 
e^lOO,  ■..lO^aAd  the  mew  jyiiiMil  pnevtibm  alaeedy  aitt^ 
tioned,  aniB,jUf  Q28,  la< i  ndwud,  iJlMiii>llm'  *th»  jwy»  mfaa  eU 
indietmei^is  sir^loay  or  mMnManor^tMuiqitlt^tf 4bej 
end  find  the  party  gailty  of  an  atkempl  «iK«oauail4u 
A»to  aolSeithm  or  IbdtiBg  ethewto 


V 


«      .  •<     V«      .    ^    X    !'»'    * .      t  \      V 


AibttMtfnt,  |ilewi%114K;  miflMBMr  or  hm^  of  tiUMoii,  Mi 

. , .  ' jKMT  i^loafbOilo  iS|  76.  Ul.   ■ 

Itetaaent  of  nwktnoc  j  Wi 

AtaiBeti«i.«f  •  giii»ngiifMtiWg  wiU,  from  «ho  «otbe  of  \ma^ 

mk;  io^atmtnt,mii  ovidonoe^at^l.  - 
Mtdmtltkm  ofagiH  uMto  dTitoiByoaii  ofag^aoftj  iadlot* 

mon^aOS;  ovidtooe,  8(HL 
iiM(ftki%  ftteioktertag  drngp,  to,  taproom^,  906;  iadkt- 

ment,  205;  ovi4Biu»^  986.    IT^bng  infltnuDopts  4ta  pto- 

core,  886;  Isdictmeat,  886 ;   evidence,  887.    Cansliig 

oboiCioii,  and  thoFeby  kiUing  the  womaa,  mnrter,  281 ; 

or  if  the  child  be  horn  aliTOy  but  die  fimn  praraAtani  Wrth, 

muider,  881. 
Abroad,  offences  committed,  warrant  to-  ai^irohend  ofihnder, 

86  f .  to  what  gaol  eominittedy  44.    Venue  in  indictment 

Abeence  of  hosband  or  wife  for  seven  years,  where  a  defence 

in  bigamy,  614. 
Aoeeeeory  biefore  the  fact,  14 ;  who  and  in  what  eases,  14, 10, 

18;  where  and  how  tried  and  punished,  16.  74 ;  form  of 

indictment  agafaist,  16, 17.  84.  86. 
Aoeessoiy  before  Sie  fact  in  mnxder,25d ;  in  murder  abroad, 

66;  in  offenees  at  sea,  68;  in  robbery,  365;  none,  in 

manslaughter,  15.  254. 
Aooessory  after  the  fiut,  17 ;  who  and  in  what  cases,  17  ;  a 

wife  cannot  be,  7. 18 ;  when  and  how  tiled,  18.  66.  75 ; 

form  of  indictment  sgainst,  18;  evidenec^  18;  punish- 
ment, 18. 
Accessory  after  the  feet  in  murder,  864 ;  in  manslaughter, 

854 
Accessories,  several,  how  indietod,  17. 87. 
Accessory  may  eontro?ert  the  guilt  of  the  principal,  18. 183. 
Acddent,  homicide  by,  216 ;  it  must  be  in  doing  a  lawfol  act, 

816,  without  intent  to  do  bodily  harm,  317,  the  act  behig 

done  in  a  proper  manner  and  with  due  caution.  318. 
AocompUce,  a  competent  witness,  154 ;  his  evidence  should  be 

oonflnned,  164. 


tori,  925 ;  indictnieDt,  326;  evidnia,  di6;  wfaal  m 
cmation,  396.  letter  JkrmJfvimft  t^mttwerfulaM,  wHfc 
intent  to  ejrtort,  3BO  ;  JudlstaMi V  a^S  ;  iiiiMiiiiiii,  aM. 
JlcuwIo^Dr  thffflHlBiiiii|^  lb  4c6tt8lfy  ttMrili6iu1ijp  dtoKIii|^)9S7  ^ 
indictmMi^  3S7 ;  «fftd«ace;  397. 

Acquittal,  fortncrr,  fn-wHAt  cases  pfeiidBhle  to  an  hidictment 
for  the  same  o^nce.  lit ';  -prea  dtttuterflfts  acquit,  119  ; 
MplicsttoD,  Tit  5  tHdenct,  113, 149. 

Aoqidttal  on  acpount  of  insanity i^^». 

Acts  of  parliamentj  in  what  cases  aiid  how  proyed,  141. 

Addition  of  place,  or  oi  degjtet  or  m jstery,  not  porw  Tc^akiie, 

78. 1 1 1  i  of  prosecutor  not.  r«qivslt«i».  79- 
Adhering  to  lbs  Qaeen'a  CDemifls,  Urmo^  667 . . 
A4i<n>^fi^  ooonty,. trial  in,4>f.40bnfifa  comnitted  Sb  a  oaimfy 

of  a  dty.  or  tow^,  64,  -  .     ! , .  ,.      ^  ,    . 

Adjoomment  of  trial,  ia  tilMt.easOi^  1M« 
AKUonniBiant  <f^anwijnmiflHT  befttra  4ijna«iitrtto,  44. 
Administering  drags,  ftc,  to  procore  abortion^*  886 1  ladicC' 

iiMVt,  886t  «vMeMe.  SOau'    .  . 

Admiaisteriag  pslWn,^»Sndictmiit»a65;  cvUno^ttft; 

what  an  administering,  256.    Attempt  to  adminiBiBr  it, 

AdMicaV  JaHsdietloB  tt^  69;  w|iai.4iteBM  ^ntlkte  -tt;'67| 

where  and  how  tried,  68.  66. 
Ataisaloa  of  ialHildtoDi  <if  parish^  &9  V  %rlna  ««itaice,  lS6b 
Adulterer,  homicide  of,  by  the  haslwad,  wlitti  maBSMi^ter, 

idiea  iiHudar^  2S8u 
A4oHerer,  in  whqt caa49  paaidiable  fer  •teajhig'  goodaaf  the 

hoflbaad,  7. 368* 
Affidavit,  steafisf^  ohlitiBpati]^  or  d«Btrojiiig»'4Be^,  38V  ;  in- 
dictment, 397 ;  eridence,  307. 
AilldaTit,  peijm7  aisigned  on,  503 ;  erideaoe,  603. 
AfllfiMVtion  of  <2iMk6C8y  16Q;  of  Mdrariana,  160$.of ^epara.* 

tists,  150 ;  in  what  cases,  140. 
AAraj,  who  may  ia^tnf$n  to  pfsnentf  Si.  99-;  votott  gire  «•* 

tice  of  bte  intenlion^aSO ;  «A«yei^M)Ied,j«atiflaUe,i223; 

afiatjer  iUJiii^  ttmidiv,  923.  ^37.    After  aflHy  «rn% 

afl^yer  caiuiot  be  trresleA  without  waRaat,   2U  27. 

Afoij  in  a  taaoie^   in  whsik  eaaet  the  door  may  be 

farokeciiSO. 
A|pentB  selling  ^  oonrertiii^  goods  imtrnsted  to  ihem  fcf  safe 

ka^ag  oc  for  a  special  pttqMMa,  460;  indidlmaot^  458 ; 

avidence,  400. 
Agent,.pledging  thagaoda  of  his  pfind|ia],  460;  indictment, 

460;  evidflooa, 4<;i. 
Agenty  innooenty  opnmittii^  cABQoes  by  diaana  o^  makaa  tha 

party  a  pxMipa2iDflNider>  iO»  • 


Aldernef^'ifltendvfybaeUig^MariWitv-iii^Si.  -• 
ABU,  difaHe  o^  widor  tiw  geDoral  iMMy  ISa. 

jarora,  except  de  me<MtiaU  Hmgnttf,  158,  i^^ 

Allen  enemy^  IdUing^  ezoq^t  in  war,  not  Jwtiflaliley  21S« 

AUocatur  exigent,  in  oatlawyjT)  109« 

Alteration  of  instrument,  whea  a  forgery,  i544  ^  of  receipt,  a 
forgery,  562, 

AltemaSve,  offence  charged  in  indictment  in,  bad»  91.   . 

Ambaaaadors  and  their  servants,  in  what  eases  punishable  for 
oftuces,  8.      . 

Amendment  of  indictment,  in  what  casee,  9^;  for  variance  as 
to  written  instrnments,  160 ;  16f  variance  In  other  i^e- 
•peets,  KK).  196;  l«4;  fbr  all  formal  defects,  178;  In 
what  eases  of  variance  amendment  net  necessary,  1:M. 

Amendment  of  judgmml,  wliMi,  lf6L 

Animals,  Utre,  how  stated  in  inditflmeilt)  6M;  detiil,  how 
-•tated,8^' 

Animala/erc  aotura,  when  the  iMt^Jeot  •!  iaioeny,  .868',  363. 

AidmmfiirmuUf  essentlit  In  Ua-oefty,-  >866(  how  -ptoredf 
881. 

Answer  in  equity,  bM»  pMTed^  148^;  iir  eoeieeluieioal  eourt, 
how  proved,  143 ;  how  proved,  when  perlaryassigned  en 
it,  603. 

Answer  in  eq«lty,«teaUDg,  obU6N<allng<or  deatroying  It,  997 } 
»dletmHit,807 ;  eiviAnee,887« 

Appeal  to  the  criminal  appeal  coort^  104:  tiw  Miiri  and  its 
indgst,-  194;  appeal  In  wi»«  fates,  194;  ca«e,  198-; 
hearing  and  judgment,  196;  snbseqnent  prooeedlngs^ 
196)  eaatifleale^of'the  olitk  ef  assise  or  clerk  of  the 
peace,  197.  •'    **■ 

Appearance,  102.    :-■■'■ 

Appesl  at  aesaiensy  petjuvyinevldencrg^ven in^ how pn>red, 
603.  :       .     ; 

A|»pllOBtio&  fM  mdney  tahw  fW»ra  dHlModant,  167  j  to  post^ 
pone  trial,- 168;  to  haivtf  ttie  wHueeaeeoat  of  court,  167. 

A-ppfehenii^n  e€  Offender,  91 -:  wfHkmt  wanant,  91,^— In  the 
ad  of  Mmmttting'theoftnoe,  81 ;  in^caaeof  Hots,'98  ;— 
fUtar olMace commltteA^ 86,  npoo aeliB]^ bf  ftlony,  SO, 
or  npon  suspicion,  26,  in  prevention  of  ot^oes,  87  ; — 
hy  constable,  87  ;-^t^  magistrate,'  37  ;^on  hue  and  evy, 
88;-'«4i'hflMand'wlieiii>  88^;r-^how,  38  ;<~breahing  doors 
to  arrest,  in  what  cases,  28.  Constable  IdHlng,  When 
JUatSfiable,  99.  888.  946$  coastaMe  killed,  nrarder,  89. 
222.  836.  245.  Assault  to  prevenii  arppMhendon,  30. 290 ; 
'  ahMOng  at:^«ifflces',  or  stahb^,  eutthig,  or  woundlhg 
him,  to  prevent  apprehenBio»|  80. 888. 866.  875.  - 
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'    CtaM  ftnd  IMMT)  a»;   IbMH  «C  liifWBliaiWi  «r 

81 )   or  toMMM  Md  muiniit^  W^  ^ 
fheai,  M  ;  ^mmait  IM^  And  vrfaera 
S8$  how  end  In  wktt  «we«r  tafOud,  S4. 
rtMt  fw*  «lK»Mi  «t  MM  uridmMMl^  S5» 
Appreheo^oD  ^miiBt  tMrNUt  vpdn  tedtotmanty  101, 
105 ;  form  of  Uie  mmnt,  1#6L 
Appt^muian,  costs  of,  in  what  iaww  allo#«d/l00  ;  ovAar  ftr 
thtaiy  198. 

ApprMitieet,«Muiltifl|r)^^>  iadictin«it, «9Py  wMiate,  Ml. 
Not  protidliig  Cbetn  with  wxmsKj  fbod,  tot^y  S01 ;  in- 
dictmflBt,  S91 ;  evWeiiM^*909. 

ArgvuMnt  on  writ  of  enor,  9b\ . 

Arming,  to  suppHwi  ft- Mot,  M^  35. 

Armed,  tt  nigfat,  with  iBteBt  to  fli«riB  ftflb  «  d^eUlag^flMBie, 
80B  ;  indictmoDt,  968;  eftdtoncft,  6fi9.  ■ 

ArtnMf  bow,  in  n%lit  poMhiBf,  409. 

Armed  aasembllee,  to  assist  in  smuggling,  C%Sl  tiliitUiMJiity 
ot9d«  iMrag  mnra  wrai  w uf iwionifw  gowni  uBMSy  mki 
witb  another  penon ,  M5 ;  indietment,  586 ;  «Yid«Ma^  686. 

Army,  officers  of,  emp1o5^  in  pre^rention  of  stfttggifaig, 
abaoting  «l  ar  wouttdlng.  SM  j  iadiuHiUdt,  606 1  afi- 
denaa,  686. 

Arraignment,  bow,  1€9 ;  how,  if  defi^ndant  bv  UsMa,  4 : 
bow,  opon  indhstment  for  a  sabaeqvant  idmty,  I'M.  6S4 ; 
bow,  in  casea  of  treason,  685. 

Army,  challenge  of,  103 ;  form  of  it,  164 ;  bow  triad,  M8. 

Arrest  of  judgment,  motifm  ia,  in  what  t»ae#,  178<  11^  * 

Art,  things  Inpt  for  the  purpcwe  of.  hi  a  muaeoMl,  fta^ ,  de- 
stroying or  damaging,  621 ;  indtetmaut;  fifti ;  -iKiidence, 
^iS9 ;  apprehension  of  the  offender,  3S. 

Artifice,  obtaining  possession  of  goods  by,  with  felonious  in- 
tent, larceny,  873. 

Articles  of  war,  bow  proved,  145. 

Aaportavit,  in  lareeny,  what  aoflletont,  888.  %W^ 

Assault  and  battery,  283 ;  indictmtmt,  888 }  ovCdeiMM,  S8S ; 
common  assatt!^  what,  388 ;  coiiiliblo  «ui)M»i  apprabM 
for  it  without  warrant,  88.  jAssaoll  «Dd  doibg  bodily 
bartn^  384 ;  indietment,  384 ;  ei^ideBee,  984. 

Assault  to  present  apprehension,  30D;  8(r^  iBMUettttenl,  900 ; 
evidence,  390. 

Assault  upon  apprentices  or  servallta,  980}  todiaMbMt^  390; 
evidence,  391. 

Assault,  with  intent  to  commit  a  folony,  388*880  ;  hididtment, 
S85;  eridence,  885  $  bail  in,  86 ;  costa: 

Assanit  upon  a  gamekeeper,  388 ;  indictai«arl>  388 ;  -^aldttice, 


AflasnH  npoft  a  jnstlca^of  the  peaoe^  oq-lKScaiist  of  his  preeerv- 
ing  vrwdi)  $^;  iiidiot|ii€nt,38ai  ovidence,  286. 

InwuU  up^n  pffi«ei»«f  tbi  oiiet9BM>  in  the  /Qzerciee  of  their 
d«tgr,  {»87 ;  iadietra^t,  ^7 ;  eyidenoei  667. 

AflMult  upon  piMce  oflloe»  or  reveime  ofHoors,  287 ;  indict- 
ment, 287  ;  endeno&i  288  ;  bell  ln>  65. 

AiSanH  with  intent  to  oommit  a  t99^  908^  iaOietpient,  806 ; 
evidence,  306. 

As«Mtt  wi^inleattproh,  496«629;  iodictmeat».  4^  i  oTi- 
denoe,  425 ;  or  defendant  may  be  found  gailty  of  it  on 
.   iinilMU«t«ii94forrQbbev9».Mw.6Sa 

iMaalt  with  an  aUemi^  to  oommii^  ^  spiaatvra]  ofenoe,  31 0 ; 
indictment,  310 ;  eTidenee,  3Ut 

Aagi^ment  of  errora,  200. 

Assignment  of  peijary,  600 1  how  proved,  605. 155. 

Awi<tanot»  whM,<mak«  a  parson  accessory  after  the  &ot,  17. 

Assistanoe,  constahSe.  may  eWn^,  d  any  {M^BSon  present^  27. 

Assize,  Judges  of,  may  bsar  and  datorauno  all  offences  ooai- 
.  vitladatMa,68* 

Assmniiig  Cidse  name^  aad  drawing  hilli^  &c»  in  it,  forgery, 
ML 

Atylom,  loiwtie,  cvimiaal  lonatios  sent  to,  5, 

Asylum.,,  lunatic,  for  county,  goods  belov^ag  to,  how  laid  in 
indictment,  82, 

Attampi  to «>mB4t  folany  or  roiwdewwanog,  620.  15.  20,iH; 
hiia,5& 

Attempt  carnally  to  know  a  girl  batvieen  t^  aqd  (welve, 
915. 

Attempt  to  4royaif  276 ;  indictment,  276  ',  evidence,  276. 

Attempt  to  obtain  jfoods  by  fiUse  pretenow,  472;  indictment, 
472;etdden<ae,473. 

Attempt  to  set  fiv^  U>  boUdlngs,  sbXpe,  mines,  stacks,  &c., 
ffilO.  527, 528< 

Attempt  to  administer  poison,  258;  indictment,  258;  evi- 
dence, 259.  /  T., 

Attempt  to  flt^at  or  do  ii\iory  to  the  Qiieeo,  509 ;  indictment, 
560  j  evidence,  570. 

Attempt  to  commit  a  rape,  306^  Indictment,  308  ;  evidence, 
308 ;  attempt,  what,  308. 

Attempt  to  rob,  425.  020 ;  indictment,  425;  evidence,  42a 

Allenpt  to  noh  or  mmder,  or  to  commit  arson,  burglary,  ^., 
resisted  and  felon  killed.  Justifiable,  225 ;  if  party  resist- 
ing be  killed,  aonrder,  226. 

Attempt  to  shoot,  with  intent  to  murder,  272 ;  Indictment, 
272;  evidence,  272;  attempt,  what,  273. 

Attempt  to  shoot,  with  intent  to  dp  grievous  bodily  harm,  274. 

Attempt  to  stnmgle,  277 ;  indictment,  277  ;  evidence,  278. 

Attempt  to  suffocate,  277  ;  indictment,  277 ;  evidence,  277. 


636  Ii^tesp, 

j^U^mpt.to  commit  ao  mmatofal  olfeqce,  810 ; 

.  SlOj  eviaepc«,'31p, 
Atteudanoe  of  witnesses,  how  compelled,  ld&  : 
Attorney,  luiw  pjriviioe^  «9  a  wltn^w,  1^< 
Attorney-genenLl'6  fla(  for  writ  of  «rror,  ]d9. 
Attorney  selling  or  coayiertiBg  wUaaWe  sacmitiss  iwHi  arted  1^ 
,  .  him  for  a  «p«oial  .parpo^,  or  for  sails  )HN|uiig^.4S0;  ia*- 

dictment,  459 ;  evidence,  460. 
Ayenue,  trees,  shrubs,  dc^v  gMwisg.in,  d«itvoyjflg  or 

lug,  5(M5;    indictmcpt,  506$  QvHlenco,  5U<5»     '^ 

4ia^  inc(iokinant»  413;  evideikeey  4141 
Auterfois  acquit,  plea  of,  in  whatqa88S,Ul ;  form  vf  the 

plea,  U8;   and  ^  th^  iiBplictMtiaa,  iU;  ericteBeei  11% 

1^;  judgment,  1^3.  •' . 

44i<«^2^  cowfidy  or  at^«ui^j  F^^.^f,  114 ;  «vidsiied»  IM. 


Backing  wnqnants,  33;  form;  of  .tlie  indoraement,  94  f  pf*- 

ceeding  upon  the  amiBt  under  it^  54*  . 
Bail,  55.  52 :   in  tre»«i>n»  ^ ;  in  folony  and  oertain  ftrfato^ 

meanorsy  55;  in  ^er  mtsdemoanoiv,  58;  form  of  Ite 

recogniianee,  56 ;  ind  the.notltie  of  ity  56;  in  wlMt cases 

and  how,  after  commitment,  57. 
Bail  in  error,  ^00. 
BaUcte,  larceny  by»  382.  884,  385.  387.    S«r¥ant»  net  bailea, 

^6 ;  person  haying  the  hare  use  of  goodtf)  ao^  teilee, 

887.  . 
Bailee,  goods  in  larceny  laid  to  he  the  property  of^  358.* 
Bank,  entry  In  the  books  of,  how  proved^  147. 
Bank  notes,  and  banker's  notes,  described  as  moB^,d67.00. 
Bank  notes,  foi^gery  of,  555 ;  hank  paper  <for  fo^sed  natat^ 

making  or  having,  555 ;   plates  rfor  foiged  bank  ttotes, 

.  making  or  having,  555. 
Bankers'  notes,  forging,  555 ;  making,  using,  or  having  {wper 

or  plates  for  them,  555. 
\  Bimkera  selling  or  converting  securities,  &c.,  entruetad  to  them 

for  salb  keeping,  or  for  a  special  purpose,  459 ;  indict- 
ment, 459;  evidence,  460. 
Bajoker's  clerk,  larceny  by,  387. 
Banks  of  rivers  or  sea  banks,  breaking  down,  and  overiowing 

lands,  512 ;  indictment,  512;  evidence,  513.  * 
Bankrv^t,  offenoas  by,  venue,  74. 
Bankruptcy,  proceedings  in,  bow  proved,  144. 
Baptisms^  rcigisters  of,  evidence,  145» 

Barge,  stealing  from,  on  a  navigable  river,  &c.)  437 ;  indict* 
,     ,ment,  437 ;  evidence,  438. 
Barking  trees,  50(S;  indictment,  506  ;  evidence^  506.  ■ 


Indeh.  HSf 


— ^riotOQsly  beginning  to  demolifth,  494*,  Itidictaidnt^  484; 
evidence,  494.         .      .        •< 

Baronet,  a  name  of  <Hgiifty,  and  ptrefX  ^  ffa^  natte,  79.    '  ' 

Barrister,  privile^  of,  as  a  wttnen,  153; 

Baatitd,  tM^  named  In  MHelmeiit,  79,  Sa,  81. 

Batte^r,  29» ;  luUctiaent,  388 ;  evidduce,  28»;  1>atfet7,.what, 
283.  ' 

BMttry  and  Ml>Miig)  ptt&liftmeilt,  4M. 

Bagin^  lighfeto;  in  a  ertttilnal  trial,  198. 

Beginning  to  demoUsh  a  hwiM,  ebureb,  kH.,  494 ;  indl6ftnent, 
494;  evldenee,  404. 

Bench  wwrant,  in  whtfi  dasee,  108;  form  ItVf  it,  104. 

Berwick,  Nortliumberland  tlie  next  adfjMnHiff  connty  to,  64. 

Beat -evidanee,  to  be  gi  viMi » 188  >  -  wrictni  endence  betted  ilhan 
parol,  136. 

Bestiality,  811;  indictment,  811;  evidence,  311. 

Bet^  pretended,  larceny  by,  37^. 

Bigamy,  610;  indictment,  610  ;  venue,  74 ;  evidence,  610. 

Bill  in  eqirtty,  tiotir  proved,  146'.-^tea!hig,  otiBteiiiifn^,  or 
destruyiug,  897  ;  indictment,  887. 

BUi-of  axeeptiona,  dees  net  lie  in^a  oHmtahil  case,  171 . 

Bin  of  eseluaige,  lareeny  «f,  891 ;  Indictment,  891 ;  eridiBnce, 
90%;  Mil  liiast  he  duly  stamped,  149;  ^rgery  of,  5M. 
684. 

Binding  prosecutors  and  witnesKs,  b^  recognfzance,  47.  69. 

Bbtli  of  child,  concealing,  397 ;  indictment,  997  ;  evidence, 
998;  bail,  66. 

Blacic  cawke  or  black  lead,  stealing  from  mines,  416  ;  indict- 
ment, 416 ;  evidence,  416. 

Blank  bank  notes,  makfng,  bating)  Or  asfng,  666. 

Blank  warrant,  bad,  M9. 

Boat,  stsallng  fW»m,  on  a  navigable  Hver,  487 ;  Indictment; 
487 ;  evidence,  488. 

Bodily  harm,  aissault  and  doing,  284  )  hidi«tni«nt,  984 ;  evi- 
dence, 985. 

Bodily  harm,  grievoas,  causing  gdnpowde^f  to*  eYplode.  with 
Intent  to  do,  978 ;  indictment,  378 ;  evidence,  979.  S«ttd^ 
ing  e9rploKi\e  snbstancei' with  intent  to  do,  979;  indict- 
ment, 970;  evidence,  980. 

Bodily  harm,  grievous,  throwing  corrosive  fluid  at  or  on  al 
person,  irf«h  intent  to  do,  980;  indictment,  280;  evi- 
dence, 280. 

Bodily  harm,  grievous,  engines  calculated  to  inflict,  Mttth^,' 
994 ;  indictment,  994 ;  evidence,  994. 

Bodily  harm,  grievous,  inflicting,  988  ;  indictment,  988 ;  oti-. 
dance,  988. 

Bodily  harm,  grievous,,  shooting  or  attempting  to  shoot,  with 
intent  to  do,  974 ;  indi<ftment|  974;  evidbnoe,  974*     - 


niwllly  ftvpiy  ^gilevMMy  iiahhtogy  eiMteg^  nr  iwnim|faigv  vift 
intent  to  do,  262;  indictmenti  taS;  «ri4e«<aB^  .263 ; 
gfiOTMS  boiUly  banoy  what,  90i. 

Bodily  injaiy,  daogafoosto  life,  dok^,  900^  iaditttmflnk,  S09; 


BoHiiig  water,  tbrowing  over  a  penoD,  881.  - 

Borougbs,  Jurors  Id,  160. 

Bdundariea  of  co— i*ea»'ofcipaa^  nmiitiiitad  oo^ 

66^ 
Bozioff,  death  by,  manslaogliler^  ft86^ 
fi0y  nader  fomteen,  cammt  be  guilty  eff  Tape,  806  ;  bat  ^ 

may  be  guAltgr  of  aidldg«Bd.ab0ttte«r  asMitliery  80?. 
Breai,  flzed  to  a  buildlqgr*  BliMfcBtig,  or  onttiiig^  nppiafl^  ^t 

with  intent  to  sted,  411;  iadfetmeal,  ill;  «ridMca,41S. 
fitfeacb  ef  duty  aa  a  peaOB  bAker,  ball  ibr,  66. 
Breach  of  the  peace,  constable  isay  a|i|Hhebeiid  to,  M;  bat 

not  when  eommitted  out  of  viow^  without  wamii^  M, 

87. 
Breach  of  prison,  yenue,  73. 

BMskinf  bulk,  by  carrier  or  other  Jfaaileo»  and  ifeaaling^  084.' 
Biaaldag  a  dwelUag-boosey  in  bmglary,  330 1  luObtiiiLlite 

breaking,  whait,  881  • 
Braekiog  o«t  of  a  daMUng^hoiise^  when  burglavy,  948;^- 

dictment,  348 ;  evidencey  343;  breaklag  oot,  whai^  343. 
BaMfcinf  and  entiring  a  dwalling  boaae,  and  Mealing^  3ti ; 

Jndktment,  847 ;  eyidenoey  847 ;  *te»liot,  848w 
9rciddng  and  entering  a  building  within  the  evrttiagey  and 

stealing,  844;  indiBtment,.844;  arideMe,  344. 
Breaking  and  eot^lng  a  chiutih  or  ehapel,  and  etealtog^  850 ; 

indietment^  360 ;  etidenee,  861. 
Breaking  and  enterlog  a  sfaop)  warahonse,  or  ooaatiog^^ioaft, 

and0tealing,848;  faidictaieiit,  848 ;  «fidfioce,84a 
Breaking  lead,  iron,  Ac,  axed  to  haHdlags,  with  Ment  to 

steal,  411;  indictment,  41 1;  evklenoe,41^ 
Breaking  or  damaging  trees  or  sfanibiiy  te.»  606 ;  indkfancDt, 

686 ;  evidence,  606^ 
Breaking  or  destroying,  silk,  woollen,  linen,  or  cotton  0Oods  in 

the  loom,  &».,  498;  indietmont,  408;    evidenoe^  486. 

Entering  a  building  by  force,  to  do  so,  600 ;  indictment, 

600;  evidence,  601. 
Bveaklng  or  destroying  warps  of  silk,  ootton,  kc»f  or  twrlaiii 

machinery,  400 ;  indictment,  400 ;  evid^ee,  400.    £n- 

teriog  a  building  by  force,  to  do  so,  60O;  iodttiliao9, 

600 ;  evidence,  600. 
Breaking  open  doors  to  aivest  an  offender,  in  what  esaM^  19. 

844 ;  if  officer  opposed  and  killed  in  doing  so,  murder  or 

manslaugiiter,  844. 
Breaking  down  the  dam  of  a  flsh-pond,  616 ;  indictment,; 616 ; 

evideooe,  616« 


BttMng  damilbB^'dam  of*  mUl^palid^  ftl^?^  WPotHMl, 

517 ;  •videnc«,  517. 
Breaking  down  sea  or  tvVBp  b«ile%«nd  wwDawhy  Jamte, 

did;  lndietm6Kit,dl8;  evideneoy^l^w 
Bridge,  destroying   or   damaging,  617;    lndioteeot|  -6)7 ; 

evidence,  618.     ' 
Bridge  of  a  mine,  destroying  or  damagingy  610^  iwjiotnwilt, 

610 ;  evidence,  510. 
'Broker  adUIng'  or  tCMvavMog  .imida  or^scwitieB  sntraiBtai^^ 

him  for  saft  keeping  or  lor  a  special  purpose,  460 ;  in- 
dictment, 459 ;  evidebce,  460. 
BttNding  witbip  tlie  eurtHagc^  lireaidog  tmd  enterii^,  atei 

steuling,  844 ;  iadictment,  944 ;  evldenoe,  344. 
Bttildiug  u«ed  in  ikrmtng  land,  setting  Are  to,  401 ;  in4M- 

ment,  491;  evidence,  401. 
Building,  lead  or  iron,  4dc.,  fixed  to^  stealing,  411;  indict- 
ment, 411;  evidence,  41!^ 
BiitMttiy,  enteriag  by  fiiroe^  to  destregr  goods  in  proooss  of 

manuiiutare,    or  macliinery,  600;    indictment,    500; 

evidence,  501. 
Bttilding  u«ed  In  canTiag  ontitsle^  te«,  setting  Are  to,  490 ; 

indictment,  486;  evideaoe,  486i.     ftiotoaeljr  lieginadt^ 

to  demolish,  494 ;  indictment,  494 ;  evidenae,4d4w 
Building  need  ibr  mines,  destroying  or  damaging,  610;  in- 

dietmettt,  fidO;  osidenee,  611. 
fiofldfaig  belonging  So  a  csilirBy,  doek,  canal,  or  nftvigatioh, 

setting  Hre  to,  6tl;  indictment,  621;  evidaoo^^L 
BaildiAg  belonging  to  a  tumpikei  throwing  down  or  dtttrejjf- 

ing,  618 ;  indictment,  618 ;  evidenoe,  618. 
BvAcy.tireaklng,  by  earrier  or  other  baiktt,  and  stealing,  dfl4i 
Bull,  steaUng,  398 ;  indictment,  898;  evidence,  3U8. 
Burglartousiy,  in  indictment  for  bnrglsary,  91 . 
Boigliry ,.8S8 ;  indictment,  8^  ;~«*evideaee,  930,  of  thebieak- 

tog,  830,  tiM  entering,  332,  of  the  dwelllng^hqose,  938, 

ownership,  336,  and  situation,  889,  and  the  intent,  340; 

verdict,  a41;  principals,  341. 
Burglary  and  personal  violence,  341;  indictment,  342;  evi- 
denoe, 341. 
Btrglary  by  breaking  out  of  a  house,  342 ;  indictment,  343 ; 

evidence,  843. 
Burials,  registers  of,  evidence,  145. 
Bimdng  a  house,  out^house,  loe.,  486;  indictment,  486; 

evidenoe,  486w 
Bufilliig  a  hoiise,  any  person  being  therein,  489 ;  indietmen^, 

489;  evidence,  490. 
Burning  farm  buildings,  491;  indietaiient,49l;  evideuee,46^1. 
Bsndng  liay ,  alraw,  &e.,  in  a  fium  tHiilding,  with  Intent  to  set 

fireto  the  building,  492 ;  indictment,  492  ;  evidenoe>  492. 
Burning  a  ehurch  or  diapeli  493;  indictment,  498;  evi« 

denoe,  493. 


6^  Iniest. 

Burning  crops  of  cQim^  plantadooB,  kc,  dfM ;  ladUbsMt^  WBf ; 
evidence.  503. 

Burning  BttAs  of  ooniy  haj,  peat,  ftc.,  689;  ludfetrntai, 
503;  evidence,  d04. 

Bomfng  or  setting  fire  to  mtnee,  507 ;  Indietmeat,  fi07-;  evi- 
dence, 908. 

Burning  Btntions,  wsrfttioines,  &c.|  brion^jfi^  %^  TaOwnjUy 
4eik»,  eanakr,  fte.,  dSl. 

Burning  ships,  696 ;  indictment,  fiW;  •fld«Boe,fifi3.  .An- 
Ing^diips^'wheNbrliiiiiendMVwed,  &e.,  ^a&»  Indfoi- 
ment,  525;  evidttiee^  fiM^  Bultitng  •Upst^pr^fidiee 
Ae  owner  or  oadflnRttaBs,  ^S7«  Jllenipt  l9  lMvni4^p% 
odnesy  bnildkigS)  &c^t9. 

Bqtfv  ite^UAg  plate,  380. 

Buying  iorg/Bd  bank  notaa,  555* 

C. 

Cabinet,  any  matter  of  art,  science,  or  object  of  cnrioaf^ytepC 
in,  damaging  or  destrojingj  631 ;  indictment,  ^1  7  evi- 
dence, 582.' 

Calf,  stealing.    &ee*' Cattle." 

Canal,  larceny  daring  a  journey  on,  veno^,  06. 

Canal,  stealing  from  a  vessel  on,  438 ;  indhtaMnt,  487  $  tvi- 
dence,  438. 

Canal,  breaking  down  the  banks  of,  512 ;  indlctaent,  618  ; 
evidence,  512.  Destroying  locks,  sluices,  l&e.,'618;  in- 
dictment, 513 ;  evidence,  513.  Brawin^  up  pOes^  fto , 
in  the  banks,  614;  indictment,  51d;  evMence,  614. 
Drawing  np  flood-gates,  or  doii^  othcsr  damage,  614; 
'  indictment,  514 ;  evidence,  615.  6ettfaig  Are  to  wirs- 
hoiises,  tcCf  belonging  to,  &U  ;  indictinent,  681 ;  evi- 
dence; 521. 

Cannel  coal,  stealings  from  mines,  415?  tfcdictmeBt,  416; 
evidence,  416. 

Cannel  coal,  mine  of,  setting  -fire  to,  687 ;  iadletlAiflMty  407 ; 
evidence,  508. 

Capias,  writ  of,  in  crimlnat  teases,  109.  Capkiw  ewm  pre- 
damatione,  in  what  cases,  108.  Capias  mtfaffahtm,  and 
special  capias  utlagatum;  103. 

Caption  of  indictment,  70 ;  ibrm  of  it  at  the  aflsi2es,'76 ;  at 
the  sessions,  77. 

Ctoding'wool,'&c.,nmdiines  used  in,  destroying  or  daniaging, 
4S0 ;  indictment,  499 ;  evidence,  499. 

Cardessness,  oflbnces  commtttM  ttuv^ngfa,  9 ;  hoMfcfde  fHMk, 
219,  220.  214. 

Caricature,  libel  by,  319. 

Carnally  knowing  a  gli'I  under  t6n,  811;  indietineiit^  814; 
evidence,  312.  Carnally  knowing  a  girt  between  theairn 
often  and  twelve,  312 ;  Indictment,  312 ;'  evidence, ^19. 
A  boy  under  fourteen  cannot  be  eonvlctatf  of  it,  9w  '^  - 


Indeaf.  6it 

Citfftffr,  Iwoeny  t»y,BM^  38^. 

Carrying  away,  in  larceny,  363.  379 ;  In  robbery,  4^2. 

Caaa  lor  the  erimwsl  ajj^al  pojirt,  wjhat  it  jshaU  state,  195. 

Cast  on  shore,  ships,  stealing  from,  440 ;  indictment,  440 ; 
aridenee,  441.  •  DattroyiBg,  531 ;  indiotment,^  531;  evi- 
dence, 632.  Impeding  a  person  saving  himself  from,' 
5«S  ;-m^<?tnMBt,  53fi ;  evidence,  532. 

Casting  away  ships,  whereby  life  is  oadangered^  535  >  Indict- 
vent,  5S5  -,  evidbsnoej^  586.  . 

Casttng  away  shijM,  to  pr^ndice  the  owner  or  uaderw^lers, 

527  ;  indictment,  6S7  *,  evidence,  548. 
Cat,  not  the  6«l>ject  «r  Utfceay  at  comnKm  law,  363. 

Cattle,  stealing,  3$)8 ;  indictment,  89B }  evidence,  306.  Kill- 
ing, with  intent  to  steal  the  careafle,  401 ;  iadietuaeiitj 
401 ;  evidence,  401.  Halidoaafy  killing  ot  UPMaMlfkig, 
523;  indictment,  523  ;  evi^nce,523. 

Ctfitian  to  pdwrner^npon  his  examination  before  a  magistrate, 
42.  131. 

Caution,  want  of,  in  doihg  an  a<n,  homicide  from,  man- 
slaughter or  murder,  218. 

Central  criminal  ooort,  have  jurisdiction  of  all  oiS&nces  com- 
mitted at  sea,  66  ;  in  what  other  cases,  75 ;  form  of  the 
venue,  66,  75. 

CertalnQr  requiarad  in  iadictmout,  67—80.  91 ;  exceptions, 

CertifioalB  on  commitmeut,  of  the  magistrates  consent  to  ball, 

57  I  form  of  it,  57. 
C«ttlficate  of  former  conviction,  as  proof  apon  a  trial  ibr  a 

subseqaeat  Jblony,  143;   of  acqai'tal  or  conviction,  as 

proof  of  a  plea  oiauterfmi  acquit  or  convict ,  143. 
Cortificate  of  the  clerk  of  assize  or  of  the  peace,  of  a  decision 

of  the  orkninal  i^ipeal  court,  107. 
Certificate  of  indictment  being  found,  to  obtain  a  warrant 

agaiast  the  defendant,  105 ;  form  of  it^  105. 
Certificate  on  recognizance,  of  party  not  having  appeared  In 

pursoance  of  it,  37  ;  foi-m  of  it,  30. 
Oartifloate  of  registiy  of  a  ship,  evidence  of  what,  146. 
Challenge  to  fight,  sending,  venue,  74. 
GbaUenge  of  jurors,  163. 101  :  to  the  array,  163,  form  of  it, 

164,  and  how  tried,  165;— challenge  to  the  polls,  how, 

164  ;<— peremptory  diallenge  i^  treason,  163.  566,   iu 

felony,  163. 
Chanee,  affaoees  committed  by,  and  not  designedly,  9  ;  Lonii- 

cide  so  committed,  216. 
Chancellor,  killing,  treason,  567. 
Chftpel,  biealuQg  into,  and  steaUog.  850 ;   indictmeat,  350, 

851;  evidence,  351.    Setting  fire  to,  403;  indictment, 

403;  evidence,  493.    Riotously  beginning  to  demoUsh, 

404  ;  ii^dictmeut,  494  ^  evidence  494. 


611.  i   o  .    ..  .. 

eridence,  504.  T-  «' 

CaM]i;il^rtbfigraod>zy,  iai7  tfaei)^(l^9i^  ' 

Chasing  deer,  in  inclosed  pladOS^  40a-;;JiiiintiB<W|tj;4W>«yi» 

d0ade,4id2.    In  toinck»eAplace»,^«8  ;  ln(IRhmB<,  i»t' 

evidence,  404.  .i  . 

CfaeatiDg  by  ffilte  pretendta/  4687 '  Cbent-at  cammoii  Jnv,  438w' 

Cheating  bjwoMdogifaioe^  417.  '  i     .!::<'. 

Chntua/forga^  o4  556. 558.  '"  ^      (^:o 

Gbeqoe,  laMeoy  of|  692.  664;   IndifttibeBt,  881.*8Ml«84; 

evidfliiee,  80d.   '  t,- '.  •    •'' 

OdUin  tliiewoMt)^  tH>(^  (Im  Mdjert  of  homMde^  IHlp  tatif 

After  being  broii|fbt  farih,  it  did  ot-tm  ia^ny  xMihred 

before,  it  ia  otherwise,  811, 212.  «  '        .      -     , 

iZUd  Q^a^  JiMti4r  Jnmialdv  in  idafeHiaai  paaifMlv'^t^^'*"* 

potent,  in  defenee  of  child,  225.  j: 

Child,  concealing  tha  birth  of,  297;t;idlcftmaiit,299;  feivldiBoey 

298 ;  what  a  conoealmeat,  29di  .t^-  :^ 

aiM^8taaMiig,29e.;  iflNlMti|iaiit^20Q^aTUattM,aQO. 

Cliinaae,  may  be.witneseea,  150.  >•'. 

Chloro&rm,  aaing,  for  thepnrpoae'  of  eoninUttfiig  ^-Mamff^ 

482^  indi£0nana»482;  aind«noay4a^ 
Church,  hvealdng  into,  and  tteaJing,  850;  IndiotaoBD^SSO; 

«fidflBOQ^85U  Stealing  Vadyiroo^  or  fi3itve8>&B.,'ftona^ 

412  {   indielment,  411 ;  eyidenee,  412.    Sediagflnto, 
.      496;  i|idi<;tmQat;40as  eTiifeBOoa»4aS*    BiojUMvlpMgfai- 

niiig  to  d^pwiliifa^  4^s    indfotment^'  4(M;  ovtidenee, 

404^     XMrpyipg  4>r  dunaging.  any  tnoewttflnt,  pie- 

tniB^  or  atg^tae  in  it^  522;  IndtetmeBty  *9^^-mikmo6^ 

£23.  .  i 

GkcacoMmMk  ovidence^  what,-  aad.  in  what  ^aaea,  |d4r;  of 

lamny,  669 ;  in  whataasea,  671.  .       . '« 

City^ooantjo^opi»ca»ha^«!haKtotobetriod^64.;  vaHpe,64 
Olaim  of  right,  in  whai  oaaea  ityaevqnta  a  tiddfig<,firaa^euig 

daeniBd  larM^,  666. 
Gteck^  Uuxsaoy  by,  442.  696.  667  ;  Indicteeat,  44^;.  «MeDoe^ 

••446. 
Cl«rk»  enbenlement  by,  446 ;  indtctDiont,  446,  etviklflnei^  440. 

TbB  like  by  a  cIjsiIl  of  a  b^tefit  aocio^,  .461^  jderk  of 

tha  gnaediaos  of  a  liolon,  4al;  derk  of  a  Bavinss*  4Maik, 

:451.. 
OloAh^p,  not  proriding  fo^  appftinttoaa,  ^.,282;  ladiolBMnt, 

291 ;  evidenee^  292. 
Ooach¥4ioato,  setting i6re  to, 485;  indiotmeat,.465^  avilenee, 

486.    Riotoitsly.beginnitig-todeinoUahy494;  hulfetaieiit, 

494;  jaTidance^.494. 


Cc^U  mliie,.  Btteallpg  from,  415 ;-  hidiotmBirt,  416  ;  erMeaut^ 

418. 11.    Sfttdng  fire  to,  607^  iadietimnt,  S07%  evideBcs, 

607. 
Godldl  tQ  a  Ml,  ttbuiio^y  dettroyiog,  op  cptionliagy  306  ;  Ink 

dietnMnty  306 ;  endenod,  a06. 
Calp,cMiitfli^4|ii^69l|  UMUoliBoaty  671.;  yeuaiB,  7d;  cvi- 

deo^  571. 11. 
CmBy  simutoiftity  ulleriDg,  572)  indtetnoity  673;.  BTidftptt^ 

672.    Uttering^  having  otiier  baye  oohi  in  hlapo^poMion^ 

673;   iodiclnent,  573;   evidfiiMe^  574.     Utttrlitg  tsru^ 
t.  4(ri|iiiiiteaidi^a,  676;  iodietmeftt,  576;   ovidencet  57fiy 

U^ering  alter  a  former  oouTictioD,  575  f  indictment^  575; 

«f uknee,  576*    Haviapr  ban  eefai,  with  infcept  to  vMat  it, 

677  ;  hidictDHaty  577 ;  eTideiioe^677. 
Cdt    See  "  Cattle.** 
Combat,   eodden,  hoioioide  In,  when  mandaaghtor,  when 

murder,  3S9;  strangar  condng  ap  and  taking  part- i^ri  H^ 

if  MUUg.  or  mieif  manelaughtetv  33^  ^33^ 
Commencement  of  indictment,  76. 
ConualMlm^saQf  iarnpike  rcade,  how  naiadd  in  iiMHetinept» 

83. 

OiiHitriiiiiiiwui  «f  Mven,  Imviiaiiied iaindictnaDt,  83. 

GofumiliiMnt  and  araminatioa  of  oiRjadem,  36;  taking  the 
difiaetttQiiBy  36,.  and.<bi«i  of  them,3a  ;r--f8maDcl,  36,  and 
ftm  of  ifwnmt  doing  |o,  S7  ;  oc  a^oumlhg,  and  aUow- 
iig^  Uie  IMM^  to  remain  at  lafge  oa  vecognizaaoe)  37, 
lormof  reoognlfeaaca  and  notice  of  it,  38,  and  oertSficate 
indened  of  tbepartyfs  non-aiipearaiiee,  89  3 — tmaoMm 
of  irikmm^  39,.aad  fotm  of  it,  40,  or  warrant  vfaeft^  the 
aammoai  has  not  been  obeyad,  40,  or  tatha  flnt  imlanoe, 
41,  and  warrant  of  commitment  of  witnew,  for  vefiisipg 
.l|i^.giY«  endenee^  4S ;  prisooef^  dafimbe  belM  the  magtt<* 
trale,  and  previous  <!autiesy42y  and  hitatat^qienttheTe- 
t^aa*  43y  abo  «8uftk>ti  ti^litai  as  toaay  pieviona  jndi|^ 
toant  by  tfafaat  of  proBaiae  to  oonlaaB,  43  ;'^<fiadiaiga  of 
aeaamitment,  44,  and  form  of  tbd  warrant  of  commits 
teMt^46(  aiiiavs  Gommitted  fbr  tiialattho8eaBions,.46| 
4iff  al  the  asaizea,  45,  or  where  the  offence  has  beeajcom- 
. '  mitted  In  ft  votmty  of  a  citjri>l>  tolvn,  46,  or  tiNKng, ibc, 
aot  beiag  enaatiea,  47  ;i-4>ind2ng'  over  proaecoitot  and 
Hitacaaaa  \sy  re^ognizaaae,  47,  foraas  of  tham,  4d<— 61, 
and  transmission  d;  them  and  the  depositions,  47 ^  o#py  of 
^epoaitlons'to  the  defendant,  &l^*-£san»laaUon  ajad  «Qm« 
aitment  where  the  arrest  is  in  a  diAnreiit  county.  iW>m 
thai  iavdiiek  the  offenea  waa  eommitled,  61,  wtoari^ 
wlieiat  tha  avidenoe  ptfoves  the  •  ehaiige,  61  <  warrant  irJbiere 
the  evidence  does  not  prove  thadiarge,  63^  ai0  fcrm  of 


614  imdem, 

%  62,  costs  of  consiable,  53^  and  order  for  themj  54-^ 
How,  where  the  armt  is  under  a  backed  warraDt,  £4. 

Commitment  of  a  party  indicted^  lOS,  and  fi>rm  of  ttie  war- 
fant^  1U6. 

Commitment,  bail  how  taken  after,  $7«  , 

Commitmaot  of  juTenile  offendet^,  ddy  00^  tod  Ibrm  of  % 
dl,  68. 

Common,  tenants  in,  how  named  In  indictment,  81 .  SK  ;  caa- 
not  be  guilty  of  larceny  of  the  good^ln  common,  SGft. 

Common  assault.  889 ;  indictment,  882  ;  evidence,  288. 

Common  law  miademoaiior,  punishment  o(  185. 

Common  law  offenoe,  conclusion  of  indictment  for,  9. 
'  Compassing  and  imagining  the  dealh  of  the  Qneen,  trouoa, 
564 ;  indictment,  564 ;  see  *'  Treason/*    ComposslBg  ts 
depose  the  Queen,  568 ;   indictment,  507 ;  Kmitatioa  of 
prosecution,  660 ;  eridence,  569. 

Complaint  to  a  justice  for  an  indictable  ofibiee,  30;  foita  of 
it,  31. 

Compulsion,  persons  olTending  by,  10. 

Concealment  of  birth,  807 ;  indictment,  807  y  evideiice,  296  { 
bail,  65  ;  concealment,  what,  890. 

ConeealflMntof  a  will  or  eodicil,  396 ;  indictment,  396 ;  eri- 
dence,  396. 

ConcluaioQ  of  indictment,  08 ;  want  of  a  proper  one,  dS. 

Confession,  125:  to  a  prosecutor,  constable,  Itc,  IfS;  mast 
be  without  inducement  by  threat  or  promise  of  fiivoiix, 
186: — bedfore  a  maipstrate,  131,  the  usual  caution  bdng 
previously  given,  132.  43,  44 :— not  evidence  against  tbs 
receiver  or  accessory,  477. 

Conftsaion  by  plea  of  guilty,  110. 

Conies,  taking  or  killing  by  night.  In  a  waiten,  404 ;  iadlet- 
ment,  404 ;  evidence,  405. 

Connexion,  having,  with  a  girl  under  ten,  311;  indictment, 
311;  evidence,  312.  The  like  with  a  girl  between  tea 
and  twelve,  312 ;  indictment,  312  ;  evidekioe,  313. 

Conspiracy,  615  ;  indictment,  615;  venue,  72;  evidence,  61S. 
110.    Conspiracy  on  the  high  seas,  68. 

Conspiracy,  a  wife  may  be  indicted  With  her  hosband  Ibr,  7. 

Constable,  arrest  by,  27; —  without  warrant,  81,  when 
the  party  is  in  Uie  act  of  committing  the  olR^ooe,  81, 
(how  in  case  of  riot,  84,  25) ;  and  after  ofibnce  commit- 
ted, 25,  on  a  charge  of  felouy,  86,  or  on  sujspicio^,  8fl|| 
in  prevention  of  offences,  27 ;  on  hue  and  cry,'  88; 
how,  28 ;  he  may  demand  assistance,  87 ;  kiltifig  by, 
when  ^stitiable,  20,  being  killed,  murder  or  man- 
slaughter, 20,  30.    Arrest  by  hfm;  under  a  warrant,  33. 

Constable,  assaulting,  287  ;  indictment,  287  ;  evidence,  28& 

Constable,  confession  to,  125;  must  be  without  InduoemaBt 
by  threat  or  promise,  186. 
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Co9$tabl(9'B>  P99t«,  of  conyeying  a  pr^oner  into  another 
county,  53 ;  form  of  order  for  them,  54. 

Cosstroctive  breaking,  In  burglary^  331;  constructive  taking 
in  larceny,  371 — 3T0. 

Contra  formam  ttatuti^  conclusion  of  indictment  by^  OS!. 

Conyicted  fdoA,  a  com|>et9nt  witnedtf,  155. 

Conviction  of  juvenile  offenders,  59;  in  what  cases,  59*;  by 
whom,  ^9;  summouB  or  warrant,  60;  conviction  and 
comniitment,  60;  form  of  the  conviction^  61;  form  of  ^e 
commitment,  61.. 

Conviction  before  a  inaglsttate,  bow  proved,  142. 

Conviction,  previous,  how  proved,  upon  an  indictment  fbr  a 
subsequent  offence,  143.  576.  626,  or  in  support  of  a  plea 
of  auterfoU  convict,  143. 

popper,  ripping  or  stealing  from'  bolldings,  kc,  413;  indict- 
ment, 411;  evidence,  412. 

Coppice,  setting  fire  to,  503;  Indictiment^  502;  evidence,  508« 

Copy  of  depositions  fbr  defendant,  51. 

Copy  of  indictment,  in  wliat  cases  defendant  entitled  to,  90, 
565. 

Copy,  examined,  proof  of  a  record,  &c,,  li^,  147. 

Copy  of  court  roll;  forgery  oi,  556. 

Com,  crops  of,  setting  fire  to,  502;  Indictment,  502;  evi- 
dwce,503, 

Qqra,  stacks  of,  setting  fire  to,  503 ;  Ind^tment,  503 ;  evi- 

I      dence.  504. 

Coroner*8  inquisition,  how  party  arraigned  on  It,  108. 

Corporate  town,  county  of,  offences  in,  where  tried,  04. 

Corporation,  how  punishable  by  indictment^  d;  ^ ;  how  in- 
dicted, 79. 

Corporations,  proceedings  of,  how  proved,  146;  entries  in* 
Uieir  books,  how  proved,  147. 

Corporation  seal,  forgeiy  of,  563. 

Correction,  homicide  by,  when  by  accident,  wben  man- 
slaogbter  or  murder,  218. 

Corrosive  fluid,  throwing^  at  or  on  a  person^  280;  indictment, 
280;  evidence,  281. 

Cofts  upon  trial  of  an  indictment,  186 ;  in  prosecutions  for 
felonies,  186,  for  mi»demeanors,  187 ;  costs  of  attend- 
.  Ing  before  the  committing  magistrate,  188.  In  prosecu- 
tions for  offences  at  sea,  188.  In  other  cases,  189.  Costs 
of  apprehe.nsion,  189,  192.  Whtii  costs  allowed,  100 
Costs  taxed^  and  order  fbr  them,  191  ;  how,  for  oflbneat 
in  a  county  of  a  city  or  town,  19!2. 

Cos^B,  upon  an  indictment  for  libel,  322. 

Coets  of  coni»tabIe,  for  conveyhig  a  prisoner  Into  another 
.    county,  63. 

Cotton  goods  in  process  of  msinufkcture,  stealing,  436 ;  Indict- 
ment, 436 1  etidence,  437. 


Cotton  ^^kmIs  in  Ite  loodii  Jto.y  ftertraylii^,  406  j  ioHetMUBtitf 
400 ;  eTideoOB,  498.  Cotton  wrpB,  famkhig  or  daatroy- 
lugy  409;  faittetrnwit,  400;  erJMeue,  40a  Entaring  a 
bnikliiig  fay  Imob^  to  commit  either  of  theie  ofiknooB,  600; 
indictment,  500 ;  eyidence,  601. 

Counterfeiting  the  coin,  571.    See  ''  Cbfru" 

Counts,  jofaider  of 'OS  ;  ibr  the  «tme  offenoe,  W;  font  dlflhwrt 
ofeioeByOS;  for  oeFenllareenieB,  900 ;  verdict  on,  175, 
170. 

Coiintin,  oAnow  on  the  bonndaries  of,  wiiere  tried,  0& 

Couty  of  A  dty  or  town,  oflbnoes  in,  comaiitBient  for  than, 
ho«9  46 ;  where  oflbnoe  triad,  and  foim  of  veane,  04. 

County,  indictments  against,  how,  70. 

Goanty,  property  of^  hosr  laid  in  ijidietiileBt,  81;  MMoied  fat 
variance,  86,  100. 

Comty,  inhabitanlaof,  eompetent  witneotoe  for  H,  158, 

Ommty  oonrts,  evidenoe  of  proceeding  in,  143. 

Council  of  a  boroogh,  exempt  from  serving  on  jnfia^  168. 

Counsel  for  prosecution,  167,  and  note.  Counsel  for  dufaate, 
160. 

Counting-house,  breaking  and  entering,  and  stealbig,  348 ; 
indictment,  348 ;  evidence,  840. 

Country  bankMiotes,  forgery  of.  655 ;  Itrceny  of,  808. 

Courts,  foreign,  proceedings  in,  how  proved,  144. 

Cou^,  Inibrtor,  proceedings  In,  how  proved,  144* 

Courts,  proceedings  in,  in  what  cases  publicatioa  of  ttan  a 
liliel,  381. 

CovortuiV;  when  a  defoncefor  a  woman  imtieted,  6-^. 

Cow.    See*'C<i«fo." 

Cnek,  stealing  from  a  vessel  in,  438 ;  indletaieiit,  487 ; 
evidenoe>  488. 

Criue,  threatening  to  accuse  of,  with  Intent  to  axtort,  888 ; 
indictment,  323 ;  evidence,  SiU, 

Crime  does  not  render  witness  incompetent,  155. 

Crftninal  appeal  court,  194 ;  the  court  and  its  Judpteey  104; 
case,  106  ;  hearing  and  judgment,  106 ;  subBequeaart  pro- 
ceedings, 106 ;  oei'tifleate  of  the  clerk  of  assise  or  clerk 
of  the  peace  as  to  the  decision  of  the  court,  197. 

Crops  of  com  or  pulse,  setting  fire  to,  60S ;  indlctraant,  608 ; 
evidence,  603. 

Curtilage  of  a  dwelling-house,  building  within  it,  wliat,  in 
burglary,  335.  Breaking  and  entering  a  building  wUhte 
the  curtilage,  344 ;  indictment,  344 ;  evidence,'  944. 
Curtilage,  what,  346. 

Cdfltom  house,  entries  in  the  books  of,  how  proved,  147. 

Customs,  officers  of,  shooting  at  or  wounding,  688 ;  iadiel- 
ment,  686;  evidence,  686.  Assaulting  or  ohatmctiag 
them  in  the  exercise  of  their  duty,  687 ;  indictmeat,587; 
evidence,  587. 


GnCAfaig,.tritH<EilUnfctoiiisM9r^S5&;  indletmeaty  259 ;  eri^ 

.fleDce,86(lv  Outtingy  what,  360  ;>  catting,  witfa' intent 
'  totiog^ooa  bodfly  hartn^  202  >  incUctmeat,  263;  evi- 
•<  '  doDOo^aGd.    Gtattlngy^e?;  iiMttetmflni,  fi67(  evidence, 

867. 
Cutting  and  pinu*y^  464. 

Cstilng  and  rdhtung,  434 ;  IndictrnflOt,  4S4  f  evidence^  426. 
C&tting  lead,  Ivon,  ^M.^-frmi  a.  bniidiogv  with  lutant  to  steal 

it,  412 ;  indictment,  411 ;  evidence,  412. 
Cutting- feiikiWOoUen,  linen^  or-cott6n  goods  in  tiie  loom,  Jte«y 
^  .  498 1  tedifltaMnt,498;  eYidence,  498.    Catting  warps  of 

tOkf  ooAton^  iac*,  or  eertaia  macMnery,  409 }  indictment^ 

499 ;  evidence,  499. 
QtMmg  tsMs  or  ^turabs,  Ac,  600;  Indictment,  600 ;  eyJdenoe^ 

606. 
Cvttingjaadf  TtrerlNHilcii,  M2;  iiidleteie»t,  612 ;   evtdenoe, 

612.    Cntfl&g  off  pilea,  te.,  aecariag  laa. or  fiver  taudu 

Off  tcands^  514 ;  iodictmeat,  618 ;  eviteoa^  614. 


Dam  oftflBh*p<md,  brealdag  down,  616  >  iwUetmenty  616; 

evidence,  616* 
Dam  of  a  miU^poVMiy  breaking  down,  617  ',  indietmant,  617 ; 

flfidsvce^  617. 
Damaging  bridges,  617  ;  indictment,  617 ;  evidSDoe,  617. 
Damagiiig  ,ai^  todAnmsDi,  pictute,  or  stataio  in  a  eboEob  or 

in  pablic,  622;  indictment,  622 ;  evidence,  62d. 
nwiaaging  aniytMng  kept  for  tho  parpoeft  <tf  art  or  sdeno^ias 

museam,  Sec.,  621 ;  indictment,  621 ;  ovideaee,  629, 
DfffiaglDg  a  ship  otherwise  than  by  fire>  629 ;   indictuttit^ 

5iQ ;  evidence,  629.  , 
Damaging,  with  intent  to  render  usdets,  sili^  woollen^  linen, 

or  cotton  goods  in  the  loom,  ^c^  496  >  indiotme&l,  408  ; 

evidence,  408.    Damaging,  with  lilce.JntaDi^  warps  ot 

silk,  cotton,  &c.,  490;  indictnMWt,  409  ;  evidence,  499. 
Damaging  steam  engines,  staiths,  &c.,  of  mines,  610  >  indict- 
ment, 610  ;  evidence,  611. 
Damaging  trees,  shrubs,  kc,,  606;  indictment,  60G ;  evidence, 

606. 
Dead  animal,  how  deioribed  in  on  indictment  for  larceny, 

366.401. 
Deaf  and  dumb  persons  may  be  witnesses,  160. 
Death,  sentence  of,  180 ;  where  and  by  whom  executed,  202. 
Death  accelerated  by  a  hurt  from  another,  homicide,  210. 
DeBth,  to  constitute  homicide,  must  be  within  a  year  and  day, 

212. 
Death  from  accident  or  mistake,  &c.,  9, 10.  216. 
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DeceMed  witnen,  deporitionB  of,  when  veoeiTabki  in  evldowe, 

U7. 
Deceased  pwson,  libel  on,  how  punlAftble,  S19. 
Deotaratikm  of  djUnf^  penoDe«  vAmi  eiidenoe,  14(K 
I>eoKe  in  eonrt  of  equity,  htm  pfoved,  148.    SteaUng,  ob- 

IitenitiD{r«  or  destroying  it,  387 ;  indictment,  SIB7 ;  evi- 

dtiiM,)07. 
Deed,  bow  proTed,  148. 
Deed,  Bteaiiaff ,  d82.    Deedeorwritingeielatingto  veileiMfe, 

stealing  304 ;  indictOMot,  394 ;  ^rideiifie,  305u 
DoDdy  fiirgery  of,  666. 
Deer,  hunting  or  Btealing,  in  inclosed  places,  403 ;  indlelineiit, 

40S;  evldeoee^  498.    Hunting  or  ateaiteg,  in  vntodased 

places,  403 ;  indictmMit  403;  evideoee,  404. 

Deftinatory  libel,  316;  indictment,  316 ;  pleas,  and  f«ptlft> 
tion,  317 ;  evideuee,  316.    DefiuMitory  libel,  what,  319. 

Defeetsln  indictment,  when  and  hov  to  be  objected  to,  115. 
176. 

Defectiye  venue,  when  cured,  76. 

D^mee  of  prisoner  before  a  magistrate,  42 ;  preti^ms  cantiaa 
given  to  him,  42. 

Defence  of  prisoner  at  the  trial,  case  stated  and  evld^ioe  gives, 
1 6D.    Defence  in  rape,  906y  $07. 

DcAnee  of  self,  family  or  property,  homicide  in,  2^ ;  homi- 
cide §e  drfetuU»dOy  228 ;  homicide  «e  et  gua  d^endendt^ 
285. 

Defmdunt,  how  deseribed  in  indictmeDt,  76. 

Defendants,  Joinder  of,  96 ;  in  what  cases  one  of  tbem  may  be 
a  witness  ibr  or  against  his  companions,  153.  155. 

Defilement  of  a  girl  nnder  age,  procuring,  303  ;  indictmeBt, 
303 ;  evidence,  304. 

Degrees  of  guilt,  11  :  principals  11 ;  accessoiies  before  the 
fact,  14;  accefisories  after  the  hd,  17;  persons  who 
solicit  or  incite  others  1o  commit  crimes,  which  are  not 
ailerwttrds  committed,  10 ;  persons  who  attetnpt  to  com* 
mit  crimes,  but  do  not  complete  them,  20.  628. 

Deliverance,  warrant  of,  in  what  cases,  56 ;  form  of  it,  56. 

Demandhig  money  with  menaces  or  by  force,  with  intent  to 
steal,  427  ;  indictment,  4*27  ;  evidence,  427.  Letter  de- 
manding money  with  menaces,  426 ;  indictment,  4^ ; 
«videnee,  429. 

Demolishing  a  house,  ehurch  ^c,  by  riotefs,  orbeginnlng  to 
demoliflh  it,  4iH;  indictmaat,  494  ;  evhienee,  494;  be- 
ginning to  demolish,  what,  494, 485. 

Damurrar,  what,  and  in  what  eases,  114. 176;  demnmrln 
indictment,  116;  its  effectj  116;  judgment  upon  it,  115; 
foorm  of  it  lie,  and  Joinoar^  116.  —  Demniror  to  plea, 
116,  aad  fqmx  q£  0^  116,  and  joinder,  117. 
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Deposit,  by  factor,  of  goods  of  his  principal,  as  a  pMge  or 
aeenrity,  461 ;  irtdfcrtment,  460 ;  evidence,  461. 

Depositions;  taking,  beftme  a  magtetrtte,  3ft ;  form  of  iherii, 
86 ;  copy  of  tbem  for  ^lefen^Uat^  51 ;  to  whom  tifaaa- 
mitted,  6%i 

Depositions  in  equity  and  in  the  ecclesiastfoal  oonrlj  how 
proTed,  146. 

DvpQsitiflns  at  law  or  im  equity,  staallng,  oUiterailing,  or  de- 
stroying, 307  ;  indictment,  809 ;  ettdence,  397. 

Depositions  of  deceased  witness,  in  what  eaaSs  evldenee,  149, 
14& 

Deseitptfon  of  any  matter,  varlanoe  in,  between  indictment 
and  proof,  ameDdable,  66i  100. 

Daaeriptten,  local,  oi  dwelling^honse,  in  burglary,  330;  in 
breaking  into  a  church  or  chapel  and  stealing:,  360. 

Destroying  a  bridge^  517  ;  indictment,  517  ;  evidence,  516* 

JDestroying  the  dam  of  a  fish-pond,  515 ;  indictment,  515 ; 
eridenoe,  516. 

Destroying  the  dam  of  a  mill-pond,  517 ;  indictment,  517  ; 
eyidence,  517. 

Destroying  a  dwelling-house  by  gnnpowder,  &c.,  496;  iadiofc- 
ment;  406 ;  evidence,  497. 

Destroying  fish  in  water  belonging  to  a  dwelling-lK>nse9  410 ; 
indictment,  410;  evidence,  410. 

Destroying  hop*  binds,  505;  indictment,  505;  evidenoej  506. 

Destroying  silk,  woollen,  or  cotton  goods  in  the  loom,  frc., 
408  ;  indictment,  408  i  evidence,  408.  Destroying  warps 
'  of  silk,  ftc,  or  cei-tain  machinery,  400 ;  indlctmeut,  499 ; 
evidence,  4Q&.  Entering  a  building  by  force  wiUi  in- 
tent to  do  so,  500 ;  indictment,  500 ;  evidence,  501. 

Destroying  machines  in  manniiEu:tures  (other  than  of  silk,  ftc,} 
or  thi'aabing  machines,  501 ;  indictment,  501 ;  evidence, 
501. 

Destroying  steam  engines,  staiths,  6lc,  belongiug  to  a  mine> 
510;  Indictment,  510 ;  evidence,  511, 

Destroying  monuments,  pictures,  statues,  &c.,  in  a  cUoreli  «r 
in  public,  522 ;  indictment^  522 ;  evidence,  623. 

Destroying  anything  kept  for  the  purpose  of  art  or  science, 
in  a  museum,  521;  indictment,  521;  evidence,  522. 

Destroying  locks,  sluices,  &c.,  on  navigable  livers,  or  canals, 
513;  indictment,  513;  efidenoi,513. 

Destroying  a  record,  kit,,  307 ;  hadlctment,  397 ;  eridenoe, 
307. 

Destroying  a  ship,  5^;  indictment,  696;  evidence,  696. 
Destroyhig  a  ship,  whereby  Hfe  is  endangered,  &c.,  585  ; 
indictment,  5^ ;  evidenes,  526»  Destroying  a  ship,  to 
prejudice  the  owner  or  nnderwriters,  687;  indictment, 
587;  evidence,  588.    Destroying  a  ship  in  distress  or 

// 


eyidesMi  532. 
Destroying  turnpike  gates,  kc,  518;  incUatmeol^^l8j  eri- 

Destroying  trees,  shrabs,  &9»,  506  ;  indictmeot,  506s,eTideiiee, 
506bi 

Destroying  a  will#r  codicil,  3969  utdictaent^  396 j  •videnee, 
396. 

Deetr«stioii  of  writt«R  InstrusiexU,  aeonmd^iy  efideaoe  1019  be 
given  of  it,  137. 

Detslneri  by  wwraat,  of  a  prisoner  iodicted,  li07  ;  fiiisa  ef 
the  wan  ant,  107. 

Dignity,  name  of  ^hm  gvf^  to  deftpwlao^  la  fai^ictneitf^  7f . 

QifiiJ»l»,  stabbing^  cutting,  or  woiwding  witb  iiitent  to,  S6S; 
indictment,  262;  evidence,  263;  disabling;,  wba^  264. 
Shooting  witb  intent,  to  disable,  S75;  indietment,  27^; 
evidence,  275.  Caiini^  gaapowdcr  to.  explodoj  widi 
.  intent  to  disable^  278 ;  IndictsMot^  278 ;  evidenesi  S7$. 
.  Sending  ezplflsnve  substances  to.  a  parson^  with  ix^ent  to 
disable,  279;  indictment,  279 ;  evidence  280.  Thvofr- 
ing  corrosive  flaid  on  a  pene»,  with  iaate«!l:  lo  cMBafal% 
281 ;  indictment,  280  ;  evidwici^,  281. 

Discharging  a  pistol  or  gun  al  the  Queen,  569;  in^lo^meDt, 
669  ;  evidsBcei  690< 

Discharge  of  jury,  im  what  cases,  171. 

Pificharge  of  lonatiQ  fov  waat  of  proeeq^iMii,  bow  h(d  mM  ^ 
disposed  of,  6, 

Discharge  of  prisoner  bym«dstarab9>  i^ 

Discbaige  of  prisoner  on  bau  b^ing  given,  58^ 

Discharge  of  witness  who  has  been  oomiaitted  liy  mi^giirtnt?, 
48 ;  form  of  order  for  it  50. 

DiscocMiiting,  farceny  under  $f«itence  of,  378. 

Disfigure,  aaalioioua  ix^uries  to  the  pcisoii,  with  iatett^  tp. 
See  '<  Disable," 

Disguised,  being,  at  nigbt,  with  intent  to  poou^it  a  %looy, 
353 :  indictment,  353 ;  evidence,  353. 

Dismissal  of  charge  against  Juvenile  offender^  62. 

Disobeying  the  ij^oDctioa  of  a  statute.  In  what  oasea  iadicta- 

t       bla,l. 

Disorderly  house,  wife  may  beindicted  for  keeping^  .7.    > 

PiApUdAg,  fails  or  sleepers  on  a  railf^ad,  519  ^  iBdirtmeDt, 
519 ;  evidence,  520.  ,  ,  >  , 

PiWf ntjng /ehapel,  setting ^fire  to^  493;  indJiptmei»t»  ^A^;  evi- 
dence, 493.  Eioters  demolishii^,.  or  beginning  >1(p  de- 
molish it,  494;  .indictment,  49^ ;  evid^iiqsj 494».   .. 

Dissenting  chapel,  marriage  in,  611. 

Pistreu.  ship  in,  atoaiing  ^ni  it,  44P;  indiiQtiaQnt,,M); 
evidence,  44 r.  Doing  anything  tending  to  the  leas  of  it, 
530;   iudictm^tt^i   Wi4^6at)er  5^h  ,  Jim^p9S'tf^ 
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OR ;   fndletiiieaty  6B1 ;   «rldeDce,   689.      tmpMliiig  a 

person  saving  himself  from  it,  632 ;  indictment,  532 ; 

etidenee,  589. 

rting  points  or  other  machinery  on  a  rafiroad,  510 ;  in- 

lUotment,  619 ;  etfdenee,  595. 

k«  stealing  from,  430  ;  indictment^  489;   evidence,  499  ; 

'  "Sotting  ffre  lo  a  irarchouae,  dbc,  betoogixig  to,  6^1 ; 

indictment,  521 ;  evidence,  521. 

Doeo^Mts  sigtied  bf  the  jadgee,  fte.,  hem  proved^  144. 

Dog  net  the  saMect  of  larceny  at  common  law,  368. 

JDomefttic  aniMiB^  At  for  fted^8M>j^ctt  tfl  Uaee/aj  at  common 
law,  362. 

t>oor§,Hrhen  they  maybe  broken,  to  make  an  arrest,  98. 944. 

DraiB  of  a  mine,  fllUttg  vtp  or  ^teteictiiig,589;  Indictment, 
M9  ;  evfdeoce,  510. 

Drawing  up  flood-cafes  of  navigable  riven  or  caaab,  514 ; 
ifidfetment,  514 ;  evidence,  515. 

IMit&ig  ap  pilea,  ko,,  for  sccining  a  sea-bank,  or  the  bank  of 
a  river  or  canal,  514;  indictment,  518 ;.  evidence,  514. 

Brtviag,  carelesa^r  fbrious,  -killing  a  man  by,  maniAMigfater, 
9,  219  J  in  what  cases  mnrder,  219.' 

Dforer,  in  what  casee  he  may  be  gnilty  of  laeeeny,  lu  what 
not,  888. 

Drown,  attempt  to,  276  -,  indictment,  276;  evidence,  277. 

Drowning  a  mine,  508 ;  Indictment,  508^  evidence,  509. 

DrvgB,  administering,  to  procure  sibortien,  995 ;  iadletmetit, 
995;  evidence,  295. 

Dnmkenness,  no  ezcnee  for  crime,  5. 

Duelling, killing  by,mQrder  in  principal  and  bothseeaads,  236. 

IkHDb-  ptstBoa  may  be  «  witness,  1 50. 

Doplicity  in  indictment,  95. 

Duty,  public,  neglecting  or  reTasing  to  perform  it,lttdietable,  2. 

Dw<^rag-hou8e|  stealing  fa,  483,  indictment,  488  :  evidence, 
433.  St«ilingin,  and  a  person  therein  Mng  by  menaces 
put  in  fstTf  435;  indictment,  485 ;  evidence,  486.  Burglary 
in  it,  328;  indictment,  328;  evidence,  380.  Betting 
spring  guns  in  it,  294.  Setting  fire  to  it,  465  ;  indict- 
iii6iit,485 ;  evidence,  486.  Setting  ftre  to  It,  any  persons 
being  theiehi,  489;  indictment,  489;  evidence,  490. 
Riotonsly  beginning  to  demolisfa  ft,  494 ;  indictment, 
494;  evidence,  494.  Destroying  it  by  gunpoiw4cr,  kc., 
496 ;  indictment,  496.  Breaking  aad  entering  It  in  the 
day  tine,  347  ;  indictment,  347 ;  evldefloe,  847.  Being 
armed  at  night,  with  intent  to  breek  Into  it,  358 ;  or  being 
in  it,  with  intent  to  commit  a  fbiony ,  858 ;  indictment, 
853;  evidence,  353. 

DweUiog-hoose,  what,  in  borglafy,  888;  ownerehtp  of  it, 
8d6k 

Dyfag  deebtfatioaa;  ia  wfaai  cases  evidence,  140. 

//2 


0fi{  JWiteF. 


B. 


Eut  Tnffla  bond,  fergoy  of,  500. 

But  India  Company,  cntiiea  in  the  books  of,  bowprored^  147. 

Ecclesiastical  court,  peijory  in,  proof  of  peodeocy  of  thf  nit, 

608. 
EiKgy,  banging  in,  a  libel,  819. 
Election,  where  eereral  offences  are  stated  In  ihe  iaitittaealL, 

in  what  cases  prosecutor  is  pnt  to,  95. 
Embezzlement  by  a  clerk  or  serrant,  446 ;  Indictment^  446. 

69;  venoe,  W;  evidence,  449;  rerdlel^  486;  embesde- 

ment,  what,  485 ;  distinction  between  It  and  larocny,  454. 

456. 
Embezzlement  by  bankers  or  agents,  setting  of  eou\eitIug 

goods  or  yalnable  securities  con6ded  to  them  fbr  safe 

keeping,  or  for  a  special  purpose^  459;  indlctmen^  450; 

evidence,  460.  892. 
Bmbeszlement  by  officers  In  the  Qtteen'ii  servio^  460  ;  tM6M^ 

meat,  466 ;  enrf denoe,  66i« 
Embezaling  letters,  by  persons  in  tlio  eaip]«y  of  Um  pos^ 

of&ee,  578  ;   indictment,  578  >  eTidence^  579 ;   wbo»  a 

person  so  employed,  579 ;  wiiat,  an  embezilemenl^  579. 
Engine,  employed  in  certain  manufitctures,  de^rojing  or  da- 
maging, 501 ;  indictment,  501 ;  evidence^  501. . 
Engine  house  of  a  railway,  setting  fire  to,  591;  indictment 

521;  evidence,  591. 
Entry  in  barglaiy.  what,  882  ;  in  night  poaching,  407.  409. 
Entering.      See   ^'  Sreakinf   and   JSitieringJ*      *^  Bi 

breaking," 
Entering  a  building  by  fovee,  with  intent  to  destroy  ^Ik, 

ton,  4tc,  in  the  loom,  or  madunery,  500 ;  indictment, 

500;  evidence,  501. 
Equity » bill,  answer,  depoeitions,  or  decree  in,  how  proved, 

148.    Documents  in,  signed  by  judges^  raastera,  kjc^ 

how  proved,  144. 
Erections  used  in  mines,  damaging,  510;  indictment,  510 ; 

evidence,  511. 
Error,  writ  of,  198 ;  in  what  oases,  198  ;  attomey-^^eral'a 

fiaA  for  it,  190;  bail,  200;   as^gnment  of  errors,  200; 

Joinder  in  error,  201;  argument.  Sic,,  201;  judgment, 

&c.,201. 
Escape  or  reeicue  from  prison,  venue  in,  73. 
JEundOt  morando  et  rideundo,  constable's  privilege,  687, 

and  the  privilege  of  those  acting  in  his  aid,  238. 
Evidence,  117  :  what  must  be  proved  by  the  prosecutor,  117 : 

the  facts,  118 ;  time,  119 ;  local  description,  119;  intent, 

119;   malice^  120;   wilfulnees,  121:  gtulty  knowledge, 

121 :— what  must  be  proved  by  the  delendant,  128.  118; 

variance,  138.— H^  manner  d  piovlng  the  wattlar  in 


toRMy  196:  by  eonfessions  tfi  the  profleeator,  owistebl^y 
Ac,  185,  withoat  indacenMnt,  126 ;  or  by  confeBBion  be- 
fore a  magistrate,  131 :  ^  prenumptloiiy  134:  1^  prqoft, 
ld6;J(be  beit  avidenoe,  1S(d  ;  secondary  evidence,  136^ 
tiQtiee  to  produce,  138,  and  form  of  it,  199 :  by  dyin^ 
declarations,  140. — Written  evidence,  141 :  Acts  of  parlia- 
ment, 141;  other  records,  141^  mattecs-fiMMi  of  record, 
,  143;>ol|her,PAbiic  documents,  145;  depositions  of  vriXr 
nesses  deceaused  <>t  unable  to  ti-avel,  147  ;  deeds  and  other 

- « .  private  writtei^  instromepts,  148. — Parol  evidence,  149^ 
^ho  may  be  witnesses,  149 — 155 1  number  of  wilaesses 
.  . .  required,  155 ;  witnesses,  bow  compelled  to  attend,  150. 
148 ;  witnesses*  expenses,  156.  186. 

JEfiMenoa  .admisrihte^  tbougb  it  be  evidence  of  another  ofiS^nce 
'  aiio,  IdO.  122:  how,  where  several  offences  form  parts 
oCan  entire  transaction,  12^ 

Evidence,  recognisance  to  give,  48 1  and  fonaof  it,  48. 

^vMKce^iilidepNplea  of  Mrtsrfoia  Aoqvdt  or  convict,  113. 

Evidence,  presumptive  or  circumBtantia],  of  larceny,  9061 

ftxMminatioti,  35.  51.    8ee  '"  CommJUmmt  and  BxaaUn^ 

'Knubined  copy,  when  evidence,  142. 147. 

Examination  on  the  voire  dire.  155. 

&cepti(on  In  statute,  when  not  necessary  to  state  or  prove  that 
the  cfise  does  not  come  within  4t,  1 18. 

Ex^septions,  bill  of,  uot  in  a  d'imlnal  case,  ^71. 

Bzchetiuer  billj  forgery  of,  556. 

Ezcusable,  what  persons  are,  for  crime^  3  : — iniSuits,  in  whftt 
cases,  3;  idiots  and  lunatics,  4 ;   wife,  in  what  eases,  6; 

< '  '^ "  icmboteadon  and  their  servants,  8 ;  aliens  not,  8 ;  cor- 
porations, not,  8 ;   persons  offending-  from  chance^  mis-* 

^  t&e,  &c;,  9  j  persons  oflbndlng  through  compul8i6p;16; 
'  persons  who  are  innocent  agents  of  othe»,  10. 

Ex^ntion  of  sentencf,  202 ;  of  death,  202. 221.  254 ;  trans- 
'   portatfon,  204  y  imprisonment,  204)   in  other  cases.  204. 

Execution  of  warrant  to  apprehend,  33. 

'Sieniption  from  serving  on  Juries,  157. 

Eidlibtting  false  lights,  to  bring  a  ship  into  danger,  536;   in- 

'"     (ketment,  530 ;  evidence,  530. 

Exigent,  writ  of,  in  outlawry,  103. 

Ea^eni^  of  prosecution,  when  allowed,  186.  156;  infeloni^, 
186 ;;.  in  misdemeanors^  187  >  of  attendauce  before  the 
examining  magistrate,  188;  in  offenc^  at  sea,  188;  in 
prosecutions  of  juvenile  ofienders,  61 ;  in  other  caseli, 
189^  costs  fit  apprehension,  in  what  cases,  189.  What 
dcnenses  allowed,  190;  taxation  of,  and  order  ibr  them, 
^1  ^  how,  for  an  jofi^ce  in  a  county  of  a  city  or  towQ,  192. 


county, tftS';  tana.tdMA&tioK^ibtm^^^ 
BxpeiiBesaf'witocflMi,  IfiS.  *    • 

Etpkfkm  of  fflHipuMHhr,.  4b«,  esuiag^  vilh  MMnt  to  da 

grievous  bodilgr  harm,  878;  iiidictmait,Jd7d  ;  ««ldfloe6. 

ft79. 
BzplasiTe  rabtUoBa^  ■iwihtg  to  >«raon»  with  Mm*  to  da 

gfieTouft  bodUy Jttrm^  S7i^$  indictaiaiity  d99 j 

Bttploiifie  ■nhotwc»,daBtrDyiagdwqiiing»ho«iB  by,  4M$ 

dietmeiit,496;  evidened,  487. 
JBxploaiw  gttbidiiOBii  tdfanlmfyi  iig»  neariiie  Quetiiy.6704 
Extort,  threatening  to  JitMl,  Mith  intont  to,  dSS; 
386 ;   efiduiee,  BBBl    ILstlBr  tteeattniiig  to 
orime,  with  intent  to,  3S3 ;   indictment,  333 ; 
SS4.    Aocuting  or  thifiiiniihig  to  «cooee  of 
intent  to,  385.    Aocoefaig  or  ifavettbeiiittg  to 
thereby  extorting,  827  3  tnimitmwit,  387  ; 


P. 

Factor,  pledging  the  goods  of  his  principal,  400  ;  tDdletlneai^ 
460;  evidence,  461. 

Facts,  what,  to  be  stated,  86;    oonseqnenco  of   ornittb^ 

any,  86. 
False  demmatory  libel,  316.  319. 

False  imprisonment,  293;  indictment,  299 ;  evidence,  298. 
False  lights,  exhibiting,  to  bring  a  ship  into  danger,  530;  in<- 

dictraent,  530 ;  evidence,  SK). 

False  name,  asanmfag,  and  draaring  blUsr  k^  in  Itj  ibigciy, 
541. 

False  pretences,  obtiteing  mflnoy,  &c^  by,  463 ;  indietmeni, 
468 ;  Ton^c,  30;  evkl«ocis  465 ;  what, » pretence,  465  ; 
iotSBt  to  dHra^id,  47L  120;  didbnenoe  between  this  of- 
ffnce  and  laroen^,  467.  «78.  378, 379.  BaU  sa  it,  55. 
Verdict,  472.  95.    Joindor  efdefendaats^96i. 

False  pretences,  attempt  io  gbtoiai  mmey^  lee.,  by,  478.  Re- 
Oiidng  goods  obtained  by,  481  <;  jMttcteseiit,  481;  evi* 
dence,  481. 

Farm  buildinvs,  setting  fire  to,  40t ;  indiotnmnt,  481 ;  evi- 
dence, 491.  Setting  fire  to  hay,  etraxr,  4rc,iH,  wJA 
intent  to  set  Ike  to  the  bnilding,  498;  tndiotoiSB^  492 ; 
evidence.  492. 

Father,  homicide  by,  in  defence  of  bis  child,  886. 

Felony,  apprehension  ^,  21 .  86*  88  ^  bail  in,  6d ;  pvaoess  in, 
108;  costs  in,  180;  pimiainneiit,  185. 

Felony,  assault  with  intent  to  commi^  285.  <630 ;  Indictment, 
285 ;  SYidenoe,  285.    Attempt  to  ^kmuolt,  28.  20. 


tndlBa^.  OSi 


Mtay,  d0iinin«r  to  Itidtetmeiit  ^r  -feWny^  whail 

in,  115 ;  the  like,  la  demtiR«r  to  a  pkBi  116. 
Felonies  committed  at  sea,  where  tiiedj  68. 
Mloiiy,  ttdnequent)  628';  indictment,  635  5  amignmeiit,  6d4 ; 

evidence,  626* 
Pelonioos  intent  in  larceny,  966,  867.  881. 
modlOMiy,  when  estMitial  in  an  indietment,  91. 
F^mls  ofienden,  not  to  be  whipped,  166. 
^iem,  growing,  setting  fire  to,  508 ;  indictment,  563;  eirldbnee, 

50B.    Setting  fire  to  stacks  of;  508;  indietmeitty  4k08; 

erldence,  504. 
Pbrrets,  nottkesiili^ect'Qff  larceny  st  ettmmon  law,  868^ 
Flatofattomey-genendforairrltpfei<ror,  198. 
Victftioot  pefson.  dnwisBt^  biUa^  &c.y  fa  the  name  of,  ibt^fity, 

WUUif,  stealing  fipom,  goods  in  prooeSB  <if  mannfactitte,  '486; 
isdictment,  466 ;  evidence^  487. 

IPldrt  fiMtaa,  writ  of,  for  a  'fine,  305* 

lighting,  homicide  by,  manslanghter  or  mvtider,  d99;  In 
prize  fighting,  if  death  ensue,  manslitughter,  389;  an^ 
all  present,  principals  in  Ihe  seoond  d^^ree,  5S86.  Pttfty 
fhterfin^ng,  homicide  by  or  of,  388,  283.  ngUtihg  ^mh 
fist9»  «a<^  parly  may  be  ind!lcted  fi^r  an  assault, -384 

Filling  up  a  blank  acceptance,  8cc,,  for  more  than  snthoiizMf, 
forgery,  587. 

^!IHng  np  airways  or  shafts  of  inftes,  509';  infibtiti^t»  509'; 
evidence,  510.  , 

Filly.    See  "  CattU.*' 

fmiL  jadgment  npon  dermurrer,  in  what  caa^,  1X5, 116. 

Finding  goods,  and  appropriating  them,  in  what  cases  la^ny^ 
887-^-390. 

Finding  of  a  bifl  df  ludlcttoent,  how,  97,  W,  99: 

Fine  on  jurors  for  non-attendance,  161.  '  * ' 

Fine,  judgment  for,  185;  how  termed,  305.  ' 

Fire,  setting,  to  a  house,  out-house^  barA,  8t!t,,  465 ;  lidlct- 
raent,  485 ;  eridenee,  486 ;  setting  fire  to  It,  "v^lUit^  48^. 
Setting  fire  to  a  house,  any  person  befn^  HieraDi^'  409 ; 
indictment,  489;  evidence,  490.  Settlhg  Ih^  to  hafm 
buildings,  481 ;  indictment,  481 ;  eridencey  481.  Set- 
ting fire  to  hay,  straw,  &c.,  iii  a  flifm  builditag  witli 
ititeot  to  bum  it,  493;  indictment,  483;  er^once, 
492.  Setting  fire  to  a  church  or  chapel,  498 ;  iiuUct- 
mantf  493;  evidence,  498,  Setting  fire  to  cnvps  of 
corn,  i^ntations,  &c.,  503;  Indictment,  503;  evldMce, 
503.  Setting  fire  to  stacks  of  com,  peat,  wood,  ftc., 
503;  indictmoat,  506;  ervidenee,  504.  Siting  fire  to  « 
eoaihrnine,  607;  indktraent,  507;  ^rridence,  508.  Set- 
ting fire  to  stations,  warehouses  of  railways,  km.,  531 ; 
indictment,  531 ;  evidencey  531.  Setting  fire  to  t  ship, 
536 ;  lodictmont^  536  ;  evidence,  537.  The  like,  whereby 


J 


The  like,  to  prqjodioe  tii»  owaar  or  uBdfcmWilMW,  427 ; 

Firing  or  attevptiog  t»  fire  tt  tbo  Quefn^M^; 

669;  evidence,  570. 
Ffring  at  a  perso*  with  isteni  t#  lowdcpr,  970;  . 

870;  «Tideooe,  871.     Attanp(ij«.t«  fi«e  wffth  1^  Bkt 

Intent,  278;  inaiotmem,  878^  e«i<i«»ee,  373.   fini^flr 

attempting  to  fire,  with  intent  to  do  gci^«NM^odi|xA>ftnB» 

874;  evidence,  875. 
Fleh  in  a  pond,  the  subject  of  larceny,  fish  in  a  riTer,  not, 

968.  Taking  fish  in  water  belonging  to  a  dweOing-hooi^ 

410;  indictment,  410;  evidence^  410.     . 
Vlahvpoiid,  taraaking  dcrwn  the  dam  of,  tl6  ( indfetmebt,  jSl5; 

eridence,  516.    Putdng  fime  into  a  fiah-peind,  516;  fai-^ 

dictment,616;  etidence,  516. 
FIxtares,  eteating,  411 ;  fndictaient,  4i[l }  eTiddbcey.4t2.' 
Flood-gates  to  a  nayigable  river  or  canal,  deetroringj  518; 

intfictment,  518;   etidenoe,  519.  ' '  itaBddnsiy  bpenixsg 

them,  514 ;  indktment,  514 ;  etfdtace,  519. 
Fbld,  settiag  fire  to,  491 ;  hidietment,  491 ;  etli^aifie,  ^1.  ^ 
Food,  not  providing  sufficient,  to  apprentices  or  aervantt^ 

801 ;  indietment,  891 ;  «Hdtoce,  898. 
Forcible  entry,  jodgment,  iod  how  enforced,  804^  80& 
Force,  la  rape,  305. 
Ftfoa^  demanding  moDcgr  hyyWitii  intattt  to«teal|  4t7  *,  Iniki- 

ment,  487 ;  evidence,  487. 
Force,  entering  a  boildingb^,  wttkhkleottodttCMygaadill^' 

the  process  of  manufiictnFB,  or  maehfakb^;  MO  ;  isfilM^ 

ment,  500  ;  evidence,  501. 
Force  and  arms,  oraisiioii  of  "thMeww^yiMAiMMlilifiS^      -' 
FbreigD  conrliy  judgment  hk,  hew  pioned,  144.  ' 
Foreig»4igiiitaries,  fibels  on,  819. 
Foreign  instruments,  forgery  of,  556. 
Jareigamairi«ge,  when  vaUd,  618. 
Foreigners,  pnnishable  ibr  offinoes,  8. 
Foreigafiraon  juries,  156, 159.  -    ' 

Forest,  hunting  or  stealhig  deer  in,  408;  tedtetUMMt,^  408; 

evidence,  408. 
Forsiga  »rvice,  entering  into^  venue,  78. 
Forgery,  534 ;  indictment,  534 ;  venue,  71 ;  poaldiiMttt)  685 : 

evidence,  486;   of  tha  luging,  689^  11^  the  «tteAi|r  ■ 

547. 181 ;  the  instrument  forged,  558.  14a 
Formal  defects  amended^  115. 
Former  conviction  or  acquittal,  how  pvttved,  148. 
FoKy  not  the  suhjeet  of  larceny  at  ooonnon  law,  86Bw 
Frame  or  machine  for  manniacturiDg  or.  prepaiiag  riUt  or 
.    <:atton  geocb,  ko^  hraaking  er  ,4eslroytog|  409  ;  SiMfiot*' 

ment,  ^9  ;  evidence,  499. 


4i€ln0iit,'4fia ;  eridenm,  408. 
Foiling  woollengoodft,  &«.,  nmAifeery  for,  b^tolilng  or  de- 

-  mvftng,  409;  tndietment,  400 ;  evidence,  400. 
Fondii,  goTtramenty  forgeriet  in  respect  of,  097. 
Fuioiift  driving  or  rising,  bomidde  IVy,  310. 9. 
False,  flrowic^,  settSng  fire  to,  fi03;   indiettnent,  50^;   evi- 

4mu»,6f&    Setting  fife  to  «taekft  of,  50B;  indlctthent, 

M);  «Tldetioeifia4. 

iSM^rjt  worktiof  art,  science,  or  UUvatnre  in,  deBtroying  or 
dwaging^  5^;  indictmenfe9  521;  eividence,  &23. 

Game,  what,  within  the  niglit  poaching.  Act,  409. 

Gamel^Mpers,  JUUing,  when  murder,  wlien  manslanghter^  345, 
246,30.. 

Qamekeeper9,a«iauUing,a8d^  indictment,  itdS;  Qvidence,  289, 

Oamekeepert,  appreheneion  of  poacben  by^  22. 

Gaoia  nffanoea  in  respect  to  property  in»  in  whom  property  t» 
be  l^d,  62. 

Gaoler,  killing  prisoner  attempting  to  esci^w,  wbsn  Justifiable, 
233  ;  killing  prisoner  by  iU-treatment,  murder,  208,  2U0. 

Godeo,  stealing  trees,  &c.,  in,  413;  indictnent,  413;  eit^ 
'    #a^,'il4.    Dsitgaykig  or  damagliig  them^  606 ;  indict 
ment,  506 ;  evidenoe,  506. 

CMvfl^lawteitcaseaeTldatda,  145. 

GoMlM.    aae''Ca«^(«.".    - 

General  issue,  100. 

Genenl  maUoe,  kilBng  inm,  mudar,  314. 

General  verdict  wkire  tfaars'ara  saferal  cooots,  bow^  175« 

Generic  terma,  oflTenoe  defined  In,  bow  the  indictment,  86. 

Gentooa  may  be  witnesses,  150. 

Girl,  seduction  of,  from  the  motiTe  of  lucre,  301  j  indictment) 
301;  evidence,  301.  Abdoetion  of^  under  sixteen  yeaie 
of  age,  308;  hidictment,  303 ;  evfdenoey  302.  Praenring 
the  deftknwBJt  of,  3D3 ;  indtotment,  303 ;  evidence,  304. 
Camally  Imowing,  under  ten  years  of  age,  311;  Indict- 
ment, 311;  evidenee,  313.  CamaUy  itnowing,  between 
•ten  and  twelve  years  of  age,  313. 

Gtofli  fixed  to  a  buiUUog,  stnUng,  412;  indietment)  411; 
evidence,  412. 

Goods,  the  subject  of  larceny  at  common  law,  963 ;  how  40« 
scribed  in  tbe  indietment,  355. 

CkMids,  owney  of,  eaanofe  be  guilty  of  fanroeny  of  them,  unlets  to 
•    difraud  a  bailee,  367. 

Qoedaetolen)  poasessieft  e^  whan  preaamptlve  evidence  of  the 
larceny,  860. 

//3 


Qoods  tort,  Bp^*|«laMwl  »y  ^i>e  paKty  ibuUm^^jKbim 
wben  not,  887.-^300. 

Gorze,  setting  fire  to,  5U3 ;  indictmeBt,  602  ^  evaieaoe,  £09. 

Grain,  crops  of,  setting  fire  to,  503 ;  indidtment,  M2 1  tx\- 
denc0,  608.  6et^  fixetoitacks  of,  600;  iwdhUmmh 
608;  evidence,  504. 

GcMDLdjaiy,  called  and  swonot,  161;  chaiyri»  161;  blUa  teuiA 
hy  them,  98 ;  tfaey  cannot  ignore  a  bill  on  Htp  gtoaod 
that  the  defendmi  is  insane,  6. 

Granary,  Baiting  fire  ta!»  486 ;  indiotmenA,  486  >  evkleiKfi»46iL 
Riotously  beginning  to  demoUBb^404 ;  indicitoneat,  494 ; 
endcDce,  494. 

Orierottfi  bodily  bann,  stabbing,  catting,  or  wonndmg'y  with 
iatBOt  to  do,  9011',  indktmeat,  S08;  •▼fdanca,  988; 
griaiviMW  bodily  bans,  what,  864.  fiboottog,  tritb  fnMnt  to 
do,  274  3  fadidflMift,  874 ;  avklence,  876.  CMtia^gaa- 
povdsr  to  «aq>lode,  vitii  intent  to  do,  878  ;  indkttttSBt, 
278;  evidence,  279.  Bending  explosive  sabrtaneaa.  to  a 
parson,  witb  iitfeat  to  do,  270 ;  faidietiBaiit,  999  9  ovf- 
danee,  279.  SeMng  sprteg  gons,  vrith  intent  to  «k»,  294; 
iadlctiaeBt,  894;  evidtonee,  204.  inflicting  giinvoas 
bodily  barm,  268 ;  indietaaent,  268 ;  evidence^  208. 

Groands  of  anspic^oo,  on  wldch  a  caastable  may  arrask,  wftt- 
oat  warrant,  26. 

Qaasdians  of  awdon,  bo*  damad  as  ownsta  of  paopatt/,  in  88 
indictment,  82.    Bmbezslement  by  their  clerk,  461« 

Guernsey,  backbig  warrants  in,  84. 

Qailty,  plea  of,  its  e&ot,  llA. 

Goilty  knowledge,  bow  proved,  121, 184^  in  reaaiviof  atobi 
goods,  479;  in  uttering  forgeries,  660. 

Gunpowder,  causing  it  to  explode,  witii  intoit  to  da  gimiiuas 

bodily  barm,  278;   indictment,   278 ;   evidaaee,  ML 

XKeatcoying  a  Jiouia  by,  496 ;  iHdirtmant,  49(8; 

•    497. 


H. 

Habeas  corpus  for  witness,  in  what  cases,  15fil 
Hueknc^  coacbmaA  finding  artieles,  .awi.  appvopiiatte  ibei»» 
.    when  larceny,  389. 

HMnl«(^f  gioodsiief,  biaF  bMd  in.indifllaaiMf  82« 
Handwridng,  bow  proved,  149. 

Ha»d4abo«ir»  jiAdgrnqpit  n^  in  «hal>'  eaies,  i88»  )l84i 

Hares,  taking  or  killing,  by  night,  in  warrens,  &c.,  404« 

Hawk,  if  recMoed* «  fii4^  of  iiil^«»>y*  968. 

Hay,  in  a  form  buildiag^  aeuiog  to^mfth.  intents  to  bvm  the 
building,  402  ;  indiista^nt,  492;  evidoncei  499«  Sattmg 
firs  to  a  stack  of,  608^  iodicftmenty  608  j  »vid«naiw  ^Mt8» 


BMttiV groirita|7,^wttiiig  Am  to,  HOS;  iMdtelMwm,  MS;  evi- 
dence,  50S.  Setting  Are  to  a  itMAi  of)4M8 ;  Indlotment, 
S09;  eUdemcBy  604.  •      ' 

Halfar.     8Qft«<C\i»Z«." 

H%h:*M^  ofifettees  do,  j««taliotto&  of  ite  ikdmitvd  w  t*,  67 
where  and  how  tried,  68 ;  venue,  66. 

HIglMiraji',  not  lepalriagv  indiettneiit  againtt  whom,  79 ;  veniM, 
.  74;  pleas,  114.     StoaliBg  the  materials,  &«.,  procured 
for  repairing,  in  whom  the  property  kdd,  8t. 

HiHngapcrsen  to  ooumlt  a  felony,  is  the  ofllmoe  of  aoaes^ 
^oijp  hiftvft  As  AiM,  14* 

Homicide,  what,  and  how  efl^cted,  906—211 ;  of  tHMwij  211. 
linuMlile  by  aeeidebt,  216l  9 ;  to  %e  eoceiMible^  it  tnatt 
be  ift  dohig  a  Ivftfnl  Mfe,  216,  withoat  Latent  to  do  bodily 
'•  bttia,  217,  and  #onc^  in  a  proper  mannep  aod  with  d«e 
CMtkna,  216.  Homloicie  hi  flirtlietaiiee  of  j«stioe,'221 : 
in '•zeeoting  criminals,  221 ;  in  making  an  anwt,  &c., 
'  229.  29.  Homicide  in  dsfcace  Of  self,  tently,  or  pra^ 
petty,  226:  homiddbi  ie  d^endiiuli^,  228 j  homlelile  ic 
0^  itca  dtfgmdtn^,  286.  Maaslaaghter,  206^  snpfroyo- 
eation,  226;  hi  case  of  sadden  conftat,  229*  Mnvder, 
296  }  in  UlllBg  oAeais  of  Instioe,  266. 29,  69 ;  in  MUing 
gaAakaepars,  2MI ;  in  impresilng  seamen,  248* 

Hcmieide  by  workmen,  219. 

Hoinictde  ttdtn.  ignoraMe,  wan*  of  skUt,  csmlsesness  or  fisgli<^ 
g«aee,226« 

Homicide  from  unavoidable  neoeSBtty,  294, 226. 

Hop-bfaids,  destroying,  606 ;  hiiUetitaent^  606 ;  evtAMce^  606» 

fiop«oast,  setttaig  6ro  to,  •485$  imMictmcnt,  486;  ovidenee, 
466.    Riotoa8lybegifKiingtodeni6UBh,464;  iodietnieiit, 
'484;  evideneo,  494. 

Hone.    ^w^^CoHU.** 

BMSe,  astthig  Are  to,  466;  indictflMmt,  46ft ;  etideM6;  486. 
Riotously  beginning  to  demolish,  494 ;  Indictment,  494 ; 
evidence,  494. 

Housebreaking,  347  ;  indictment,  647 ;  evidence,  647.  Per- 
sons fbund  in  the  night  armed  \ntb  intent  to  commit,  or 
with  implements  of  housebreaking,  663 ;  indictinent,  866 ; 
evidence,  356. 

Sovtil,  sottiAg  6ip»  to,  491 ;  Indletment,  491 ;  evldenco,  4(^. 

Hoe  and  cry,  28;  what,  and  in  what  oases,  and  how  levied 
and  pursnedi  88 ;  kittltig  perKOM  pursuing  it,  rnnrder, 
238. 

Hull,  acMoiidng  coanty  to,  for  the  fcrhil  of  oftnces  oomwttted 
in,  64. 

Hunting  deer  in  inclosed 'places,  402;  iadtctment,  402  ;  ei^ 
donee,  406.  -  Hunting  ^ter  in  ankickiMd  piaoes,  468 '^ 
finliotttient,  406  *  evitfSBoe,  404. 

mmkftMtxtms  be  aeaesMvy  aflc»  the'Awt  to  bis  Wkb,  18 ;  can- 


000  \MMM(P« 

tftttbaadrf ,  lAptoaMnto  «#,!&«  iirsi  bnilillagy  islttog  in  to^ 


I. 

»  • 

.  .  -■      '  .      •  •  ••  i  • 

Identity  of  defendant,  to  be  pvoved  betea  the  gMnd  Jogr,  96 ; 
•    wibM  the  JQvtioe  ivin  oomalts  Jiim  opot  lunat  aAoT  in- 
dictment, 105 ;  npon  a  trial  for  a  rabeeqnent  felenyy  696. 

6S8;  in  gtrpportef  a  piea  of  iiiiiii'iile  peqfltt,  IStk 
Idtol^  who,  4;  not  punishable  ftt  aflhaeei,  4 ;  If  iejind  to 

commit  an  oflfonoe,  and  lie  eoipadl  It,  tbe  Ineitor  lm.^aSltj 

as  principal,  10.  •  . 

Mtot  eannot  ba  a  wttnaiB,  150'. 
JgntNMoe,  howidde  comnrittBcl  fimn,  Ja  'what  cana*  man- 

slanghter,  290.  0 ;  in  what  net,  10;. 
lonoring  bill  by  grand  jury,  SB,  9d. 
lUqgal  arrest,  hamiiside  npon,  maMhaghtar^  941,  £48.  Stt* 
Illegitima^  cbfld,  hew  aamsd  in  indiotoMnt^  70,  BO,  ^U- 
Impeding  a  person  saring  himself  frasa  wMdc,  SSA^  iatfM- 

ment,  539 ;  evidsnee,  ^2. 
ImptomiotB  of  bennbreaking,  being  ibond  with,  fai  ihb  sight, 

aSS;  indleCBeBt,858;  evidsnceyadS. 
Implements  of  husbandly,  setting  <in  to  in  a  fimn  tnuldlog, 

48ft;  indiet»eot,4d8:  evidence,  48S. 
fanptonents  of  mainifltetoiie»  for  oardJug,.  apinuiigy  Ac, 

breaking  or  destroying,  ^9 ;  indictment,  4fiQ  ;.  .wJdiuMia, 

Impressing  seamen,  homicide  in,  248 ;  whoa  mmdeCi  wiien 

mmsMghter,  24d. 
Imprisonment,  sentence  of,  182 ;  in  what  oaaes,  and  Sat  what 

peftolb,  aolitaiy^  183  ;  to  what  plaee,  204. 
Imprisonment,  fiedse,  290  ;  indictment,  288$  e?idene^  283. 
IneipUurf  entey  of,  when  evidence  el  jnjgnwnt  beibg  aignfrt, 

609. 
Inciting  to  crime,  punishment  if  not  eommittsd,  19.;  toanm.  of 

the  indietment,  20 ;  pnnistoneot  if  coaHnittad,  14»  aa4  if 

the  p4rty  incited  be  an  innocent,  agent,  aa  an  idto^  inciter 

gnlHy  as  principal,  10. 
Inaittog  to  mntiny,  Tenue,  72. 

indecent  assault,  318;  indictoasnt,  813 ;  eridenoey  ^14. 
Iwtoeeat  exposufe  of  the  penen,  baU  Jba,  66. 
Indictable  offences,  I ;  proceedings  for  them,  2. 
Indictment,  63  :-^teBae,  68  ;i^»eemmencement,  and  eaplton, 

76;— body  of  thatodiotmant,  78,deftii4aiit  hnwikaarihed. 


IimM.  em 

.  M  7^,  ypwtittw  or  party  tpj^wfldy  horn  (tiiefib#dr79».4lm6, 
fdipbusii^  86>  statement  of .ih»  ^ffimee^  8^«  17i^,  iatent, 
87,  most  be  positiTe,  S?^  tnt•ix^  &7^  vndnot  lepsgmuit, 
91>  tBBhakal«rwd«y  91  s^-4ott$l«iUHi>«f  ibe  MJo^imq^, 
98.  Joinder  dioitaii;-09 :  wvertl  oovote  ^r  tbe  same 
ofl^noe,  09;  wcond  count  for  a  different  offence,  06. 
Jofaider  of  defendants,  96.  Indictment  bow  preferred 
and  foond,  07  ;  in  what  cases  defendant  to  have  a  copy, 
00. 665.  In  what  cases  amendable,  99,  for  Tarlanoe  as  to 
written  instruments,  100,  for  Tarianoe  in  other  respects, 
)00.    -Whsnandliow.qMahed^  16% 

ladletaiSBt,  deasinrer  to,  116^  fraikof - it^  lift;  andjelnder, 

IndietBiSiit  of  ooippomtteisi  In  wtet  csMBy  d,  9. 

Indm—iit^  nol  efjdsoee,  148 ;  howprored,  142;  how  ptoMd 
-on  as  IndietaeiitiBs  peigory^  4I9SL 

Indorsentent  in  hacking  a  warrant,  84. 

Inducement  to  confess,  by  threat  or  ^esoilsey  Mnden  tlie  DM- 
fawlini  laadmfenihie^ii  »ride«Be,  i2g;  but  any  dise»r«ry 
in  consequence  of  it,  is^  199. 

Infent,  in  what  cases  pnnJsbaUs  fer  crime,  9.  606. 

IttlMtylltrw  nttosd-  fa  indicteaent,  79, 80,  81. 

Infent,  in  what  oaaea  a  eompetenS  witoess,  169. 

fafimt  in^ihe  ^mcnb,  aot  ttie  svbject  ci  bomioide,  91 1 . 

Inferior  courts,  proceedings  in,  howprerod,  144. 

IniNnaiaftian  ibr  an  indffctable  oifcnce,  before  a  magistnfe,  81. 

Information  for  sumstary  eoivriaU<m,  how  protfed,  149«^603. 

/iUfWMiitem,.  liomicide  ;iar,  816. 

Inhabitants  of  a  parish,  &c.,  indictment  wiwn  against,  79 ;  in 
idm  eases  esmpetent  witnessssfbr  or  against  tiieir  parish, 
fte.,lfi8. 

Ii^ury,  dangerous  to  life,  doing,  269 ;  indictment,  96ft;  evi- 
detice^  869»  . . 

Inland  narigation,  Tenue  in  oflfences  coBtuaitted  daring  a 
'  -voyage  on,' 69.^ 

Innocent  ageni,  oflbnctt  psocared  to  be  oommilted  by,  the 
'  psoeofw  is  gaiky  as  principal,  10. 

Imwieado^  in  iadietment,  when  nsoassary,  609. 

Inquisition  of  coroner,  how  defendant  arraigned  upoti,-108. 

Inqoisitioiiy  bow  provody  146.  * 

laaans  perasn,  wsS  punishaUe  for  crime,  but  aectuttted  on  the 
gtoaad  of  insanity,  6,  hut  to  be  kept  in  cosiody^  6.  In- 
sane person  not  to  be  airaigued,  4,  or  if  amdgoed  and 
he  stand  mute,  jury  to  try  wliether  he  is  iaasne,  i90 ; 
notto havb  jndgttiant  passed -opon  him,  6 ;  but  hois ilDt 
to  be  discharged,  even  wlien  no  biU  is  found  aglsinst 
him,  6.  ' 

TaiTi*T  pewoas  not  oampeteat  wftnesns,  160. 

Insolsab*  eonrty.pnMieediBgs  ia,  famr  pmadi  146. 


357. 
lostnimeBt,  osingy  to  proenre  dbo/MoOf  206}  indiotand^  486 ; 

C(Md«iK»,^d9QL 
InMnt,  te  wbMb^Met  alMsd  la  fawjietewnt^  67 ^  lio#  pasved, 

119,160.184. 
tmmdf--^i»  fealst  or  ^reveoit  ifipi«litt9iMiy.'JMB;-t*4o  drtfifuid, 

tOPl,  ^966.  3S6$^t(^oomittlt»lblQily,  666.  88e.jei0:~ 

to  do  grioTotis  bodily  ham^  684^^-^  ifejwe  tin  «iiii 

iiuureni  of  Ah<p^  4^,  496.  466(-<**4ib  Hnin,  664 

muidw,  968.  270 ;— to  steal,  401,  406. 
latent,  Iblonious,  in  )nceBy«  666;  iffhat»  666;  at^vfeai 

it  must  be  entertained,  367 ;  how  proved,  361. 
Interested  witneu,  not  inooaipetud,  141« 
Interrogatory  in  law«arti|iilly,  ^Modia^  obm^teatiag,  >€rde^ 

stroyiDg,  397 ;  indictment*  397  ;  evidence,  9K* 
IHMsiaii,  iadtSnglbrei^Derftt^,  fi(66. 
Ifwite  d^miMo,  the  takliir  nMft  be,  In  laiwy^  664. 
Ireland,  backing  wafcrants  in,  64. 
Ire)aiid,cta<iiiteii«C  how  proved,  141.  j 

Iron,  ftitod  to  boiidingd,  dec,  itealing,  or  rippiag  nMh  intaot 

to eteal,  4tl ;  indiotmanl,  411  j  eTiAenoe,  4l6i 


J. 


ii 


Jers^,  b^ekSng  warflBODis  in,  64. 

Jews,  marriage  of,  Olfli 

JewB  may  be  vita^iBae,  160..  • 

JoiMder  of  oountt  in  indUstmeal,  03. 

JToittder  of  ddfendant^  06 ;  of  aeveral  acceteoriea,  19, 16». 

Mndite*  ^  deaaarMTy  116. 

Joinder  in  error,  261.  .    * 

JolnM8naatB,>ppoperty  of,  Iww  elated  in  ioditftment,  &U  360. 

Joint-tenant  cannot  be  guilty  of  larceny  of  the  jeini  p«operCy , 

668. 
Joint^«tock  oompany,  itoeammulB  and  proeeediagi  o^-  how 

proved,  146 ;  pwofrnttf  of,  how  etaAed  in  indiotigiwfcy  61. 
Journals  of  the  houses  of  parliament,  horw  pveived^  144b 
Jcnuwey,  felony  or  mltdameanor  during,  wbeos  vennai  64. 
J«dge,  tnay-  be  a.  witne«,  161 ;  alaylngklm,  tMasoD,  66%* 
Judge,  document  sigiied  l^^  how  proved,  144; 
Judgment,  entry  of,  how  proved,  60d« 
Judgttumt  on  plea  ei  auterfbia  acquit,*  1 18  ;  on  demmer,  1 15  ; 

on  verdict,  177. 180.  193.  d-iS;  in  what ^aw  awwidnble, 
.  l86$'laemav30U    ypjodgmeatto  be  ^mm^mk^panau, 

insane,  5. 
Judgment,  motiopi  in  aMnft<of,  178.    • 
Jud§u»ents,  toeigB,  horn  proved^  144.'    -    ' 


jmJaUotkm  of  tke  admifesl  at  to  ofiSaaoai  ^  watifWi  lextttafeof 
It,  67. 

Jumr  maj  be  a  witneu,  161. 

Jmon,  157 ;  their  qualification,  157 ;  ezemptton  front  Berring 
»y  167 ;  how  Eetiiraed^  Munmooed,  4cc«,  in  cowUifie^  160; 
how  in  boroaghfl,  160.  Petty  jury  called  and  AWoni^  161 . 
Challenge>168. 101 » to  the  array,  163,  form  of  it,  164^  aul 
how  triad,  169;  challaage  to  the  polls,  164;  peroitkptoiy 
dballenge,  168.  Patty  jury  charged,  166.  In  wlwt  caaes 
Hsmf  wmy  ha  dlicbaT^,  171. 

Ji»y,  9rand»h«w  oallad^  awoiiiy  and  cfaai^Bd,  161 . 

Jary,  in  treason,  666.* 

Jvry  IkUf  how  and  by  whon  jnade  oat,  and  ratiimed,.  4ea» 
160. 

Jury  of  matrons,  in  what  CMO,  SOS. 

Jary  de  tm/HftaU  Jin^tMe^  169 ;  aliens  eamiot  be  jurors,  eoioapt 
on,  168* 

Joatloe  of  the  peace,  their  power  in  case  of  a  riot^  Sti ;  and 
ibay  arapwaiahaUe  §of  not  aKerting  U,  34, 26 ;  they  may 
tafca  tbe  posse  oomitatus,  if  need  be,  to  arrest  ihe  parCtes, 
24.  Their  power  to  appxahand^  or  aatboriae  otban»  to 
aijftabaBdy  lior  &lony  or  breaeh.of  the  paaoe,  27, 526 ;  and 
they  may  issue  a  warr^n^  to.iavy  hue  aad  ery»28i.  So, 
they  may  issue  a  warrant  to  apprehfmd  for  any  indictable 
offenee,  30,  or  his  summons  in  the  first  instance,  and  if  that 
be  not  obeyed,  then  a  warrant,  31;  forms,  31,  32.  When 
ftba  offimder  is  brought  bafora  tham,  they  may  taka  tha 
depositions  of  tha  witnesses,  35,  thay  may  ivmand  4h« 
prisoner,  36,  or  take  bail  for  his  appearance,  37 ;  may 
summon  witnesses,  39,  and  punish  th«n  if  they  refnafl  Ui 
give  eridenoe,  41, 42 ;  th^  may  lake  daiwn  the  priaiaiart 
statement,  after  giving  him  thd  asnal  oaation,  42^  48, 
and  may  then  discharge  or  commit  U«ik,  44*^7,  or  adflitt 
him  to  bail,  66^50,  and  hind  orartbe  proaaautoaiaiid 
witnesses,  to  prasaouAa  and  gline  aindeDca,.47<«*^<;<hQwV 
if  tha  arrest  be  in  a  different  county  from  that  iiiivhich 
tha  oAnoe  was  coaimittady  where  tha  a^ridapca. paayaarthfe 
chaigs,  61 »  or  where  ii  does  not,  62.  ConfeisioB.of  the 
priaaaer  bafara  tham,  13I* 
Justkaa  of  the  panea,  th^  wanant  t»  apprehend  a  de^endaal, 
aftar  aa  iariictmeat  fooad  against  him,  104^  aodio  paaa^ 
mit  him  for  trials  106,  or  to  isstia  warrant  to  ddkain  him 
if  ho  ba  already  in  prison^  107. 

Joattaaa.of  tha  paa^a,  aumpled  from  aenruig  as  >n»r«  4t 
nwinan,  168. 

Juatices,  assaulting,  on  account  of  their  presenring  wraoh,  286 ; 
indictmant,  286 ;  evidence,  286. 

Jostiflable  homicide,  221;  hi  ^caoiitlag  arisniaals^aSIMn 
making  an  arrest,  &e.,  222 ;  in  impaeasing  8aamaD^248. 


064:  Jm<^«. 

JiifMcaBoBrpte^^teJiM,  ftl7, 

JuTenile  ofiGnders  for  larceny,  58:  their  ooarietioBf  Sa  viiat 
catet,  50;  by  whom,  50;  sumaioDs  or  wanwi^  Ql^i 
hearing,  00;  conviction  and  commitment,  60,  anl  tin 
fiiFBtt  of  them,  61,  or  dismiwal  of  the  dunri|ettQi»  Oviar 
£(Nr  restitutioo  of  the  good*,  61. 

K. 

how,  to  be  homicide,  SOS;  killing  by  aoddfiDtf 
We,  d,  10  ;->or  in  Air&erance  of  justice,  231,  in  exacBt* 
ingciiminahL  221,  or  upon  an  anwst,  222.  S9;--4«  in 
defence  of  self,  family,  of  property,  2StB, — ManHlanghler, 
^126 ;  by  lulUpg  on  provocation,  226,  or  ip  casea  of  aod^ 
den  combat,  2iS,  or  by  duelling^  235,  or  pii»9  figl^tliig, 
23a>-Marder,  236.  206,  by  kilUngjfrom  maUoQ  prap^n, 
21d^  or  in  killing  officers  of  juaaoe,  236^  20,  30,  or  in 
klllmg  gamekeepexs,  245. 

Killing  or  wounding  cattle  or  sheep,  523;  indictment,  623i 
evidence,  523.  Killing,  with  intent  to  ateal  tl^  cazcaae, 
401 ;  indictment,  401 ;  eridenoe,  401. 

Killing  conies  or  hares,  by  night,  in  a  warren,  &c^  404j  an- 
dictment,  404 ;  evidence,  405. 

Killing  or  wounding  deer  in  indoied  places^  400 ;  indictmvit, 
402  ;  evidence.  402.  The  like  in  oninclosed  places,  403^ 
indictment,  403 ;  evidence,  404. 

Knowledge^  gf^ty,  how  proved,  121, 134;  in  proaeeoCioB  ftv 
receiving  stolen  goods,  479 ;  or  for  uttering  feiged  initvii- 
mentB^550. 


Lace  in  procdss  of  manu&ctore,  destroying,  406. 
ta*h.  ^ee  "  Cattle." 
Lapitcalaminaris,  stealii^  from  mines,  415. 
Larceny,  354,  what,  362,  a  taking,  362,  and  cancylng  away, 
90St,  of  the  personal  goods  of  another,  362,  of  any  valnsi, 

363,  against  the  will  or  without  the  consent  of  the  owner, 

364,  without  any  bon4  fide  claim  of  light,  365,  with  a 
felonious  intent,  366.  By  whom,  367.  7.  Indictment, 
354,  356 ;  vemie,  60 ;  several  counts,  360.  93^  06. 175  ^ 
verdict,  861. 94.  124.  Evidence,  369 :  circumstantial  or 
presumptive  evidence  of  it,  869. 135.  B5.— Direct  evi- 
dence of  it,  371,  of  the  taldng,  actual  or  constractiva, 
371.85;  the  carrying  away,  379;  tlie  felonious  intent, 
381. 

Lanoenyof  cattle  or  sheep,  398;  indictment,  388 ;  eridenoe^ 
398.  Killing  them  with  intent  to  steal  thm,  401;  in- 
dietnent,  401i  evkliBoe,  401. 


/lAto.  666 

Lareeny  from  a  churdi  or  cbaprf,  att&t  fntASoig  lafo  ft,  65(^; 

iiuSetiiientySBO;  evidence,  851. 
Xjoeeeaf  by  clerks  or  servaiitB,  44lSt;  indictment,  448  ;  evideitce, 

Utfoeiiy  of  eoaiee  or  bares,  by  night,  in  warrens,  &c.,  404/ 

Larceny  in  a  building  witkiin  the  cutHlage,  344;  indfetment, 
344;  evidence,  344. 

Larcenv  of  deeds,  and  writings  relating  to  real  estate,  384 ; 
indictment,  394 ;  evidence,  39d. 

Larteny  of  deer  in  inclosed  places^  402 ;  the  like  fn  oofar^ 
closed  places,  403. 

liarceny  from  a  dock,  wharf,  or  quay,  439;  indictment,  439 ; 
eiddence,  439. 

Larceny  In  a  dwellhig  house  to  the  value  of  61.,  433;  fniBct- 
ment,  483  ;  evidence,  433.  .  Stealing  tn  it,  and  putting 
Bome  person  therein  in  bodily  Ibar  by  menaces,  435  ;  in- 
dictment, 436 ;  evidence,  436.  Stealing  from  it,  after 
breakinGf  into  it,  347 ;  indictment,  847  ;  evidence,  347. 

Laifeeny  of  "lead,  iron,  &e.,  fixed  to' buildings,  411 ;  indict** 
tnent,  411  ;  evidence,  412. 

Larceny  by  juvenile  ofibnders,  59;  summary  conviction  in 
what  cases,  69 ;  by  whom,  69 ;  summons  or  warrant,  €fO^; 
hearing,  60;  conviction  and  commitment,  and  forms  of 
them,  00, 61 ;  dismissal  of  the  charge,  62. 

LareOiy  after  two  iSumtnary  convictions,  626;  Indfctment, 
627;  evidence,  628 ; 

Larceny  by  tenants  or  lodgers,  441 ;  indictment,  441 ;  evi« 
nesce,  441 . 

Larceny  of  goods  in  the  possession  of  manufacturer,  486;  in- 
dictment, 436 ;  evidence,  437. 

Larceny  from  mines,  415 ;  indictment,  416 ;  evidence,  416. 

Larceny  from  the  person,  431 ;  indictment^  431 ;  evidence; 
431  • 

Larceny  of  letters  by  person  employed  in  the  post-ofBce,  570. 
Larceny  of  a  post-letter  or  poet-letter  bag,  661 ,  Larceny 
of  money  out  of  a  post-letter,  562. 

Larceny  of  records,  See.,  397 ;   indictment,  997 ;    evidence, 

Larceny  of  valuable  securities,  391 ;  indictment,  801 ;  evi- 
dence, 392.  139,  149. 

Larceny  from  a  veasd  on  a  navigable  river,  ftc.,  437. 

Larceny  from  a  ship  in  distress  or  wrecked,  440;  indictment, 
440;  evidence,  441. 

Larceny  from  shops,  warehouses,  and  counting-houses,  after 
breaking  into  them,  346;   indictment,  648;  evidence, 

349. 
Larceny  of  trees,  shrubs,  or  underwood,  4T3 ;   indictment 

413;  evMenee,  414. 
Larceny  of  a  will,  396;  indictment,  396;  evidence,  396« 


Mi  Inieas. 


LflfeeosTt  AMiAetiim  boMreen.  it  and  cnflwcileiiMnty  445u  458 ; 

between  it  and  fidse  pretences,  467. 878. 
InOflmmi,  atiiigf  to  M  ip  camxaiMiDga  felonx,  43S  ;  liiilii 

roent,  432 ;  evidence,  492. 
liMd,  fixed  to  IraiUBngs,  A».,  eteiiUng-,  41}  ;  indktmaity  411; 

evidaMB,41S^ 
Letter,  threatening  to  aocuee  of  crime,  with  intent  to  extort^ 

986;  tadMiiKBt,a8ft;  fvrae,  74;  eridenoe,  9fi4. 
Letter  demanding  money  with  menaeef,  4S8;  faKlfctm8Dt^428; 

evldeiwe,  420. 
LeMor  thnaCenhig  to  bum  or  desiroj  {iroperty,  «r  ts  Icill  or 

murder,  589  ;  indietment,  588 ;  avUence,  &38u 

Letter,  stealing  or  embeztUng  by  oflieerB,  fce.,  of  postHsffee^ 
578 ;  indictment,  578 ;  evidence,  579.  SteaKng  lette  or 
letttf-bag  fit>m  poetH>ffice,  581 ;  indfcCment,  581 ;  evi- 
dence, 582.  Stealing  ilxon^,  ftc,  out  of  a  poflt-4etter, 
582 ;  indictment,  682;  evidence,  588. 

Levari  facieu,  writ  of,  to  levy  a  fine  on  inbabHaalB  of  a 
pari^.  See,  205. 

Levels  of  mines,  doing  damage  to,  600. 

Levellfng  lodu  or  other  woAs  on  a  navigable  rtver  er  ^sanal, 
513. 

Levelling  tnmpfte  gates,  toll-hottses,  &c.,  518. 

Levying  hne  and  cry,  when  and  how,  28, 

Levying  war  against  the  Qosen,  treason,  567 ;  comprteing  to 
levy  it,  treason,  564,  or  IMony,  508. 

Libel  in  the  ecclesiasticsA  conrt,  how  proved,  149. 

Libel,  defamatory,  816 ;  indictment,  816 ;  venae,  68 ;  pka, 
917 ;  replication,  317;  evidence,  318 ;  evidence  fer  the 
defendant,  320;  evidence  milder  uie  special  plea,  891 ;  t»» 
diet,  321;  judgment,  322 ;  costs,  322.  Threatening  to 
publish  a  libel,  with  intent  to  extort  money,  &c.,  329 ;  in- 
dictment, 323 ;  evidenoey323 

Library,  objects  of  curiosity,  scietiee;  art  or  UteratDre,  in, 
destroying  or  damaging,  522 ;  indictment  521 ;  evi- 
dence, 522. 

Lime,  putting  into  fish-pondSj,  &c.,  516^  indictmesii^516; 

evidence,  516, 
Limitation  of  prosecution,  in  night  poaohing,  410j  ia  amu^ 

gling,  584,  585,  586,  587;    in  treason,  566 ;  i&firio&y 

agaiaet  tiie  Queen,  560. 
Linea  in  proosss  of  mana&otare,  stealfaig,  486 ;  ladtetment, 

436;  evidence,  437.  .  Destniying  ok  damaging  iky  498; 

indictment,  498 ;  eMenoa,  408.     Onttbig  tt  daBftroymg 

th9  waipsd;  409 ;  faidfotaaent,  409 ;  evideooey  408L 
List  of  Jnrors,  how  mads  out  and  retamad,  lfi9« 
Local  acts  of  parliament,  bow  proved,  141. 
Local  deseription,  how  pmved,  65.  110;  magr  h^mamAiif 


Mb     Load  dflM»lptl<m  -of  tin  hotto  'in  bUF^fctfyy  kc^ 
proof  of,  ddO.  350. 

.on  flSMls  or  navignbla  rivers^  dettroying,  618 }  indiot^ 
mmt,  513 ;  evidenoe,  613. 

XaOdgttB^  koeeny  by,  441;  indiotnient^  441;  eiridende,  44^ 

XKMlgar,  apartment  of,  when  It  may  be  deemed  a  dweUfaig'^house 
in  borglaiy,  388* 

Ijodgingy  notpcovidiiiffyforapprentieeior  swraBto,  809;  in- 
diatmant^  901;  evidaneBy  SOS. 

Loom,  deetroying  silk,  woollen,  linen,  or  ootttm  goodflin^  498; 
indictment,  498;  eridmoe,  498i  BrtaUng  or  detttroyiag 
a  loom,  499 ;  indietment,  489 ;  e^ridanee,  499. 

Ijom  of  a  flbip,  doing  anything  tending  to,  630 ;  indictment, 
680;  evidence,  631. 

Loet  properly,  iioimd^  and  appropriated  by  the  ftoder,  when 
larceny,  when  not,  367—890. 

Loat  written  instrament,  eeoondary  avidenoe  of,  137. 

J^ucri^aona^  taking,  not  euential  to  larceny^  367. 

Lunatic  not  ponishable  for  crine,  but  must  be  acquitted  ^n  the 
ground  of  insanity,  6 ;  i(  a  man  become  lunatic  befin^ 
cmdgnment,  be  ought  not  to  be  arfBigned,4,orif  ai^ 
raigned  and  stand  mute,  the  Jury  are  charged  to  inquire 
whether  he  is  insane^  109;  If  be  beoome  insane  before 
Judgment  is  not  passed,  6.  If  no  proseoution,  instead  dt 
balag  4liBcbargad,  a  jury  inquire  whether  he  is  insane,  6> 
In  theae  cases  the  liinatic  ia  still  liept  in  custody,  6;  and 
may  be  confined  in  a  lunatic  asylum,  6. 

Lunatic  incited  to  commit  ofitooes,  the  inciter  ia  ^ilty  as 
principal,  10. 

Lnaatio  oannot  be  a  witness,  160. 

M. 

Machinery^  riotously  bc^ginniug  to  demolish,  494;  indictment^ 
evidence,  484. 

Machine,  for  carding,  spinning,  &e.,  B3k,  woolly,  linen,  or 
cotton  goods,  breaking  or  destroying,  499 ;  indictment, 
409;  evidence,  490.  Destroying  machinery  la  otber 
manufactures,  601 ;  indictment,  601 ;  evidence,  501. 

Machine,  threshing,  deebroykig,  601  j  indictment,  501 ;  <iVi^ 
dence^601. 

Magistrates,  authority  of,  in  ordering  anwte,  37,  S&;  in  re- 
apeetofitela,  fi4,  ftA;  in  ordering  hue  and  cry,  88 ;  in 
iesnlng  warrant  to  apprebend,  32.  Oonfinsion  b^ore 
them,  after  the  usual  caatk>n,  131. 

Magletnte,  assauking,  on  aooaiml;  of  fala  preserviag  wireck, 
986 ;  indletmenty  886 ;  aiideneey  986. 

Mahomedans  may  be  witnesses,  160. 

M4iHi,  itabbing,  cutting,  or  woawUng,  with  intasfe  io,  908  $ 


^  imder. 

tlii.  '  Sbooting  or  attempting  to  thoot,  with  io^Mit  to, 
f^A ;  iiuUctneBt,  8?^  i  «Tid«i»Qe,  27&.  Cawing  gm^ 
|K>wder  to  explode,  witb  inteot  to,  276;  fiMtictioc>t»g78; 
eridepce,  S70.  .  Sending. expkwiv^  ibmaaces  tQ  &  p«»i% 
viOi  intent  to,  279  $  Indictment,  t:79f  eT«lBMe»  2da 
Tlirowlog  corroiuTe  fluid  at  or  on  a  penon*  with  Ivtent 
to,  S8t ;  indictment,  28<>;  evidenoe,  281, 

Malice,  liow  proved,  ISO,  )21  ]  in  morder,  121.  21^  SMj 
general  oialipe,  wbal,  214.  t 

ViUdous  injuries  to  animals,  523. 

Halicioo0  ii^oriea  to  vofks  of  art,  62U 

Malicioas  Injuries  to  &rm  prodace,  trees,  jfcc,  502. 

MalicioM  injuries  to.  bouses,  ^.,  485, 

Malicious  injuries  to  manufiacturesi  iBachioflgyy  4(0»9  482^ 

Malicious  mjurfes  to  minesi, 507, 

Malicious  iiyories  with  respect  to  railw«i7«»  51iD. ,     , 

MaBdoufi  ii^juries  to  riTerSycanab,  panda,  iiifi»pik«-Kitiepy  Jbc, 
612.  i 

Malicious  ii\jarie8  io  ships,  525.  .    . 

Malt-bouse,  setting  fire  to,  485 ;  indictment,  485 ;  afrldeaoe, 
486.  RiotoaShr  bfrianirg  tft  dtfrn/triteh  4fti  i  iwfiUiMali 
494 ;  evidence^  404* 

Man,  isle  of,  Vacking  varranta  in,  34. 

MfUBdamus  to  justices  at  sesaions  ta  mahe  tip  a  r^ost^fM 
enable  tb^  defendant  to  prove  a  plea  of  oa^tsi/aiaoffvif, 
113. 

Manganese,  stealing  from  mines,  415. 

ManSauffbter,  226;  on  provocation,  226;  .i».raent  a£  saiidwi 

combat,  x'20 ;  in  cases  of  persons  Interfering  whilatiitfMn 

are  combatting*  232.    In  what  cafea  homicida  by  aadf 

dent  may  emuubt  to  mansUuigbter,  216,  217^  Sl^j  219, 

220. 9;  or  homicide  by  an  officer  or  other  arveating^  S2ii 

20.  30 ;   or  b(»nicide  in  aelf-deieaqe,  224 ;   or  hfwniffli|t 

' '  in  lulling  officers  of  juaUce,  238,  240,  843.  244*.  20 ;  or 

'    liomidde  in  killing  gamekeepers,  245 1  ^r  homiffidft  ia 

.  impressing  aeaaea,  248.    lod^ctaieDty  254 ;  veoMw  68s 

eTidence,  255.  140.    Accessorit  s  after  the  faot^  la.  254 ; 

no  acoessQriee  before  the  &ct,  15.  / 

Manalaugbter  abroad,  venue,  66 ;  aira^gnmeiity  IM. 

Mantrap,  setting,  with  intent  to  do  bodUy  haraa^  28^;  in- 
dictment, 294  ^  evidence,  294. 

|Ianufiu:tttre,  gpoda  in  pro<;es8  o^  stealing,  436 ;  indicADent, 
436 ;  e?idence,  437.  Destn)ying^  498  i  iiidi«tiB«im488 ; 
evidence,  498. 

Manufactory,  setting  Are  to,  485;  indictment,  485  ,  eriteies, 
485.  Biotottfily  b^j^xuing  tp  demolish j4U4i  .l»4ittmeBt, 
494  ;  evidence,  494.  .    . 

Mare.    See  "  CoUhr  .        .    :  * 


MkriMy'titnpysy^'KfryiT&rea^on  of  tmxtg^ing^  niiodting  at 

or  wodndhig,  586. 
MMted  money,  dMcl  to  detect  elorks  in  stealing,  451 ;   to  de- 

teeC  officers  of  the  post-office  stealings  560,  681 . 
If  ftrriagv,  TalSdity  of,  6K) ;  in  a  protestant  church,  610  ;'  in  a 
'    pi^^teitentchapel/611 ;   in  a  dissenting  chapel,  6X1 ;  of 
Quakota  or  Jews,  613^  in  Scotland,  612  j  In  a  foreign 
country^  612. 
liaftiage  regifltert,  how  )^roted,  145. 

Marah,  breaking  down  the  bank  of,  did ;  or  removing  JkUev^ 

ftc,  placed  for  securing  it,  514.  ^ 

Maater,  homicide  by,  in  correcting  a  person  under  his  carei 

218. 
Master  may  kill  in  defence  of  hfs  servant,  and  the  servant  io 
dteftnco  of  his  master,  225.  .^ 

Matrons,  jury  of,  in  what  case.  209. 
Medical  men,  homfoide  by  the  ignorance,  carelessnefls,  or 

oegfij^enre  of,  220.  9. 
Medietate  /tn^fiMS,  jury  de,  in  what  cases,  159. 
Menaces  or  threats,  offences  committed  through  compulsion 

of,  10. 
MeteosB,  demand  of  money  with,  with  intent  to  steal,  427 ;  in- 
dictment, 427 ;  evidence,  427.     Letter  demanding  mon^ 
with  menaces,  428 ;  Indictment,  428 ;  evidence,  428. 
Menaees;  stealing  in  a  dwelHng-house,  and  putting  a  person 
therein  in  fMir  by,  485;  Indictment,  435;  evidence,  435. 
Merchant  selling  or  converting  goods  or  securities  to  his  owi> 
use,  which  have  been  entrusted  to' him  for  safb  keepli\g 
or' ^  a  special  purpose,  450;  indictment,  450;  evidence, 
460. 
Metal,  ilxod  to  a  building,  «teal!ng,  cff  ripping  with  Inteut 

steal,  412 ;  indictment,  41 1 ;  evidence,  412. 
Mflttavy,  authority  of,  in  case  of  riot^,  24. 
Mffl,  setting  fire  to,  485 ;   indictment,  485 ;   evidence,  486. 
Rio490ttftly  beginning  to  demolish,  494 ;  indictment,  '^04 ; 
evldenoe*,  494. 
Min-pmHi,  breaking  down  the  dam  of,  517 ;  indictmeiit,  517  ; 

>     evldeace,  517. 
Mine,  stealing  from,  415;   indictment,  415;   evidence^  41 C^ 
11.     Setting  Are  to  a  coal  mine,  607 ;   indict?Tjent,  507; 
'     ef1denoe,508.   Attempting  to  set  lire  to  it,  620.    Drown- 
ing   a    mine,    508 ;    indictment,    506 ;    evidence,  509* 
Tilling  up  or  obstruetmg  the  airways  or  shafts,  /cc,  of 
mtaes,  509;  hidictment,d09;  evidence,  510.    Damaging 
the  steam  engines,  staiths,  waggon- ways,  &c.,  of  nlineiy 
■    MO;  indictment,  510;  evi<tence,  511.     Riotously  begln- 
•    -  ttfiDgle  detaolMi  tliem,  494;  indictment,  404;  evideoce, 

494. 
Minen  cheating  eaoh  other.  In  their  work,  417; 


87D  JMmp. 

MMdeneBiMini,  ivhs^  tttdtettblB,  1';  ]iiBfi8liineiit«r,  at  eon- 
teoti  U»,  185.  NoatoOBMOfittfa,  li^.  19.96.  Attennt 
•  to  oovmut  It,  hom  pulsteble,  29.  Appreiwnriwi  t&t% 
not'Widiovl; irwrtot  <»  lb  tlie  oet of  eoomlMkHi,  9k  i7; 
and  if  coastnUe  kill,  numalaaghtttr  or  mutdtf,  99.  Biil 
in,  66.  68.  Prooenin^lOS.  T«Rlictiii,96. 194^  Jodg^ 
m«iit  on  dtm^lrer  Sa,  1 16.-    Oovts,  in,  197. 

Mltrtftfuior  abrolbd,  by  <ifitocvs  imder  gofvninMBty  uteR 
tried)  69. 

MiafiMiBaiifle^  corpoimtion  iiidktirt»la  fer^  9. 

Ilisfinrtane,  homleid&by,  9.  210.    See  ^*  HamMde  hj^  Aio- 

Misnomer,  not  pleadable  in  abatement,  78.  Ill ;  laiiauter  of 
limeoiitor,  79,  hem  attewlable,  89. 

Mif ixriBioii  nt  tttaiofty  witotflNi'in,  166 ;  dtitedaat  to  kata  a 
list  of  the  jurors,  160. 

Mifltaka,  oflbncaa  «Dittife|tted  from,  9,  19.  Mistake  of  oaa 
insoin  for  anotbar  is  boaiofde,  914.  Taking'  of  goadi 
by,  not  larceny,  366. 

Mob  extorting  goods  or  monay,  :Wha&  Mbbary,  419.  491, 481. 

Monay,  in  inttotmeat,  to  mean  Aoift  or  aotas  of  the  Bmik  of 
Bnglaad  or  other  baak,  90. 967  ;  «nd  In  embeadaBieBt, 
Itm/aaaa  also  aU  tateabla  aaturities,  449. 

Money,  post-letter  containing,  stealing  or  embezaliiig,  678. 
681.  Stealing  money  outof  a  post-letter,  682;  indict- 
ment, 682 ;  evidence,  683. 

Monkflgr  muthe  tatject  of  larceny  at  common  law,  998. 

Monument  in  a  church  or  in  public,  destroying  or  damaging, 
^      992;  indietaaal,  682 ;  evldenoe,  69S. 

Moors  may  be  witeanes,  160. 

MoraTians  to  make  affirmation  Instead  of  oa9i,  169 ;  fbnn  of  it, 
160;  they  may  aow  serve  on  jurieB,  168. 

Motkms,  belbre  trial,  166-«to  postpone  the  trial,  106;  £ar 
money  taken  from  the  defendant,  to  be  dettrarad  up  to 
fain),  197;  tfaM  VitnasBea  be  sent  out  of  eoort,  167. 

Motion  in  arrest  of  judgment,  178. 

Motion  Ibr  aaaw  trial,  177. 

Mundiek^atealing  from  miaaa,  415. 

Murder,  206. 236  j  indlctmeait,  206.  89 ;  yeniie,  68  ;  evMenoe, 
808. 140,  of  the  homlcMe,  808,  and  of  the  maHoe  i>re- 
pense,  213. 121.  In  what  cases  homicide  by  aeddant 
may  amount  to  aawder,  816^  817, 818, 819.  981. 9. 10 ; 
or fabmickle liy an oflfteer  or  otfaerperaiMi arreatiag,- 998. 
29;  or  homicide  in  self-defence,  224;  orhomiddeon 
pmocation,  327. 2^,  o»  in  case  of  sudden  oon^baft,*  999^ 
230.  232,  233;  or  duelling,  286;  or  killhig  offleers  of 
justice,  286*-944. 89, 9Q,  or  prii«to  penana  aDdantbttr- 
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iag  to  prevent  an  aftay  or  make -am  mntmt,  SS?,  tnrgnne- 
keepers,  245  ;  or  homicide  in  imprewing^  wwatn,  248. 
PrineipaU  in  mnrder,  249 ;  aooessoviae  before  Idie.fiusti 
253;  accevsoi^es  after  the  faefc,  254.  ¥eidict,2fi4« 
MwdflTf  administering  poieon  with  Intent  to,  255;  hidict- 
jqent,  255 ;  evidence,  256. 258.  AAlemptiag  to  administer 
.  poison  with  intent  to,  258 ;  indictmant,  258  ^  evidence, 
250.  Stashing,  eutttng  or  wounding,  with  intentta,  259; 
indictment,  259;  evidence,  280.  Doing  bodily  ii\iury 
injnrioue  to  life,  with  inUntto,  260;  indiotmeiat^  260 ; 
evidence,  260.  Shooting  at  a  person,  with  intent  to^  270; 
indictment,  270;  evidence,  271.  Attempting  to  shoot, 
with  intent,  te,  272;  iadictment,  272;  evldanse^  27A. 
Letter  threatening  to,  533 ;    indictment,  533 ;  aiMence, 

Murder  abroad,  venue,  66;  on  the  higKeeas,  ▼anne).67, 68. 

Muideri  arraigxuaent,  108 ;  treatment  of  defeodaat  after  seK- 
tenoe,  203. 

Kuseum,  things  kept  for  the  pnrpoae-  of  art  or  scieuoe  in, 
dam^giDg  or  deetroying,  521;  indiiotinant,  521;  esridenoe, 
522. 

|f  utinyy  inciting  to^  venue  In,  72. 

Mute,  standing,  100;  if  oi  malice,  a  plea  of  not  guilty  is  en- 
tered f(Hr  him,  109 ;  If  firotn  tasatuty,  he  is  ordered  to  be 
kept  in  custody,  109.    How  fbnn«rly  in  treason,  665. 

N. 

Name  of  defendant  in  indictment^  78 ;  name  of  proaeeBtor  ar 
party  injured,  79 ;  variance,  amendable^  88.  86. 

Navigable  river,  offences  committed  during  a  voyage  on, 
venue  in,  65.  Stealing  from  a  vessel  •%  487^  indiei- 
ment,  437  ;  evidence,  438. 

Navigable  river,  destroying  locks^  &0.,  on,  518 ;  indietanent, 
513;  evidence,  513.  Drawing  up  floods-gates,  or  doing 
other  damage  to^  514;  indictment,  514;  evidenos^  514. 
Setting  fixe  to  warehouses  belonging  to,  521;  indict- 
ment, 521 ;  evidence,  621. 

Navy,  officers  of,  employed  to  prevent  smuggling,  shooting  at, 
or  wounding,  586 ;  indietment,  586  ;  evMcBoe,586* 

Necessity,  homickie  from,  in  what  easea,  225. 

Neglect  or  refusal  to  pec£urmA  public  duty,  when  indicta- 
ble, 2. 

NegUg^oe,  homifiide  from^  maoslangliter,  9. 220. 

Neglect  to  appear  as  a  witness  before  a  magiitvato,  how  pnn- 
isliabl9,39. 

Newcastle-upon-Tyne,  Northumberiand  the  neadt  a^loinlng 
county  to  it,  £n-  trfad^  64. 

NewfiiMper,  libel,  in,  318;  how  prDvei^.310. 
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New  trtal,  motion  for,  177. 

Kfgfat,  in  baiglary,  whAt,  832, 333 ;  in  night  poMiiin^,  what, 
407. 

Night  poaching,  405 ;  indictment,  405  ;  eridenoe,  406 ;  limi- 
tation of  prosecution,  410.  Night  poachers  leillhig  game- 
leeepers,  945.  351 ,  252.  By  whom  night  poachers  appre- 
hended, 247.  32. 

Nisi  prins  record,  when  evidence  in  perjory,  602. 

Nocumento  amavendo,  writ,  de,  in  nuisance,  205. 

Non-feasancT,  corporation  indictable  for,  9. 

Northumberland,  the  next  aciyoining  county  to  Newcastle- 
upon-Tyne,  for  trial,  64. 

Note  of  the  bank  of  England  or  other  bank,  described  m 
money  in  indictment,  90. 

Notice  to  be  given  by  party  arresting,  to  entitle  him  to 
protection,  230,  340 ;  none  required  as  against  night 
poachers,  246. 

Notice  to  produce,  138  ;   in  what  cases,  138 ;  ibrm  of  it,  130. 

Notice  of  recognizance,  40. 56. 

Nuisance,  indictment  for,  607  ;  evidence,  007 ;  eosta,  in  what 
cases,  189;  judgment  how  executed,  205. 

Ntd  tiel  record  formerly  the  replication  to  plea  of  auterfbii 
acquit,  113. 

O. 

Oath,  afflrmation  instead  of,  in  what  cases,  149,  ISO ;   lofm 

of  it,  150. 
Oath,  conferaion  on,  cannot  be  received  in  evideoccy  1S6. 
Oath  of  grand  jury,  161  ;  of  petty  jury,  162;    of  bailiff,  oa 

adjournment  of  a  trial,  170  ;   of  bailiff  on  rstiremsot  of 

a  jury,  171. 
Oath,  information  when  on,  31. 
Oath,  unlawful,  venue,  72. 
Oath  of  witness  on  examination  before  a  magistrate,  36 ;  of 

witness  at  the  trial,  168. 
Olgection,  none,  to  a  magistrate's  summons  or  warrant,  44. 
Objections  to  indictment,  wlien  and  how  to  be  taken,  115. 
Obliterating  a  record,  kc,  307 ;   indictment,  397  ;  eyidenoe, 

397. 
Obtaining  money,  jcc.  by  false  pretences,  463;    indictment, 

463.  89.  06 ;    venue,  70;  bail,  55 ;    evidence,  465.  120; 

verdict,  472.  04.    Attempt  to  commit  the  offenoey  472; 

indictment,  472  ;   evidence,  473.    Receiving  goods  ob- 
tained by  false  pretences,  481 ;  indictment,  481 ;  evidenee, 

481. 
Obstructing  airways  or  shafts,  &c.  of  mines,  509 ;  indictment, 

509  ;  evidence,  510. 
Obatntcting  officers  of  the  customs,  &c.  in  the  exercise  of  tiieir 

duty,  587;  indictment,  587;  STidence,  587. 
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Ooenpier  of  dwaUing-houM,  when  deenMd  owner,  in  bmfluyv 


Oflboce  bflgun  in  one  county  and  completed  in  another,  -venne, 
06.  Offences  purtly  in  England  and  partly  out,  irenne, 
65.    Ofienoeofomiflsion;  Tenae,  74;  proofo^  118. 

Oflbnce,  statement  of,  in  the  indictment,  86 ;  the  fiicts,  86 ; 
intent,  87  ;  the  statement  most  be  poaitiTe,  87 ;  most  be 
certain,  87;  must  not  be  repngnant^  91  ;  technienl 
words,  91. 

Qffimciaa,  hkdictnble,  what,  1.  Proceedings  Ibr  tliem,  2» 
Oi&noes  committed  through  oompukion,  10 ;  through 
the  means  of  innocent  agents,  10 ;  by  mistake,  misfor- 
tune, &c,  9;  through  careleesnebs,  negligence,  ^poonnce, 
or  want  of  skill,  9, 10 ;  ofibnces  at  sea  or  abroad,  96.  66» 

Oflbnder,  arrest  oi^  without  warrant,  21 ;  by  private  person, 
21 ;  by  constable,  27 ;  by  the  verbal  order  of  a  maf^trate, 
27 ;  on  hue  and  cry,  28  ;  when  and  where,  28 ;  how,  28. 
Arrest  of,  under  a  warrant,  30 ;  the  Uke,  for  offences  at 
sea  or  abroad,  86. 

Oflbnders,  Juvenile,  conviction  o^  for  laroeny,  59;  hi  what 
cases,  59;  by  whom,  59;  summons  or  warrant,  60: 
heartog,  60 ;  conviction  and  commitment,  and  tha  fonns 
of  them,  60, 61 ;  dismissal  of  charge,  62. 

Offensive  trade,  carrying  on,  near  a  highway,  607  ;  indictment, 
607;  evidence,  607. 

OiBce,  setting  fire  to,  486;  riotously  beginning  to  demolish, 
494. 

Of&cer  arresting,  &c.,  homicide  by,  when  Justifiable,  222.  245. 
229  ;  when  not,  222. 

OiBeer  arresting,  &c,  homicide  of,  murder,  222.  2d6-*-244. 

Officer,  proof  of  his  being  so,  186. 

Offlcen  of  the  customs,  ftc,  shooting  at  or  wounding,  686; 
indictment,  586 ;  evidence,  586.  Assaulting  or  obstruct* 
ing  them  in  the  execution  of  their  duties,  587 ;  indictment, 
587 ;  evidence,  587. 

Officer,  peace  or  re?enue,  assaulting,  287  ;  indictment,  287  ; 
evidence,  287.  Assaulting  officers,  on  account  of  their 
preserving  wreck,  286;  indictment,  286;  evidence,  286. 

Officer  of  the  post  office,  stealing  or  embezzling  letters,  578 ; 
indictment,  578 ;  evidence,  579. 

Officers  in  the  Queen's  service,  embezzlement  by,  462; 
indictment,  462;  evidence,  462. 

Omission,  offence  of,  proof  o^  118;  venue,  74. 

Oi)ening  floodgates  of  navigable  rivers  or  canals,  514 ;  indict* 
ment,  514 ;  evidence,  514. 

Opposing  the  reading  of  the  Riot  Act,  felony,  591. 

Orchard,  stealing  trees  in,  413 ;  indictment,  418 ;  evidence, 
414.  Destroying  or  damaging  trees  in,  606;  indictment, 
506  ;  evidence,  506. 

(fff 
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CMfer  te  ^buateffy  «lMliii|t  or  oMIterating'^  997. 

Order  for  payment  of  costs  of  prosecution,  1^1,  192;    lor 

pejmiaiit  eif  etxpeBaeetoctmsfcable^  for  conreyinga  piiaoQer 

into  another  conoty,  50, 64. 
Otder  Ibr  payiMBt  of  money,  ibrf^gf,  558/  Order  or  ire<{Qest 

for  the  deliTery  ef  gooda,  forgfng,  657. 
OvAvef  aoiriont,  bow  ptoted,  I4S. 
Order,  rerbal,  of  Jnelieee,  to  arrest  ofiRmders,  8&  ^ :   for 

rMtitution,  on  oonvietion  of  jnrenile  o{R>nder8, 61. 
OathooM,  setting  fire  to.  485 ;  indictment,  485  j  eTidenee, 

4M ;    oifl-tMHUie,  wftat,  486,  wh9t  in  bargiary,  335. 

Riotously  beginning  to  demolisb,  404  }  indictment,  4^  , 

evidMM90,  40i« 
Outlawry,  103. 
Overt  aet.  kow  laldJn  treason,  604,  ^nd  how  prored,  566; 

how  Mid  tD  iBiony  ttgria0t  the  Queen,  568;  how  laid  in 

conspiracy,  615,  and  howproved,  620. 
Owner  of  goods  cannot  be  gnmy  «f  larceny  of  them,  except 

done  to  charge  a  bailee,  367. 
OWBonihip,  how  proved,  in  borglai7,  336  ;  in  larDenj,3D7. 

390 }  variance  amended,  160. 
Ox.    See"Ca«te." 
Oyer  and  terminer,  jMticeB  cf,  may  try  ofif&nces  committed  a^ 

\M«,A8. 
Oyslttt  w  oyster  brood,  stealing,  411;   indictment,  411 « 

evidence,  41>. 

V. 

Paper,  pieee  ol^  ehme  dcMribed  n,  fn  an  hidietment  ibr  a 

larceny,  364.  803 ;  eovntry  bank'^notes  described  as,  393^ 

bi)U  of  €BPeh<Big»  dcMribed  a*,  904, 305 ;  robbery  of«  483. 
Paper  for  forged  bank-notes,  making  or  havbig;  555. 
Parceners,  bow  described  in  indictment^  81;  property  of,  how 

described,  859.  81. 
Pafdon,  how  gnuited,  114. 
Parent,  holaieide  by,  in  correeting  his  child,  wlien  excnsable, 

'When  ttanalaugfater  or  murder,  318.   Homicide  in  defence 

of  his  child,  joeiffiable,  7^, 
Parish,  indictment  agBtast,  how,  79;  property  of,  how  de- 
•  aeribed  in  an  iwlietment,  82}  how,  as  to  materials  or 

implements  for  repairing  highways,  82,  83. 
Parislt*  Tarianee  as  to  tho  name  <tf,  amended,  86. 100. 
Parishioner,  admission  of,  when  evidence  against  his  parish, 

126 ;  may  he  a  wttnesff  for  his  parish,  1&. 
Parties  to  suits,  may  give  evidence,  152. 
Patk,  trees  in,  stealhig)  418 ;  indictment,  413 ;  eridence,  414. 

Destrayiog  or  damaging,  506  ;  indictment^  506 ;  exiicaot, 

506. 


Parliament^  A«ts  of,  when  ajul  bow -given.  iaeyideQee,  141; 

journaU  of,  how  proved,  144, 
Parliament^  proceedings  in,  cannot  be  treated  «b  libela,  820 ; 

-but  if  published  by  others,  they  may,  320. 
Parol  endence,  148  y  no  degreea  of  ^  all  liinda  are  equal,  187. 
Partners,  property  of,  how  stated^  81.  36^. 
Peace,  breach  of,  no  arrest  for,  out  of  view,  without  warvol^ 

26,27. 
peace,  Justices  of,  their  authority  in,  ajrresting  o0endtt9, 28 ; 

in  cases  of  riot,  24,  25/ 
Peace  ofiQoeri},  assaulting,  287  ;  Indictment^  287 ;  evidanee, 

287,  , 

Peat,  stacks  of^  settlDgflre  to,  503;  indictepenty  603$  evi- 
dence, 604. 
Peel's  Acta,  a^  to  larceny  and  maUcioaa  iqJnrieBj.perBoos  foond 

committing  offences  against,  ^i^  bo  apprphcBidad  with- 
out wairrant,  21. 
j^enetration,  proof  of,  in  rape,  30i>. 
Peremptory  challenge  of  jurors,  163. 
Penary,  591  j  in  what  cases  •proMCution  oidered,  l&Xi  indiol* 

ment,  &92— eoo,  form  of  it,  QOO^ .^Tidenoei,  602.  156. 

BaU  in,  55. 
Perjury,  subornation  of,  606.    Bail  in,  66^ 
Per  procuration,  sigoing,  without  authority,  not  iovfgnj^  537. 
Person,  stealing  from,  431;  indictment}  431 ;  evidence,  481. 
Personal  goods,  what,  the  subject  of  larceny„  3^2, 
personal  violence  and  burglary,  341. 
Potty  jury,  how  called  and  sworp,  161;  how  challenged,  108 ; 

how  charged,  165. 
Petty  sesaions,  conviction  of  jnvanila  oAoideffs  aft^  6&* 
Pheasants  in  a  pheasandry,  tLe  subject  of  larceny,  .368*  • 
Pictures  in  a  church  or  chapel,  destroying  or  daiaagiBg,  522; 

indictment,  522 ;  evidence,  622. 
Pieces  of  paper.    See"P«p«r,"   , 
•Pigeons  in  a  dovecot,  are  the  subjects  of  lareeoy,  803. 
Piles,  fixed  in  the  ground,  for  securing  livw*  i>r  sea^banka, 

removing,  513;  Indictmeat,  513$  avidenoe,  614« 
Piracy,  481;    indictment^  481;    vonue,  67 ;    evidenoe,  483. 

Piracy  and  wounding,  &c.,  484.    Pioraoy  by  statme,  484. 
Pit  of  a  mine,  filling  up  or  obstructing*  609.  •/  - 

Place,  no  statement  of,  in  indictment,  evoeptiof  local  daaerip- 

tiou,  85.  119;  paroofx>f,  119. 
Plantations^,  setting  fire  to,  502 ;  indioiinant^  602  ;  evidenea,' 

503.  . 

Plates  for  bank-notes^  or  banker's  notes,  making  or  halving, 

555.  f  • 

Plea  in  abatement,  llO ;  if  misnomer,  now  of  no  nsa,  111.  78.- 
Plea  of  auterfoif  acouii.  111;  form  of  i^ll2>  replicaiion, 

112;  evidence,  113;  verdict  and  judgment,  113. 

ffffft 
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fte  afji#ftg«Utf»  lOdiw  ^dlfy^llO. 

Piety  Ktom«nv  to,  116  ^  iocm  of  It,  1  \%  and  joinder,  tfl^, 
9ll&  -te  Jibel»  8]17|.  <om  tt  U|  S17«  and  t^llGStioii,  aftT> 

evidence,  321. 
wWtk  IB  tMMnf^lKiab  

Pleienrp  gtovod,  trees,  ebnibe,  Iw,.  groniog  fai,fteifi^K,  4I9p 
Indldmenl,  419;  «videBce,  414,  Oestroylb^  or  dam* 
aging,  606 ;  indictment,  506  ;  e^dence,  506. 

ftodgli«,bTliM*ii9«ftl»««o^<tf>uapriAC^  ^^oOk^ 

mept,  460|  evideM,46U 

Poaching  is  tbe  night,  40^}  indictment,  405 ',  Mdeiice,  406; 
limitation  of  prosecndea^  -410.  Who  may  atppn^Mod 
niglil  fKMiabeiay  3S.d4^  847;  beii^g  kiDed  $y  then, 
onrder  er  ■DaBBlaaghtcc'245. 90. 

Pwiaffi,  adminifteriAg,  356;  indictment,  S55^  eridenoe,  856. 
Attempting  to  Mminlatar,  256;  in^ctmeut,  856j  efi- 
d0naa»  950* 

IRxyr-law  oommiesiotien,  itUIv  o^  lioir  pcDTed^  1 45*',  ■ 

^it,' vcasel  to,  oMllAg  from,  497* 

PMittre,Btate«MntiBlndietmei4ma8tbe,87.  '      '. 

PaisefltiDn  of  atolcsn  goods,  wlifln  presumptlTe  levitftfMe  of 
hattog  fftiJan  tken&,  309;  how  indictment  Sa  ttttt  earn 
should  be,  371. 

Post«offlce,  pmm  employed  fiy,  eiaaUng  or  embez2!tn|^ettQn, 

678^  tedlDlBmBt,578^  vaane,  73;  erideoee,  579.  Steal- 

lag  a  post-lsttar  or  pQst-4ekteg:  hag  from  the  peat^iffiee, 

581;  indictment,  581;  evidence,582.  SteaHfig  moneyj  kt^ 

'    4111  of  aiPsat«)altsc,  5d2  ;  indlctmeiit»  582j  evidenee,  583, 

Pe<tpaidi«  trial,  FootioB  for,  166. 

iVase  eomitatvSf  in  what  dun  jitofices  and  sberiA  mfty  tribe, 
fty«ippiMaariolv34,25.     -   .  ^ 

PVepaiJQg  and  finding  indictment,  how,  97. 

Present,  persens,  aiding  and  abettmg.  '  Bee  **  jPrdur^." 
Who  deemed  t*  he,  lit. 

Presumpttye  eftdsnoe,  134 ;  in  what  casea^  134,  I3h;  of  lar- 
ceny, 135.  36^.  3/1 ;  of  proaecator  or  defbid^nt  being  aa 
^Aflpr,  1^5;  9f  intent^  120. 

Pressing  seamen,  homicide  k,  whenjjustlfiable,  wtai  tntttder. 

Presenting  a  gun  or  pistol  at  the  qneen,  569;  indlctinent, 

D6B;evidsBoa,fi70» 
fteteqcea^  faisoi  obtaining  money  by,  463;  Indietmentj  403; 

trideiMa^  465  >  pretence,  what,  46$. 
Pre^HMSy  falaci,  bif  wluch.g0od3  ore  obtained  in  larcen;^ ,  372. 
Preleqded  bet,  obtaining  motit^  by,  when  larceny,  377. 
PrsTontion  of  oflhnces^  arrest  in.  S7. 
Preventing  apprehension,  stabbing,  catfin|^'oF  woundfrig,  tor 
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the  yiupwe  o^  969.  906;  ftliootUig  for^®  pvpose  of, 

S76.    AMult  to  pmntent  0pmfaeii3!oD,  1»0« 
Pxevioos  eoBvidtton.  how  piovek,  in  pikMMc«lio&  i)lr  «tt«Kiz% 

Aoin^  (^70 ;  or  for  «  sobseqvefit  IMm,  dsa. 
I^wrioufl  malice^  In  case  of  Bi^ilihui  ooBoAitj^itB  «C^  284.    . 
Price  or  valtto  <tf  goods  tteednot  ^  'sMe^l  ia  in^iotmiaty  9S; 

867. 
9fiiHjip«J^.llit!i  the  ftnt  degree.  11,16^  is  ^hOMMiiddi* 

gtee^Aly  l^i  ^ow  indlotSed,  IBi  9^  67}  «)ra  ef  tte 

wdiebDent,  14;  bott  |iitttiduU*  olike,  IS.    Xadktmaat 

«r  aocdeaotV  with  liim>  10. 
POad^aU  tsk  burglary,  841;  xttterfag  comdlMrftll  ^ti^^AT^ 
.  577 ;  lowdov  849 :  munkn^  of  poMliers^  fiSl ;  piracy, 
'484;  rape,  907 ;  rob^ry, 438^  tie«ao«, IkOa. 
Pti»on^  9Mape  from,  vemte,  78: ' 

iHisoner,  oonfedgimi  by,  lA ;  to  th^pToeeetttor,  oonslaMe,  kc, 
.  (vlthw^  MHMinete^  1iy  prdflOse  «r  Ibreaft,)  MU^ll^; 

Mare  the  magifltratey  after  tha  iiaiml  eautioa,  ]>8t.  4^; 

ibrm  of  the  prisoner's  statenieat,  48. 
Mafloer,  vanaol  a^^ifsL  mioft  inOktmfaU  Ibt  soiotiMf 

«ifeiiee,  1(S7;  iMi  of  J^  167. 
Pri?ale  pensfna,  aif<qft  hy,  ia  wbat  eaaasi  91 ;  iM^  Hm 
.    ^tejpa  ia  oemniltting,  &^88 ;  ixaprvOmlL  In  tlwaa,  aflin 

oftnoe  committed,  ^:  f&  preventfog  offMSaes,  97 :  luMr, 
'      28.  88;  kllHiMr  bf  1beii;i,wbOtt  Jaatiflabia,  Sd(  killing 

Ohpi^  mmrder,  99, 80.  987--94a 
Private  aote  of  paniament,  how  proved,  141 « 
IMyUttMd  comannicatVMis,  def9Boe  O^IA  Kbel,  WX 
Prize  figfating,  death  by,  manslaughter,  986 ;  and  all  praaent, 

prineipus  in  aecand  degree,  ^6. 
Prooeediaga  in  pai^laiaent,  not  poniAaliie  aa libel,  99^;  pro* 

eeediogs  ia  oeoits  of  justice,  wlien  paaiababla  aa  VM^  if 

|Mihl!shed,d21J 
Process  apoa  indlctmenl^  109 ;  proeesifto  ««CI«WV3F>  106L 
BfQQoUf  legale  bbtaieide  ot  officer  entactttiiig  it,  iB«rdaiv988 ; 

if  illegal,  maaslaag^ter,  941,  94d. 
Pradamationa,  writ  of,  in  outlawry,  lOOL 
Prodamations  of  thfi  queen,  how  pMved,  148« 
Proclamation  in  the  ease  of  riot,  96. 
Procuring  the  deftleraent  of  a  giri  nnder  age,  818 1  fadtetinanft, 

808;  evidence,  804. 
Proenripg  a  felony  to  be  commfttod,  flH(fte»  Ao  party  aa 

accessory  before  the  ftust,  14, 18. 
Produce,  notice  to,  in  what  cases.  188;  ibrra  of  II,  189^ 
Promise  to  induce  a  eenftssioii,  m  eflibet,  196, 48  f  Hy  whom 

made,  198 ;  dlscoTeir  in  oonsequenee  of  it,  wtai  eri- 

dance,  180 ;  eftct  of  oie  party's  being  aadtaosMA  as  to 

the  promise,  before  he  msikea  theoanibsafeiB,  189. 
PramiMaoTj  notCi  forgety  of,  566. 


Proof  of  olreaCdfl  1^  cn^nitaisttaitfsl  •vfdciide,'  1 34. 

Property,  parting  with,  as  welt  aa  tlto  posaaMlou,  pwymla  a 

constructive  taking  from  being  larceny,  374. 
PRwectttion,  insane  person  not  ^BaSbnr^ed.  tar  nfnnt  of,  5. 
Proseootion,  Umftstlotl  o^  in  night  poaching,  410 ;  in  treaaOB, 

666. 
Proaecatlon  for  perjury,  by  wlu>ni  and  when  ordered^  601. 
Proaecntor,  bound  over  to  pfosecate,  47.  62;  form  of  tlM 

racognizanoa,  4d. 
Proaemtor,  how  vamed  inlndietmaiit,  79 ;  hb  Htt/be  «  wit- 

neaa  Ibr  the  protecatkm,  161. 
Praaacntcpr'B  expenaaa  allowed,  in  Mony,  ISS-;  in  Mftttte  wi&» 

dBBManott,  167 ;  in  eOQ?letiMft  of  Jiireoll»olRiiidai8, 61. 
Pwaut  foUt  pitrmerdnmy  not  naaeMaiy,  05k 
Proviso  in  a  atatsta,  whtn  not  otocenarf'ta  a0g«ti«««idMaid- 

ant  behig  withhilC;  aa 
ProTocatfan,  liomldd»  onj^  mtoaktaifhttir  or  wwdarv  fi98L 
pBJblkr  dnty,  refoiiiiir  or  nagleetliig*  to  perforaft,  wfaaift  isdieU 

abl8,3.  ^  ■  '     *     ' 

PobUc  compiaiiea^  proeeedfBgs  of,  how  'pmvad,  1^ ;  aotriei 

in  booica  of,  how  proved,  147. 

PablleaticiftofaHbel,  hbwpr«vod;S1S,  

PaHittg down  admrdb,  liouaa,^^.,  by Hoten,  AM,   PtfHIiig 

doim  fltaaan  esgiaaa,   ataithi,  wai^^  waytf,  &c.,  or 

mines,  610.    Pulling  down  a  bridge,  618. 
Poise,  growing,  setting  Are  to,  503;  setting  Ufa  tbft 

608. 
PmriahmeBtofaaoaasorietMbn  ttao  4iet,  15;  of 

alter  tin  fiustyia^ 


Quakers  may  be  witsoewea,  149 ;  form  of  the  affirmation^  160. 
They  may  serve  on  juries,  168.    Their  marriogea,  612. 

Qjoalificfiiloii.  of  jurors,. )  67. 

Quarrel,  sudden,  fighting  on,  and  killing,  manslaughter,  236. 

Quarter  sessions,  oou^  of,  may  quaah  an  indictment^  102^; 
order  of,  how  proved,  142. 

Quashing  an  indictment,  Y^hen  and  how,,  102,  178. 

Quay»  steaUng  .goods  ffom,  430 ;  Indictmenty  4d8  ;  evidenee, 
439. 

Queen, ofibncQS  acrBbi8t,664,  Treason  und^stat.  26  £d.  3»af. 
6,  a.  2,  p.  664 ;  indictment,  604;  arraignmentandplea,  666 ; 
Jury  and  witneraes,  666 ;  evidence,  666 ;  trial.  666 ;  prin- 
cipals, 6ui,,  66^.    Other  treflMKmSA  667. .  Pelony  agalnat 

..  the  queen,  667  -,  indictment,  667 ;  limitation  of  prosecu- 
tion, 669 ;  evidence,  669.  Attempting  to  shoot  ^.  or  do 
other  injury  to  t>)0  qnaen»  669;  indictment^  660;.  evir- 
donee,  670.  .      ., 


Queen  conmft,  fompeMdng  the4eeith  ef,  tveBsea,  06f« 
Qoaea  regnant^  hiuband  of,  not  wiUuii  the  statute  ef  tree«0M, 

667, 
Yiueeo^s  bench,  court  of,  writ  of  error  to,  198 ;  in  what  eaeei 

it  may  Award  eKecntion,  202 ;  jodgmeni  in  other  caaee, 

by  what  writs  ez<ecut6d,  205. 

K. 

Railways,  malicious  injuries  with  respect  to,  510.  Placing 
wood,  &e.  on  thf  niJe  with  intent  to  vpnt  the  carffiagve 
or  endanger  the  passengeiBy  kt»^  519 ;  indictment,  619 ; 
OTidencey  62^  Throwing  a  stotte  against  or  upon  a  rail- 
way- carriage,  wUh  Inteat,  kc,  690  $  indiotment,  620; 
-  ovidence,  621.  Setting  fire  to  railway  stetiona  or  ware- 
houses, 621 ;  iadiotnent^  621 ;  eiridenoB,  £21.  Any  per- 
son may  apjMrehend  the  oflenrler,  25. 

Rape,  90^i  indietmeney  9(M,  91  $  eridttice,  804--W7  $  prili- 
dpak  in  the  second  def^rsey307.  *  Attempt  to  commOii  u 
rape,  808 ;  indictment,  808 ;  evidence,  808.  A  boy  under 
14  yWa  of  a^e  cannot  he  coftTieted  of  rape,  8;  httkhe 
may,  as  being  present  itfding  and  a1>etthig,  807. 

ftated  inhabitants  may  be  witnesses  for  HhtSf  parish,  163. 

Aawlsii,  neesMity  forUie  wofd  in  an  indietment  for  tape,  91. 

Real  e«tatey  writings  relatil^  to,  stealing,  904;  iMliotment, 
894;  evidenos,  896. 

Recast,  foxgery  of,  6dl. . 

Reoeiying  stolen  goods,  478 ;  indictment  agalnrt  principal  and 
Dseeiver,  473;'a|^ainit  a  reoeifer  as  for  a  anbataatite 
felony,  474,  venue,  71 ;  indictment  for  atedUttg  and 
receiving,  476.  871;  evidence,  477—480;  verdict,  480. 
Receiving  goods  obtained  by  fsdse  pretencee,  481 ;  indict- 
ment, 481 ;  evidence,  481. 

Receiving  or  harbouring  a  felon,  makes  the  party  accessory 
after  the  fkct,  17. 

Recent  possession  of  stolen  goods,  when  evidence  of  the  partjr 
having  stolen  ihem.  970. 

Recognizances  of  bail,  66 

Recognizance,  binding  over  prosectttor  and  witnesses  by,  47 ; 
forms,  48, 40 ;  refusing  to  enter  Into  It,  commitment,  46, 
and  form,  60.  Recognizance  taken  upon  a  remand,  87, 
and  form,  88. 

Reoognizances,  when  and  where  t6  be  transmitted,  57. 

Recognizance,  acknowledging  in  the  name  of  anotiier,  how 
punishable,  668. 

Record,  193.  101 :  mandamus  to  make  It  up,  118 1[  how 
proved,  141.  Idling  or  obliteratSng  it,  897 ;  hidictment, 
807 ;  evidence,  897. 

Refusal  to  perform  a  pnbUc  duty,  indictable,  2. 
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wltneti)  numuit,  99^  mad  ibrm  of  it,  40 ;  reAinl  to  1» 
^  nron,  or  MnmlB^  lee.,  oommitmeiit,  41^  aadtemif 

ity  49 ;  refoMl  to  epter  into  racognkaaoe,  commtteeot, 

48,  AAdlon&  of  It,  69. 
BegHttn  of  teptiam,  ^,  how  proved,  145;  maklqg  fthe 

cntritt  in  thoBiy  66^. 
nogistsN'  of  0hip«,  how  proved,  145. 
Remand  of  prisoner  by  a  magistrate,  i36,  60  ;  warrant,  S7;  or 

ha  may  be  dlsefaaiged  on  reoognlxance  to  appear^  ^f 

fbrm  of  it,  38. 
Removal  of  prisoner  fivr  trial  In  adjoining  ooonty,  47. 
Removing  pUes,  ke.  fbed  in  the  ground,  foreecozing  jiver  or 

tea  banka,  618 ;  indictment.  513;  evidence,  513. 
Replication  to  plea  of  aataribu  acquit,  112 ;  to  a  plea  of 

justification  in  libel,  317. 
Reply,  witnesses  in,  109. 
Reply  at  the  trial,  170. 

Repugnant^  statemantte  indfa(«eat  wasi  not  ba,  OU 
R«ioiiefrompiiso«,TiPBe,  78;  avideoeay  14S. 
Resist  apprehension,  stabbing,  catting,  or  wonnding',  wilk 

intent  to,  262,  266;  sbootftng  or  aHwnptlng  to  aftoal^ 

With  intenfeto,  274» 
lUipondetu  aMtor,  jndgmant  «^  on  plea  cimtimfoigmtqmli, 

lis  ;  on  demurrer,  115, 116. 
Reel^tution  of  atokn  goods,  whsa  4tdsrad,  102.  eL 
Restitution,  writ  oi;  in  fondUe  entry,  206. 
Retuniing  froBS  loBispoitatian,  veond,  72b 
R«veiitteoAQBci^aiSBBkittg,287;  lndieteMnty22!T)  ewMeuce, 

283.    Bee '«  Offieert  qf  the  Cuttami." 
Ridiag  fotioaily,  famtHolde  by^  niaiMlsimlHw,  219;  or  by 

iMtng  a  h«M  aaed  to  Idok,  amangsts  cMwd,  modert 

2U. 
Right  to  begin,  at  the  trial,  128. 
Ri|^  to  piupeHy,  if  partiid  wMi,  on  n  ^nnslMetlva  tridBf^, 

not  larceny,  372.  374. 
Rftig  daenjtog,  laioaay  eiboted  by-tfae  praetfoe  o^  877. 
Riot,  588;   indielueat,  668;   evideoee,  668i  anlhotfty  of 

tOMffigintm,  eoastables,  smd  private  penons  in  sapprens' 

ing,  23—25 ;  how  if  the  rioters  retiudn  togetlier  more 

than  an  hour  after  proolattatien,  26. 29.  601;  bsfl,  6& 

KliUng  rioters,  when  justifiable,  928. 26. 280. 
Riotoosly  beginning  to  demolish  a  ehurdi,  honse^  fte.^  494 ; 

indielUMit,  494  ;  ai^denoe,  494. 
R4>pfaig)  eoltiag,  or  breaking  lead,  Iron,  fre.,  fixed  to  bofld- 

bigi,  with  ialettt  to  steal,  419;  inAetKient,411;  erSdcoee, 

412. 
Right,  claim  of,  In  larceny,  its  eflbct,  866. 


i«4Ap.  Mi 

Biyer,  oflboce  comnritted  4iiHpg  %,Ti^fyttfft.Qfit  tcmwi  06^^  -^ 
lUyer.  Iiuiki^  ^breakUig.  down,  wul  Qvarflowingt  lasidi^  bM ; 
'.<'      iodlc^mepft^.  512 1  eTldeoee,  51^,    Benpvio^' pll«,  Sec, 

fixed  in  the  ground^  Sot  securing  theim,  dl3 ;  iiHtlotment, 

$13;  jBViaetice,514, 
Bdbb^y,  417;  indictment,  417.  90;  evideaocs  418  :  y»rinrH 
.  :     PS^  ^^'     Robhei;^.aad  wooadiag^  424;   iodiotioeiit, 

«4;  'evidence,  425;  Verdict,  444.    Aflsault  with  intent 

to  rob,  423. 629;  iadkttnient,  42o  ;  «Tidence,  436.    • 
.Ito.bl^ry.on  the  WW.  -  See  "  Piracy," 
lEUfms^ii  cfttbolic  chapels,  setting  ^  to,  4d3. 
Hootlfig  ttp  trees,  506. 
Rout,  what,  590. 

Rules  of  the  poor  law  commissionarg,  how  proved,  145. 
Rimning  down  a  boat  by  a  steam  vewol,  homicide  by,  in  what 

casesmantilaughter,  219.  9. 

S. 

Sacrilege; 950;  IndlstMeM^aOd;  evM^ttee,  891.  859. 
Sapllngs,^de8ti!to|ring'or  dBnaging,  la  »  park,  pfeasore  ground, 

-  te^*»  606; 
CMt,  ielaud  of^  liadBins  ^fsnuta  la,  84. 
Savings'  bank,  embezzlement  by  derb  of,  461. 
W^wa^  llsattoBtf  of,li^  m  umbuiii,  destrtiyiiig <m* damte&ig, 

521,622.  ; 

Scotland,  nilkiiige  hi>  61ft  ;  bAckjag  a  wmaat  fn,  ftc.,  84. 
Sea,  offences  at,  admhal's  juriadfadon  of,  66,  07 ;  wlierts  aa4 

before  what  cotfrt  io  ba  triad,  6d ;  wmsftmH  to  a)|>pFeh0Bd 

tliaofiteiexvfld;  lo/irhatga<^eaaii^tted;44;  oo0to,  186^ 

8ee'^  Piracy:**  ^  .  * 

^^a-'ba^kB^.  braakbig  dawn,  aad  overflaadng  Jaadi^  51(1)  iht 
*      dktm«nt^  5tLJ^;  avidenM,  512.'    Boauving  pO^  ftc, 

fixed  in  Uie  ground,  for  securing,  513;  indictmsa^  513; 

evidence,  514. 
Usg^'gwfiitjM.^ii^Tt     6^.  .Foiging  the  ^eal  of  a  oorpor 

ration,  503. 
Seamegy-fanprssflBwatr  of » 2  ^  ;  hsaiidda  ia,  irtien  jnatHtMe^ 

whea  aaanslaoghter,  w^^^n  aniT^er,  24i6. 
Saamen  tuniibg  pirates,  a       ruantag  avray  witb  the  ihip  pf 

gooda,  &e.,  4iH. 
Secouidary  evidence^    ia  what  eases,   13};    search    fbr  \ot^ 

writing,  before  secondary  avidenee  can  be  given  of it,  137. 
Sfoondr  offtfuce,  sentence  ibr,  when  it  may  be  to  coaaaeace 

after  the  expiration  of  the  p^nitihrnent  lor  the  first,  185. 
Seconds  ia.  ar  dad,  if  death  ea^ue,  guilty  of  murder,.  385; 

seconds  In  a  prias  figbtj  if  death,  enstte^  guilty  oC  maa« 

slaughter,  2?i6. 


ftflfwritiiifx  TiUiaMn  ilimltwr,  Mil ;  indMaiuU  JM  4 
393;  Tilnable  wcnritte,  what,  98L 

Sed^muia^f  hoorfdde,  in  wtei  caM,  tt3|  ^  ««  «imi 
fendendo,  homicide^  in  wbat  CM«i,  386. 

Self-murder,  principal  in  the  leoond  dqpee  la,  358. 

flaodinff  aay  yn^Myff  mhttuprr  to  a  BerBoo«  with 
grieron/SZEr  haim,  379a  indUitmnnr^  £70j 
380.        ^^ 

Sending  a  letter  tht oatnning  la  aociiaa  ef  4gime,  wtttailMlent  to 
extort,  333;  indictraenty  923;  eyidenoey  334;  iriiai  a 
aaading,384.  aanding  a  latter  demandii^  aoo^wilk 
menaces,  438;  indictment,  428;  eYidence,  488;  iHiat, 
a  aendixML  438. 

Sentence,  188;  of  death,  180,  bow,  wfaeca,  and  hf  vfaaoa  exe- 
cuted, 308;— of  tranaportation,  182,  how  eseented»384;— 
of  imprieoBflMnt,  183;  how«xfiiilBd,'804j — el  faafdlAbafli^ 
188;— of  whipping,  184.  flentfinon^,  wliero  the  party  Ji 
In  cuatodjr  for  anouier  offence,  185. 

fkntenoe^  how  proved,  148;  aantanee  in  tlia 
court,  how  proved,  143. 

Separatjatg,  afBiitiation  of,  150. 

Swvani  may  joatlQr  homidde  in  daAoee  of  aaator,  fuad 
in  defiance  of  servant.  235. 

Sarvants,  aosaulUog,  200;  indictment,  290;  evidenee»  391. 
Not  providing  them  with  necessaiy  food,  ifc^,  381;  in- 
dictment, 891;  evidence,  291. 

Servant,  by  direction  of  h|a  master,  letting  thieves  intn  liv 
house  to  steal,  in  order  to  detect  tliem^  364. 

Servants,  larceny  by,  442.  364.  37^.  385, 386,  8^7. 38a.  13  ; 
indictment,  442  :  evidence,  443* 

Servants^  enibenlement  by,  446;  indietmen^  446;  Avidence, 
449. 

Servants  of  ambassadors,  how  ftr  dispunlshablo  ij^  this 
country,  8. 

Service  of  notice  to  prodnoe,  139, 140;  of  sommoas  ftom  a 
mazlstraie,  32. 

Setting  ire  to  a  hottfie9  0ttt-houae,&e.,  485;  indiotmant^  485 ; 
evidence,  486. 

Setting  fire  to  a  house,  any  person  being  therein,  488  s  Indict- 
ment, 488 ;  evidence^  490. 

Setting  ibe  to  filrm  buildiiigB,  491;  indictmoot,  481;  gvidenee. 

Setting  ^  to  hay,  straw,  ftc..  In  a  farm  building,  with  intent 
to  set  fire  to  the  building,  483;  indictmenl,  493;  evi- 
dence, 492. 

Setting  life  to  a  church  or  chapel^  483;  indictaoMnt^  488 ; 
evidence,  493. 

Setting  fire  ta  crops  of  com,  planlationa,  Igc,  503;  isdkrt- 
ment»  603;  evidence,  503, 


S^lttegf  ftn  to  stMta  of  cbm,  fasy,  pMt,  fte.^  f^i  imdlistofient, 
503;  evidence^  604. 

0iCixi|^  flrd  to  loiDeej  fi07 ;  iadlctiMnt,  fi07 ;  eyid^nce^  6081 

Setting  flro  to  stattons,  warefaoines,  See,,  belonging  to  railway^ 
docks,  eaoate,  &e.,  521. 

Settkig-^  to  sfalpe,  596^  IndictmeAt,  5*^;  evidence/fli^. 
Baning  ehipa,  whereby  life  is  endangered,  ftc,  585; 
indictment,  525 ;  eyidenoe,  626,  Barqing  ships  to  pre- 
Joffiee  the  owner  or  nnderwrilers,  iS27.  Attempt  to  mtrti 
ships,  nines,  bnfldings,  ^c,  689.  ' 

8elling<  Ming  guns,  kc.  894 ;  Indictment.  894 ;  erl^fenoe, 
284.       . 

Sereral  oonnts  in  an  inijictmeat  for. the  flame  oAbnce,  0^;  foe 
dlflftrent  ofRtoces,  05. 179 ;  in  laiveoy,  360  ;  verdict  on 
&em,  175. 

8tff9ml  defendants,  96 ;  seyeral  acoeseories,  fft, 

0e«^0n»^  prop<tft|f  of  tiie  eommijaioneni  of^  how  stated  th  the 
indictment^  83. 

BteAs  of 'tlAaes,'  flffling  -tip  tit  obst^rpcting^  609;  indictznent, 
509 ;  eyidence,  609. 

Shed,  setting  fire  to^  491. 

0heep,  sW*l&ig,  MB^  indf^tment,  996  ;  evidence,  398.  Killing, 
with  intent  to  ^eal  put  of  the  esrcase,  401 ;  indictment, 
401  j  eviden6e,'401.  Killhig  or  WQuoding,  583 ;  indict- 
jEOent^  583^;  evidenee,  G83. 

Shepherd,  larceny  by,  986. 

Bhefiff,'  duty  o^  fai  oiw  of  rtotft,  85. 

Ship,  stealing  from,  on  a  narigable  riter,  flbc.,  497 ;  indict- 
-  metat,  m ;  eyidence,  406.  Startling  from  a  ship  in  dtfr^ 
tress  or  wrecked,  440;  {ddfctment^  440;  venue^  71 « 
eyldence,  441.  MttibJy  bofoding,'  tknd  thir>wing  oveis 
board  or  destroyinff  goods  belonging  to  it,  485.  Fitting 
OM,  to  tntdew1lh^t)irMes;  465.  Betoogflre to^  or  destroy- 
ing, 526;  indictment,  526;  eyidence,  527.    Setting  flee 

<  «6  OF  eOHiikg  ti^way,  whereby  life  id  ehdangered,  525 ;  In- 
dictment, 625 ;  evidence,  626.  Setting  fire  to  or  casting 
awtiy,  to-  'pr^iidiceifae  ownet^  or  vnderwtiters,  527  : '  Hi- 
dictment,  627 ;  evidence^  628.  Attempting  to  set  lue  to 
Hy 689.  Dtutttai^  olIierwiM  iihan  by  ftre^  529;  inffi(»t^ 
ment,  529;  eyidence,  629.  SxhibltiDg  false  lights  to 
'  bring  ft  into  danger,  690 ;  Indictment,  530 ;  evidence, 
530.  Doing  anythii\g  tending  to  the  loss  of,  630;  indict- 
ment, 580 ;  evidence.  531.  Sestroyfntf  It,  In  distress  or 
wreekod,  or  goods  beiongittg  to  it,  ibl  f  indictment,  631 ; 
eyidence,  532.  Impeding  a  person  saving  his  life  tn^ 
it,698;iftdidSaienV  598;- evidence^  538. 

Ships'  registers,  how  proved,  146.  ' 

Shooting  hi  a  person;  wHIrtelent  to  nrnrdor,  ^879  ;  indietmoit, 
270;  evidence,  371.    Attempting  to  6nD0t,witlihxttet  to 


«Mid«r,^St6 Jndie^aml^  Sift?  efldBnea^SSa. 
ing  or  attempting  to'  shoot,  with  intent  to  6a 

SbootiDg  «t  or  wouQfUag  offieefiof  thecDiiaMiy  ftec,  dd6f  4i^ 

dictmeat,  580;  evi^^iaw,  68& 
Bbop,  breaking  and  «nteri^fuid8tM2lB9,  348;  s«ttiB^  fin 

to,  485.    Biotoiifily  faegiiiqisg  to  tIelDdlntiy.  494. 

ShrubSi  stealing,  413 ;  destroying,  506. 

8bii|e  of  flilk^  «i]ttiDg  or  dci^i^ylngy  480. 
Sign  manual,  Gorging,  563. 

SigoalyiiMsfiy  axUbitiiig  tn^  nUiray,.  wU^  inlCQt  to  n^nxeiM. 

carriages, '&c.,  519;  indictment,  519 ;  evidence,  500^ 
Sli^oaly  fafaw^exhihi^jbg,  to  ^ipng-p^  flbip  into  d«^ger«  590  ;. 

'  dictmont,  530 ;  evidence,  530. 
Silk  goods,  in  process  of  aMttaftctniiei  s(e«]fms»4i96  ; 

meat,  .436;  avidenca,  437.  Destroyj»«»  40^;  uidictiiHBk 
.  498 ;  Qvidenoop  498.    ^ilk  warps,  onttiiig  ^priteirBga]^, 

499 ;  indictment,  499  ;  evidence,  499. 
8ifU)le  lazoeoy,  354;.   Um"  Junr^mtih** 
Skin,  homicide  from  want  ofj  when  mansUn^hter,  8.  dM. 
Slaices  *6n  navigable  rivers;  Sec,,  destroying,  513.     Vr^e^fmg 

up,  514.  - 

SmuggUng,  583.    Armed  assemblies  to  assist  in 

583^  i]idictiDant,583i  Tanue,  72;  evideBoe,  584. 

found  with  uxu!astomed  goods,  aimed,  aod  in  ppngiany 

with  another,   585 ;    itiaictment,  585 ;    evidmoe^  ^85. 

Shooting  at  or  wounding  officera  of  the  customs,  fco.,5i9&f 
'   indictment,  5B6;  evidence,  586.    Assaulting  or  obstract- 

ing  officers  of  the  q«stoma^  £cc^  in  the  aiercisa  -of  ttelr- 

duty,  582. 
Sodomy,  ^909;  indictment,  309;  evidence,  300.    Atten^VL 

commit  it,  BIO  ;  indi<^ent,  310 ;  evidence,  310. 
Soldiers,  authority  of,  In  cases  of  riot,  24. 
Soliciting  persons  to  commit  of^ces,  which  are  not 

wards  committed, ID,  20 ;  indictment,  20. 
Solitary  imprisonment,  in  what  case  and  for  what  time,  163.  ^ 
South  Soa  ComnaBy,  entries  in  the  books  of,  how  provadi^ 

147: ,     " 

Special  capias  uilagatum,  in  outlawry,  103. 

Special  constable,  under  the  same  ^nt>tection  as  an  ordiiuM?. 

constable,  237. 
Special  pleas,  110;  iddictment,  110;  auterfofs  aoquUf  1XI« 

11 2,  and  evidence,  113;  autcrfoiM  convict  or  attaint, '114'^ 

pardon,  114. 
Special  venue,  in  the  body,  of  an  indictment,  no  longer  necast 

sary,  85.  '  "  ' 

Special  verdict,  170. 
Spectators  at  prize  fights,  principals  in  the  second  decree,  if 

death  ensue,  236* 


SprlBg  gttii% MittDgv  fiM;  indlettiiSBt,  S94;  effdeoee,  804. 
StabU^r^  widiia(l0altoflnml«r,869>  !MUetaiefrt,969;  erl- 

dence,  200.    StabUng  with  hrtent  to  do  grteroug  bodiljr 

favniy  90B^   initt<liiw>nl)  SOS;  ^yfktocMey  MB.    Mlido* 

meuor  in.  itebblag^  S87 ;  todicttneiit,  1187 ;  eridetice. 

888. 
BtMAog  and  robbing,  4t4|  indietment,  484 ;  evMence,  485. 

8ti3>bing  and  piracy,  484. 
fmiiikirmmugta^ti}f4$6.    Biotonsly  beginning  to  demolUh, 

4M/ 
Stod^  nf-  oortk,  pMt,  wood,  ft6.,  wtting  finr  to,  608 ;  indM* 

nMDt,  606 ;  eridenoe,  504. 
StiiAia  of  mineB,  dMUcijrlng'  or  damaging,  610. 
Stonp)  wlMre'  necoiMry,  to  make  an  nvtramettt  a  Tfttnable 
.    iBOtrtty,  aa to  ttoattBg,  ftc.,  148.  904.  471 ;  not  neceaway 

in  forgery,  663. ' 
Stondtog  mnto,  109 ;  if  of  naHee,  piflft  of  not  guOty  entered, 

I89t  If  lyy  vlrfUilioii  of  God,  deAndant  l^ept  In  <nutody, 

Btarring,  homicide  by,  8.  800. 

Stole,  aeta  <iff  bow  pfoved,  146. 

Stotomeitt  of  tho  oAnce  In  an  taidietment,  how,  86 }  nniit  be 

j^otfllte,  87;  must  be  certain^  87. 179;  and  most  not  be 

repagiMuit,  91. 
Ststemetrt  of  prleoner   before  ft  maglstnile,  48^  prevkwa 

oantion,  4/Si, 
SIMton  of  B  I'aOway,  witing  nra  to,  681. 
Statue  in  a  ahnrch  or  in  pablio,  destroying  or  damaging,  683. 
Slatote,  disobeying,  when  the  snbject  m  indictment,  1 . 
Btknto,  proTlso  or  exception  in,  when  not  neceuary  to  bo 

noticed  in  indictment,  86. 118. 
Stattttos,  bow  prored  when  neoBesaiy,  141. 
Stealing.    See  ^Larceny.'* 

SteaBnc  a  ehiH|  899;  indictment,  899 ;  erldence,  300. 
Stoam  boat,  homidde  by  negligence  or  oareleBsness  in  maaag- 

ing,  9. 819. 
Steam  engine,  noisanoe  by,  189. 
Steam  e^lne  for  a  mine,  riotously  beginning  to  demolish, 

494.    Destroying  or  damaging,  610. 
Stoddngs,  framework  for^  destroying  or  damaging,  498. 
Stolen  goods,  receiving,  478;    indictaient,  478 — 470;    evi- 
dence, 477. 
Stolen  goods,  having,  when  a  good  groond  of  sosplclon  for  an 

arrest,  86;  when  presumptive  evidenoe  of  having  stolen 

them,  186.  309. 
Stolen  goods,  restitution  of,  198. 61. 
Strangle,  altempt  to,  877 ;  indictment,  877  ;  evidence,  278. 


M8  lmi€9, 

atnudad,  4hip»  itMUag  fimn,  44a    D«txoji«g,  531. 

pediog  a  penon  saving  Liinself  from,  SAin 
StrAw  in  a  £unn  buildiiig,  setting  fire  to,  4d2»    Setting  ikt^  to 

straw  in  a  stack,  o03. 
dtriking  and  robbery,  424. 

Struggle  in  anger,  homicide  fnwi,  manftlangbtBT,  296u 
Stubble,  wtting  fire  to,  (>0d. 

Subpoena,  to  compel  the  attendance  of  witneaseSy  I^. 
Subornation  of  perjury,  606  ^  bail,  &^ 
Subsequent  felony,  6*2$.  186.3^3;  indictineot)  633  ;  amign 

oMot,  6^.  108  ^ .  evidenoe,  626.   Larceny,  after  tva  snni" 

mary  convictions,  626 ;  indictment,  627  ;  eridenoB,  628. 
Suddeo  combat,  homicide  in,  nuumlanghter,  2S8l*236. 
fi^utfbcate,  attempt  to,  277  ;  indictment,  277  ;  evidence,  277. 
Suicide,  principal  in  the  second  degree  lo,  262« 
humming  up  of  the  judge  at  the  trial,  171. 
Summons  or  warrant  for  juvenile  oflmdeas,  6(1. 
Summons  of  a  witness  bdbre  a  magistrate,  80  3  lorn  of  it,  40 ; 

warrant  if  it  be  not  obeyed,  40,  -; 

Summons  to  a  person  charged  with  an  indictable  offence,  31 ; 

form  of  it,  32 ;  warrant  if  aummona  be  net  obeyed,  31. 

32 ;  no  objection  allowed  to  ail  her,  44. 
Sunday,  warrant  to  apprehend  may  be  iasned  on,  31. 
Surplusage  in  an  indictment,  need  not  be  proved,  1}9. 
Suspicion,  what,  to  justi^  an  arrest  by  a  private  penon*  25 ; 

or  by  a  constable,  2o.  2d. 
Swans,  when  the  anl^ect  of  laroeiiy ,  363« 


T. 

Taking,  in  laroeny,  362 ;  actual,  371 ;  or  constnictiviw  371-^ 

379 ;  taking  by  mistake,  366. 
Taking  or  killing  cQnies  or  bans  in  warrens  by  night,  404, 
Taking  fish,  in  water  belonging  to  a  dweUing*hoyse,  410. 
Taking  up  rails  or  sleepers  on  a  raUvray,  519. 
Tans,  stacks  of,  ae^ting  fire  to,  503.   . 
Taxation  of  the  costs  of  prosecution,  191. 
Technical  words  in  an  indictment,  91. 
Tenants,  larceny  by,  441 ;  indictment,  441  -,  evideoee,  442« 
Ttuunts  in  common,  how  named  in  an  indictment,  81. 359; 

cannot  be  guiUy  of  laroeny  of  the  thing  in  common,  368. 
Tenters,  cloth,  ^.  on,  destroying,  498. 
Tlireats,  to  Induce  a  confession  by  a  party  aeeosed,  effect  of, 

120 ;  by  whom,  128  ;  dJMoverv  in  consaquenoe  of^  199;. 

how,  if  he  be  undeceived  as  to  the  threat,  before  he  makes 

the  confession,  132.  43. 
Threats,  at  the  same  time  with  larceay  in  a  dwelUng-hooss^ 
.   by  firhich  a  penon  therein  is  put  in  fear,  436, 
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Tlttttts  hf  iMifd  tit  getftnre,  mffleieot  in  loljbeiy,  419: 

Threatening  to  aecnse,  with  intent  to  extort,  935 ;  indictment^ 
826;  evidence,  SS6.  Letter,  threatening  to  aceuBe,  with' 
intent  to  extort,  323;  indictment,  3^ ;  venne,  74;  eyi* 
denoe,  324.  Accusing  or  threatening  to  accnae,  and 
thereby  extorting,  8S7 ;  indictment,  327 ;  evidence,  327. 

Tlireatening  either  to  bom  or  destroy  property,  or  to  kill  or 
murder,  688 ;  indictment,  683;  Teone,  74;  evidence,  533. 

Threatening  to  publish  a  libel,  with  intent  to  extort^  823  ;  in- 
dictment, 328 ;  evidence,  828. 

Threshing  machme,  destroying,  501 ;  Incfictment,  501 :  evi- 
(^ftee,  501. 

Throwing,  or  attempting  to  throw,  anything  at  the  Queen,  570. 

Throwing"  any  corrosive  fluid  at  or  on  a  person,  vrith  intent  to 
do  grievous  bodily  fa>Jury,'280;  faidictment^  280;  evi- 
dence, 281. 

Throwing  down  lodcfr,  sloices,  &c.,  on  a  navigable  river  or 
canal,  618;  indfietraent,  518;  evidence,  513. 

Throwing  down  turnpike  gates,  JtC,  518;  Indictment,  518; 
evidence,  510. 

Throwing  a  stone,  ftc,  upon  or  against  a  railway  caniaga^ 
520 ;  indictment,  520 ;  evidence,  520. 

Time»  how  stated  in  iudietment,  88.  84 ;  but  the  omission  of 
it  is  not  materia],  84;  nneertainty  in  It,  formerly  &ta1, 
90.    It  need  not  be  proved  as  laid,  1 19. 

ToU-honse,  throwing  down,  518. 

Town-deriL,  exempted  iWrni  serving  on  Juries,  158. 

Town,  county  of,  venue  in  indictments  for  oflfonces  in,  64. 

Township,  indictment  against,  how,  79.  Property  of,  how' 
stated,  82 ;  materials  or  tools  for  repairing  the  highways, 
82.    Rated  inhabitants  of,  competoot  witnessea  fbr  it,  152. 

Trade,  •fihnsive,  carrying  on  near  a  highway,  007  ;  indictment, 
007 ;  evidence,  607. 

Trading  with  pirates,  piracy,  485. 

Transmitting  depositions,  recognizances,  ^c,  to  the  clerk  of 
the  court  where  the  accusei  is  to  be  tried,  57,  52. 

Transportation,  returning  from,  venue  in  indictment  for,  78. 

Transportation,  sentence  of,  182 ;  how  executed,  204« 

Traverse,  none,  but  court  may  adjourn  the  trial,  I10» 

Treason,  584.  Treason  under  stat.  25  Ed.  3,  st.  5,  c.  2,  indict- 
ment, 564.  01 ;  limitation  of  prosecution,  505 ;  venue,  72; 
amignment  and  plea,  565 ;  Jury  and  witnesses,  566.  155 ; 
evidence,  566 ;  trial,  566 ;  principals,  566,  15 ;  other 
treasons,  667.    BaUln,  55. 

TreMurer  of  borough  exempted  from  serving  on  juriea,  158. 

TretfAurer  of  county,  &e.,  order  on,  fbr  costs  of  constable^  53; 
form  of  it,  54. 

Traasnrer,  Lord  High,  slftying  hfm,  treason,  567. 

Trees,  stealing,  418;  indictment,  418;  evidence,  414.    De- 


flffidsDCfiy  506. 

rj  .iaK>  i^teetwiaiwi  tat  gnteiB»ilMr  tlw-  latwcfliuiii^ .I9t-, 
eaie  stated  and  eridence  for  the  dafeaea^'ifibt  ivttowna  in 

.     1T«(  aiiiiiiiiiilrwpi  27U    Vwdwlv  171 ;  MfiiliVAf  tb* 

.  jvj^  171 ;  m;«ihait  oatat  tbe  Jm.oifty.  ka^^dtaehtiiged, 

/     Ul;  iMtaar7^«;k«T«Biirt^l7«y6r.tk»o9taOidhi^9Bd. 

173,  fof  alfliijMBMi«liw».te.rfM«gcd,*Ig^t_iir  gather 

ofiteoa  than  that  chaxged,  174,  for  tha  offteioe  &MUgtd 

thoagli  another  proved,  174,  how  on  several  comilii,  178^ 

againit  some  of  aeveial^    176 ;   special   Tardiety   IML 

Judgment,  177.  180;  sentence  of  drath,  180;  of  tm^ 

porStiga,  18fti  <lf'teniBia«ttaaAfc»  im }  hawi  hiianT^i  IW; 

whipping,    184;    ponishment  for  fokuiy,    Itt-^   for  a 

ailidalMSMa^  oqasnon:law>' 18ft<; 

■    patty  to.  la  ■  pifooa  for  jwntheg-  4tBt 

amended^  IMS  MttSfiM. 

fMlttalraBSan,fl66« 

Trial  af  atowiustsi  Mbva  ti»  AmI^  1&;  qI 

«hBfoctyl8. 
Tflalvl  aiiipBias^  howpsavaAla  pa^aqr^  Wi^  tiM  «l  aa 

haitiiiiwwt^  how  pvovad^  6ii» 
Trick  or  ■rtlflce,-obtatning>  paassttiOA  af  gcMdft  hyv  wben 

-    bowB^^  872.-8994 
Trustees  4»f«nRipllDSsaada,kni»prap8rt)FhridiattM«Hdl^  • 
Toif,  aMting  fire  to  a  atadk  oi;  iOfti 
aaay  be  a  witaen,  1601 

til*  point*  of .#  jeaihvvf  ^  wMi  JataHt  todMMisc  dm 


niMleiHlilay  ptisaiap  aa  to  a  Ihxosi  or  prowtw  to  him.  Us 
«Aet  io  lenisrittg  IdaaAar  «ioAMioB  toorivahli^  liO.  18S. 

UndewwHid^  stsaliag,  4iat    Destioytoyt  fiOO. 

Undertaking  for  paynMot  of  noDsy,  d6S. 

Ooderwritars,  setting  five  to  aaUp,  to  pe^ndieetlMBft^fS?. 

IfedoB,  gnavdiaaaofy  pmpcrtj  of,  how  laM  in  indictaHttt,  88 ; 
dtoik  of,  asay  be  iwttetsd  for  cfldnttlenifiat,  4M^ 

IMaown,  descrtbJag  the  pauseaitor  a8^80. 

Qatovfal  oalka,  takhigv  venaa  in,  78. 

Ualawfoi  ueembly,  what,  500$  oi  aa  indietaBttit  for  riot, 
dBfoodaatain^  be  foand  gmOty  of,  fiOO. 

Unnainial  oflfances,  800:  sodomy,  900}  indtofawt,  808; 
evideoee,  809*  iitarapt  to  comaoit  sodoaiy^  aiOi}  tn- 
dietment,  810;  evidence,  810.  fiaitialil7,  3U,  ladiat* 
811,  eiidaQca,  811. 
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lli^4if^O0dl'Wmly)  luwiD^  ^«B(|M>t'intlniaie7ail9FWlee, 

887. 
IJilotf  ltiilf«aMiltB.io-pvM!ttM  liboiftlflb,  908.  • 

•  -■  -647y  MS,  IS},"  -  •.  1     •  -   ■    :^ 

ift79w  Uttering,  tavny  6the»  teas'  eoia  in  hte  pdcUwion, 
699)'i]idi0tftflD^A7d|  tsfld«ft06^694«  Uttafti^tM(loe  in 
teo  4lli5Wy  676';  wtUriag '-  «lkgr  a  loimer  aDt&iHc^%  675. 
Baf1»glMte«at9^iilhU]rtiiiltO'4Btiw4^S7l4i     -  ' 

:    '    .     .       '  .    •     .  .  .      •••)•■  I  -;  ,        •     • 

ValiiiViWMi&otbe  aUtad in  fakHirtyBnti  86^  867  j  oigvodsia 
'    T-  'larcaD^,  388«  ':    .  -/ 

TUndriv  ^mmitim,  XBtoeaaj  of^  8»1)  indietaMiit,  881  $  evi' 
■  "  -'  dtitBe^ We>  <fiflhiiKbl«adeitritiBB,  whaft,od9il ^jnaokliave  a 

stamp,  when  required  by'Iasr,  1494  894. 
Variance  between  the  summons  or  wanttot  aml'tiM  flllJiKiii 

taftMi«terniBgteCriitp^fltimtebe<€(i4ectodto,44.  < 
Variance  between  the  indictment  and  evid^ficei  anwtfwIaMe, 

1881  i^'plea  of  au^nfoU  mqvUf  il8;  m,  the  aa«i»  Or 

description  of  the  prdMOutar,  8^;  as  tomMtak^tastm^ 
.'  u     ntf^t^  lOfk;  m  So  the  iqstinmfint  in  fotgmyr^^ft^ 

other  eases,  100 ;  where  amendmenfenot  isecessaiTV  ^^' 

Venue,  68 ;  what,  68;  gaaavi^  nOe^^d.;  how,  in  fioiicttMflts 
for  offences  in  a  county  -c^  ■  city,  or  a  tevn^  64^*r}lQalS- 
>:4kiM0(laala jpmrmyor.'^wf^fs, M ;  orian^t^*bMHiHM of 
oounties,  66 ;  or  offences  b^piuL  ilkAjp^jtomf^  mud  com- 
pleted in  another,  65 ;  or  oifences  partly  in  Enghmd  and 
partly  oat  of  it,  66 ;  orUfor  offences  committ^  abroad, 
66 ;  the  offence  of  accessories  before  the  fact,  74 ;  aoces- 
vtoiMs  aftirr4^-fi*tt,' ^ ;  bigamy,  74 ; ^io#n^ :«» ; 

^  •  4ii  tiia  actttnd  ofiaiiMil  <0(»ift,  7d;seBdUDgAQh48fogeto 
fight,  74;  (sonaplney^  72.  618;  aountiv£ait  oain^.^S ; 
embezzlement,  60;  oa—pc  ftam  ptisoA,  78f<Jite{]lis- 
4aimi,  98^ '  40tQrfaig  ^tfroignr  service,  7£  ^  -iamny;.  ^09  ; 
.  Hbtl,  68;  lavBiler  and  ataaslani^tor^  .66^  rlnciikiDg^to 
nwtttoy,'g»K4fltaittP!o£»miisstoftj  74i;  v&naaaimldnstthe 
post-office,  '9ti^.  MSeae^  7p9  efitees  at.Ma^fOS; 
smuggling.  72;  setaaifigathfeatonS]igiletlcr^74$KaAiiAi- 

v:  tig'  ten  taannoBfeatfoii,.  78.;  treason,  18.  .rBsihcOse 
venue,  cured,  7it^    Vense^iniWBtatadat'fefaa'aflliars,  how 

'."  •  ^Mttidu;  7&.  -r  , ,  . .  •  •  •  --^r  .  '- 

'^eimeV sppdaly  !&•  iBadyaf^e Indiotaoienfe, •  ^oiasoiMBaquired, 

Veidict,  171 ;  of  guilty  or  notgailly^.128 1  lDfera,iBiiL.oflbnce 


'WD  indeap>, 

th^n  la  thxtspi^  173;  foje  Aoathtr  <iftn96  thui  iiSm 
charged,  174;  for  the  offeooe  ^hargod^.thov^h  wther 
proved,  174;  oo  aavenl  OQimts,  17&;  i^aiaBt  mmbo  of 
aeve^^  176.    Special  venUct,  176. 

Verdict  in  burglary,  341 ;  conaplracy,  622;  eiiibeu]eQkeDtB462. 
#53 ;  falM  pretences,  47'^  ;  house  biea]ua|r«  34^ ;  kmeoy, 
861 ;  libel,  SSI ;  murder,  254;  iiecelyingatoiimBgod%4flQ; 
robbery,  424 ;  atabbing,  catting,  &c,  ^^ . 

Veaiel,  atealiog  from,  on  a  nayigable  river,  487.   fioa  ^  SAiih'^ 

Tiew,  when,  and  how  to  be  had,  162 ;  viewfiB  fioai  oaUed  oo 
the  Jury,  102.  ..    .    ^  ; 

Violence,  personal,  and  burglary,  341* 

Violating  the  Queen  consort,  .treason,  567. 

Voire  dire,  examination  of  witnesses  on,  i«  what  caaaa,  155i 

Voyage  on  a  navigable  river,  o^nce  camautted  diuuiB,  voMia 
in,  64. 

W. 

Wad,  stealing,  from  mines,  41& 

Waggon-ways  of  mines,  damaging  or  destroying,  610. 

War,  levying,  against  the  Queen,  ti*eaaon,  567» 

War,  articles  of,  Low  proved,  1 45. 

Warehouse,  breaking  and  entering,  and  stealii^,  343 ;  indict- 
ment, 348;  evidence,  349.  Setting  fire  to,  486.  lUot- 
onsly  beginning  to  demolish,  494«  Setting  fiie  t*  ware- 
house of  railway,  dock,  canaJ,  &c.,  521. 

Warps  of  cotton,  silk,  wooUen^  breaking  or  dastvoyingy  48^ 

Warrant  to  apprehend,  in  what  cases,  30 ;  form  <if  i^  31  ^  or 
aummotis,  aad  if  that  be  not  obeyed,  wairantr  31,  fDrms, 
82.  Warrant,  how  and  where  executed,  33. 20. .  iawtal 
cases  badLcd,  33,  and  where,  34,  and  form  of  the  iodane- 
ment,  34.    Warrant  for  offences  at  aea  or  ahsofld.  35. 

Warrant  remanding  a  prisoner,  37. 

Warrant  for  a  witness  before  a  magistrate^  in^wha^  raB0«j39 ; 
form  of  it,  40,  41.  Warrant  to  commit  him  for  refqshig 
to  be  sworn  or  to  answei*,  41,  and  the  forqa  of  it,  42» 

Warrant  of  commitment  of  prisoner,  after  ezamination,  44, 
and  form  of  it,  45,  where  for  trial  at  the  /ftassioos,  or  at 
the  assizes,  45 ;  how  from  county  of  a  town^.for  tlM|as- 
aizea,  46,  or  from  towns  not  counties,  47.  The  iika^  wfaara 
the  arrest  is  not  in  the  county  wh6i*e  he  ia  to  be  tried,  ^Ip 
52,  and  form,  52. 

Warrant  to  commit  a  witness  who  refuses  to  entec  iato  a  n^ 
cognizance,  48,  and  form  of  it^  50. 

Warrant  of  deliverance,  on  bail  being  given  for  a  prisonai^  58, 
and  form  of  it,  58. 

Warrant  to  apprehend  Juvenile  offender,  60 ;  and  warraatioC 
commitment  on  conviction,  50^  apd  ibrm  off  it,  6l«  62*  •< 


Indeed, 
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Wiimiit  to  8]»|>T6lieiid  a'dc/fotdant,  6&  indSctment  being  foand, 
108  ;  bench -trarrant,  10*3,  and  form  of  ft,  104;  justice'f 
'    vttmat,  IM,  and  form  of  it^  106.    Warcant  to  commit 
him  for  trial,  105,  and  fbrm  of  it,  106.    Warrant  to,d»« 
'tain  a  persoh  indicted,  who  ia  already  In   prison  for 
KHother  ofltoee,  107,  and  ft>rm  of  It,  107. 
Hf lOMiit,  airrest  without,  21 .  ^ 
Warrant  of  justicel  for  levying  hne  and  cry,  28. 
Warrant,'  bad,  kllhntf  officer  In  executing  it,  manslaughteir 

only,  Ml,  242. 
Warrant  for  impi'csement  of  seamen,  248. 
Warrant  of  attorney,  stealing,  obliterating,  or  destroying,j397« 
Warren,  killing  or  taking  conies  or  hares  by  night  in,  404. 
Watcher,  miy  apprehend  a  night  poacher,  22.  247. 
l/faler,  eom^ying  Into  mines,  508. 
Waterway  in  mines,  filling  up  or  obetmcting,  509. 
Wearing,  machineiy  used  in,  breaking  or  destroying,  409. 
Wharf,  stealing  from,  439;  indletmeot,  439;  evidence,  439. 
Whipping,  in  what  cases,  184. 

Wile,  in  what  cases  accountable  for  crime,  in  what  not,  6;. 
cannot  be  guilty  of  larceny  of  her  husband's  goods,  7. 
368  ;  cannot  be  accessory  after  the  fact  to  her  husbaixd* 
18  ;  cannot  be  a  witness  against  her  hiLsband,  except  for 
a  personal  injury  to  herself,  152 ;  nor  can  ehe  be  a  wit- 
ness for  any  person  indicted  with  him  fur  a  conspiracy, 
622 ;  she  may  justify  homicide  in  deience  of  her  husband, 
225. 
Wilibl  aet,  homidde  caused  by,  hi  what  cases  murder,  in  what 
not,  9,  10.  216—221;  proof  <ff  fts  being  done  wilfully, 
120,121.134. 
WSl,  forgei^  of,  568.    Stealhig,  obliterating,  or  concealing  it, 

996. 
Witness  befiyre  a  magistrate,  snmmons  for,  39,  and  form  of  it, 
40 ;  warrant  where  the  witness  has  not  obeyed  the  sum- 
mons, 40,  or  warrant  in  the  first  instance,  41;  and  forms, 
40,  41.    Refusing  to  be  sworn  or  give  evidence,  commit- 
ment, 41,  and  form  of  it,  42.    Binding  of,  by  recogni? 
xanee,  to  give  evidence  at  the  trial,  47.  52,  and  forms,  48; 
Yefoslng  to  enter  into  recognizance,  commitment,  48 ',  and 
fbrtn,  So, 
Witnesses  to  defendant's  character,  123. 
Witness,  if  deceased  or  nnable  to  travel,  in  what  cases  his  de- 

X>osition  read  in  evidence,  147. 
Witness,  149;  who  may  be,  149 ;  number  required,  155 ;  bow 
compelled  to  attend  at  the  trial,  156 :  their  ezpensee,  156> 
the  prosecntor  is  not  bound  to  call  aft  the  witnesses  oo  the 
indictment,  168.    Oath  administered  to  them,  168, 
Wftnesses  In  reply,  109. 
Witnessce  fn  conspiracy,  622. 


flOS  Jndem. 

Wila—  In  hmrj,  tiie  pflfion  wboie  naine  is  focged  may  btb 

687. 
intDMB  ill  TqM.  what  qiwstioQt  maj  be  adwd  of  hflTi  In  CNM- 

ezaminatkoiy  906. 
WltncuMi  in  tnMon,  606. 
Wood,  itaek  of,  setting  fire  to,  60S. 
Woodwork  of  a  bnildiDg,  8toaUag«  4tt, 
WooUeo  goode  in  prooev  of  mannfiuten^  Aoaliag,  496 ;  dft-> 

•troying  or  damaging,  498,  480. 
Worionan,  homicide  by,  tV9 ;  lareeny  by^  697* 
Wofks  of  art  or  edence,  kc,  in  a  moaeiim,  ioc^  dnelfoying  «f 

damaging,  681. 
Wounding.    Bw '*  Stabbing^'    Wound,  iviiifl,  MO,  901. 
Wounding  cattle,  683;  indictment,  583;  eiidenoa^  683. 
Wounding  oifioen  of  the  customs,  696;  indictmenty  606;  e?i* 

denoe,  686 ; 
WredL,  stealing  from,  440.    Destroying,  631.    Impedlufgrn 

porson  saying  himself  from,  638.    See  ''  5%tp." 
Wreck,  assaulting  a  justioe  of  peace,  on  account  of  his  pm- 

aerving  it,  886 
Writings  relating  to  real  estate,  stealing,  904;  indiebnenty 

304 ;  eridenoe,  305. 
Writof  error,  196.    See  "^rtw." 
Write,  of  ezeeation,  in  criminal  cases,  906. 


Loudon :  Printed  hj  Sb«w  &  Soiu,  Fbtter  Lkoe. 
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